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LEXSEE 64 NJ 122 

STATE OF NEW JERSEY, PLAINTIFF-APPELLANT, v. JOHN A. DALY, 
DEFENDANT-RESPONDENT 

[NO NUMBER IN ORIGINAL] 

Supreme Court of New Jersey 

64 N.J. 122; 313 A.2d 194; 1973 N.J. LEXIS 153; 93 A.L.R.3d 1 

November 20, 1973, Argued 
December 19, 1973, Decided 

COUNSEL: [***1] Mr. Marc J. Friedman, Deputy 
Attorney General, argued the cause for plaintiff (Mr. 
George F. Kugler, Attorney General of New Jersey, at-
torney). 

Mr. Edward L. Keefe argued the cause for defendant. 

JUDGES: For affirmance -- Acting Chief Justice Ja-
cobs, Justices Sullivan, Pasbrnan and Clifford and Judge 
Conford. For reversal-- Justice Hall and Judge Colles-
ter. The opinion of the Court was delivered by Sullivan, 
J. Clifford, J., (concurring). I am authorized to indicate 
that Pashman, J., joins in this opinion. Hall, J., and Coli-
ester, P.J.A.D., Temporarily Assigned, dissenting. 
Pashman and Clifford, J.J., concur in the result. 

OPINION BY: SULLIVAN 

OPINION 

[*123] [**195] Defendant was arrested on a 
charge of operating a motor vehicle while under the in-
fluence of intoxicating [*124] liquor, a violation of 
N.JS.A. 39:4-50(a). He was convicted of the charge in 
the municipal court, appealed to the county court, was 
tried de novo in that court and was again found guilty. 
He took an appeal to the Appellate Division which, in an 
opinion with one judge dissenting, 126 N.J. Super. 313, 
reversed his conviction on the ground that defendant was 
not shown [***2] to have been 11 0perating., his motor 
vehicle within the meaning of the statute. The State ap-
peals as of right. R. 2:2-l(a). 

Defendant was arrested on February 15, 1972 at 
3:20 A.M. while sitting in his car which was parked in 
the parking lot of a tavern. According to the arresting 
officer, the lights of the car were off, but the motor was 
running. Defendant was sitting in the driver's seat which 
was slightly reclined ' and "looked up" as the officer 

Reprinted with permission from LexisNexis. 

shined a light into the car. The officer testified that de-
fendant was not asleep at the time. Defendant told the 
officer he was sitting in the car to keep warm and in-
tended to drive home in a little while. The officer had 
defendant step out of the car and immediately noted he 
was intoxicated. He told defendant that due to his condi-
tion he could not drive his vehicle. Whereupon, defen-
dant uttered a vulgarism and stated: "I will drive my car 
when I feel like it." The officer then placed defendant 
under arrest. 

The seats on this particular make of car were 
reclinable. 

[***3] At the trial de novo defendant's intoxication 
was conceded. Defendant testified that he had been 
drinking in the tavern and left between twelve and 
twelve-thirty in the early morning. He said he realized 
he had too much to drink and decided to "sleep it off." 
To this end he got into his car, reclined the driver's seat 
and fell asleep. He was awakened a few times by the 
cold and started the engine to get some heat in the car. 
He was sound asleep when the officer rapped on the car 
window and shined a light into the car. He said that he 
told the officer he had no intention of [*125] driving, 
but he was arrested anyway and taken to the police bar-
racks. 

We agree with the Appellate Division holding that 
defendant was not shown to be "operating11 his motor 
vehicle within the meaning of the statute. In State v. 
Sweeney, 40 N.J 359 (1963), defendant, in a state of 
intoxication, was found sitting in the driver's seat of his 
car which was parked at the curb with the motor running. 
There we held defendant could be convicted of "operat-
ing" his car if there was evidence in the case from which 
the trial court could clearly infer that defendant intended 
to move the vehicle. 

[***41 In the instant case, defendant denied any in
tent to move or drive his car until he had sobered up and, 
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contrary to the State's contention, there was no evidence 
from which any such intent could be inferred beyond a 
reasonable doubt. The tavern, concededly, was required 
to close at 2:00 A.M. and there was no proof that it did 
not. Defendant had, thus, been in his car for at least one 
hour and twenty minutes without driving when come 
upon by the police. 

In the alternative, the State argues that intent to 
move the vehicle should not be a required element of the 
offense of operating a motor vehicle while intoxicated. 
The State's position is that an intoxicated [**196] per-
son who enters a motor vehicle and starts the engine is a 
threat to himself and to the public because of the hazard 
that either he may try to drive the vehicle, or accidentally 
cause it to be moved. 

We recognize that there is a risk involved. How-
ever, the statutory sanction is against "operating" a motor 
vehicle while intoxicated. We conclude, as we did in 
Sweeney, that in addition to starting the engine, evidence 
of intent to drive or move the vehicle at the time must 
appear. 

Affirmed. 

CONCUR BY: CLIFFORD 

CONCUR 

[***5] CLIFFORD, J., (concurring). I am in 
agreement with the result achieved by my colleagues but 
do not subscribe to the theory upon which the decision is 
based. It springs from the majority opinion in State v. 
Sweeney, 40 N.J 359 [*126] (1963), which held defen-
dant could be convicted of "operating" his automobile if 
there was evidence from which the trial court could 
clearly infer that defendant intended to move the vehicle. 
I believe this amounts to a distortion of the meaning of 
"operate" and results in an unwarranted extension of 
N.JS.A. 39:4-50(a) so as significantly to erode the re-
quirements for conviction under this quasi-criminal leg
islative enactment. 

Justice Francis's dissenting opinion in Sweeney 
properly interprets "operate" for purposes of this statute. 
He believed, as I do, that the act should be construed 
strictly in view of its penal character. His opinion con
tains a painstaking review of the legislative history, not 
undertaken or even adverted to in any of the other opin-
ions in either the Appellate Division or this Court in the 
instant case or Sweeney. A tracing of that history leads 
to the ineluctable conclusion that an automobile [***6] 
is not being operated within the contemplation of the 
statute unless it is in motion on the roadway. 

If the legislature wanted to create an offense of such 
broad boundaries as set out by the majorities in Sweeney 

and this case, then it could easily have said so in clear 
and unmistakable terms. While I am constrained to ob-
serve that the social policy implicit in the Court's opinion 
strikes me as a wholesome and salutary one, I do not join 
in today's judicial reapproval thereof because it is not in 
keeping with my reading of the legislative intent. 

There is something uncannily prophetic about Jus-
tice Francis's apprehension of the effect of Sweeney, for 
he said: 

11 Under my colleagues' view if an in
toxicated person gets into an automobile, 
sits in the driver's seat and starts the mo
tor, he is guilty of operating the vehicle 
while under the influence of intoxicating 
liquor. The mere act of making the motor 
run, even though the brake remains on 
and the gear shift in park position, is suf-
ficient to convict. Thus, a person under 
the influence, who starts the motor to take 
advantage of the heater on a cold night, 
or perhaps to use the radio without run-
ning down the battery, [***7] while he 
waits for the appearance of someone else, 
or perhaps while he waits to recover his 
[*127] sobriety, or for other conceivable 
reasons, may be found guilty of operating 
the car. Such suggestions can be made 
the butt of much caustic or sardonic hu-
mor, but just as the public deserves pro-
tection against the drunken driver, no in
dividual should be convicted as such a 
driver or operator unless he fits the 
[**197] description established by the 
Legislature." 40 N.J. at 363 (emphasis 
supplied). 

*** 

[I]t seems to me, on the whole record 
of the statute under consideration, that the 
legislative intent was to ban driving on the 
roadways of the State while under the in-
fluence of intoxicating liquor. A station
ary vehicle is not being operated in the 
sense required for conviction; nor was the 
purpose of the act to make proof of an un
executed intent to drive (operate) suffi
cient to convict of the offense specified 
therein." 40 N.J. at 367 (emphasis sup-
plied). 

I would not let the result in the case sub judice turn 
on a determination as to whether the Sweeney test has 

9
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been satisfied, particularly on an interpretation of the 
record [***8] below as to Daly's "intent." While he may 
have demonstrated an obvious need for a lesson in man
ners, civilized discourse, or, at the very least, diplomacy 
in dealing with a law enforcement official, he was not 
"operating" or "driving" his automobile inasmuch as it 
was not in motion, irrespective of his intent. Accord
ingly, I vote to affirm the Appellate Division's reversal of 
the judgment of conviction. 

DISSENT BY: HALL; COLLESTER 

DISSENT 

HALL, J., and COLLESTER, P.J.A.D., Temporarily 
Assigned, dissenting, would reverse the judgment of the 
Appellate Division and reinstate the conviction for the 
reason given by Judge Kolovsky in his dissenting opin-
ion in the Appellate Division, viz., that there was ample 
credible evidence in the record to support the trial court's 
finding that defendant had the "intent to move the vehi-
cle,11 and so was "operating" it within the rationale of 
State v. Sweeney, 40 N.J 359 (1963), and that there is no 
sound reason for an appellate tribunal to upset that de-
termination. 

3 
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NOT FOR PUBLICATION WITHOUT THE 
APPROVAL OF THE APPELLATE DIVISION 

STATE OF NEW JERSEY, 

Plaintiff-Respondent, 

v. 

JOHN F. MIZE, 

Defendant-Appellant. 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. A-2339-06T5 

Agued October 22, 2007- DecidedNovember 20, 2007 

Before Judges Weissbard, S. L. Reisner and 
Gilroy 

On appeal from the Superior Court 
Jersey, Law Division, Sussex County, 
No. 37-07-06. 

of New 
Docket 

Greggory M. Marootian argued the cause for 
appellant. 

Robin M. Lawrie, Assistant Sussex County 
Prosecutor, argued the cause for respondent 
(David J. Weaver, Sussex County Prosecutor, 
attorneys; Ms. Lawrie, of counsel and on the 
brief) . 

PER CURIAM 

Defendant John F. Mize appeals from his conviction for 

driving while intoxicated (DWI), contrary to N.J.S.A. 39:4-
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50(a), after a trial de novo in the Law Division. Because it 

was his third conviction, defendant was sentenced to a ten-year 

suspension of driving privileges; $1,364 in fines, costs and 

penalties; and to 180 days in the Sussex County Jail. Defendant 

was granted leave to make application to serve ninety days of 

his jail sentence in an in-patient alcoholic rehabilitation 

program. The primary question presented on appeal requires us 

to again address the issue of what constitutes ""operation"" of a 

motor vehicle under the statute. Because we determine that the 

facts do not support a finding beyond a reasonable doubt that 

defendant had operated the motor vehicle to the location where 

it had been found, or that defendant had intended to move the 

motor vehicle prospectively, we reverse. 

On November 22, 2004, defendant was issued three traffic 

summonses: DWI; refusal to submit to a breathalyzer test, 

contrary to N.J.S.A. 39:4-50.2; 1 and failure to notify the New 

Jersey Motor Vehicle Commission of a change of address, N.J.S.A. 

39:3-36. 2 

1 Although the refusal summons referenced N.J.S.A. 39:4-50.2, 
the correct statutory reference for charging an individual with 
refusing to submit to a breathalyzer test is N.J. S .A. 39:4-
50.4a. See State v. Cummings, 184 N.J. 84, 90 n.1 (2005). 

2 Defendant was also charged with aggravated 
resisting arrest. Those charges were resolved 
Division and are immaterial to this appeal. 

2 
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Defendant filed a motion to suppress evidence in the 

municipal court, challenging the probable cause for his arrest. 

Because the issue on the motion depended on the same facts 

required for a conviction, defendant consented to the municipal 

court simultaneously hearing evidence on the motion and on the 

trial of the charges. Patrolman Kuzicki, the only witness to 

testify at the proceeding, testified as follows. 

At approximately 11:20 p.m. on November 21, 2004, the 

Vernon Township Police Department received several telephone 

calls from citizens complaining about the operation of a red 

pickup truck. Patrolmen Kuzicki and Reed were dispatched to 

locate the vehicle. While on patrol, Kuzicki observed a red 

pickup truck parked approximately twenty-five yards into the 

driveway of a private residence at 30 Juniper Road. 

Following Reed's arrival at the scene, both patrolmen 

exited their motor vehicles and commenced walking toward the 

pickup truck. Upon observation, Kuzicki observed defendant 

"slumped over the steering wheel, with his head on the steering 

wheel"; the vehicle's interior dome light on; and keys in the 

ignition but the engine not "running." 

After the two officers approached the vehicle, Kuzicki 

knocked on the door of the residence, intending to inquire 

whether any resident knew defendant was parked in their 

3 A-2339-06TS 
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driveway. Although intoxicated, the male homeowner, a friend of 

defendant, answered the door. Kuzicki engaged the homeowner in 

a brief conversation, but did not testify as to the nature or 

substance of the conversation. 

After talking to the homeowner, Kuzicki returned to 

defendant's vehicle where he and Reed knocked on the windows and 

woke defendant. Upon awakening, defendant became belligerent, 

used profanity, and struck Reed in the chest while exiting the 

vehicle. Kuzicki opined that defendant was intoxicated, 

describing him as having slurred speech, an odor of alcoholic 

beverage on his breath, and bloodshot, watery eyes. 

defendant was arrested, he was transported to 

After 

police 

headquarters where he refused to submit to a breathalyzer test. 

Although Kuzicki assumed that defendant had operated the motor 

vehicle to where it had been found, on cross-examination he 

candidly admitted that he was unaware as to "how the motor 

vehicle even got to its location." 

During the proceeding, no evidence was adduced as to 

whether either officer had checked the hood of the motor vehicle 

at any time in order to determine whether it was warm, or had 

inquired whether the homeowner had operated the motor vehicle 

that night. Nor were there any statements from defendant from 

which one could infer that he had operated the motor vehicle to 

4 A-2339-0GTS 
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where it had been found or that he had intended to move the 

motor vehicle. 

During the proceeding, the judge granted defendant's 

motion, striking Kuzicki' s testimony concerning the telephone 

communications between the police dispatcher and the citizens, 

as well as the police dispatcher's statements to the two 

patrolmen, determining that the testimony was hearsay. However, 

the judge did admit the testimony, not "to prove the truth of 

the matter [ s] asserted," but for the limited purpose of 

establishing why Kuzicki was in the area of Juniper Road when he 

observed the pickup truck in the driveway. 

The municipal court judge acquitted defendant of refusing 

to submit to a breathalyzer test, concluding that there was an 

absence of proof that defendant had operated the motor vehicle 

on a roadway as required by the statute. N.J.S.A. 39:4-50.4a. 

The judge, however, found defendant guilty of DWI, inferring 

from the evidence that defendant had intended to move the motor 

vehicle. On appeal de novo challenging the DWI conviction, the 

Law Division judge found defendant guilty of DWI, determining 

that the evidence proved beyond a reasonable doubt defendant had 

operated the motor vehicle to where it had been found by the 

police officers, not that defendant had intended to move the 

vehicle. 

5 A-2339-0GTS 
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On appeal, defendant argues: 

POINT I. 

THE STATE DID NOT PROVE BY COMPETENT 
EVIDENCE BEYOND A REASONABLE DOUBT, THAT 
MIZE OPERATED THE TRUCK. 

POINT II. 

ASSUMING THE STATE PROVED OPERATION (WHICH 
THEY CLEARLY DID NOT), THEY DID NOT SHOW A 
NEXUS BETWEEN THE INTOXICATION AND THE TIME 
OF OPERATION OF THE CAR, AN ELEMENT OF THE 
OFFENSE OF DWI. 

POINT III. 

THE STATE DID NOT PROVE THAT MR. MIZE WAS 
UNDER THE INFLUENCE BEYOND A REASONABLE 
DOUBT. 

An appellate court's scope of review of a trial court • s 

determination is limited. We are obligated to "review the 

record in the light of the contention, but not initially from 

the point of view of how [we] would decide the matter if [we] 

were the court of first instance." State v. Johnson, 42 N.J. 

146, 161 (1964). Factual findings of the trial judge are 

generally given deference, especially when they ~~are 

substantially influenced by [the judge's] opportunity to hear 

and see the witnesses and to have the 'feel' of the case, which 

a reviewing court cannot enjoy." Ibid.; accord State v. 

Locurto, 157 N.J. 463, 470-71 (1999). When the appellate court 

is satisfied that the findings of the trial court could 

6 A-2339-06T5 
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reasonably have been reached on sufficient, credible evidence 

present in the record, "its task is complete and it should not 

disturb the result, even though it has the feeling it might have 

reached a different conclusion were it the trial tribunal." 

Johnson, supra, 42 N.J. at 162. "That the case may be a close 

one or that the trial court decided all evidence or inference 

conflicts in favor of one side has no special effect." Ibid. 

We have considered defendant's argument under Point III in 

light of the record. We are satisfied that the argument is 

without sufficient merit to warrant discussion in a written 

opinion. B..,_ 2:11-3(e)(2). There is sufficient evidence in the 

record to support the trial judge's conclusion that defendant 

was intoxicated. Intoxication may be proven by evidence of a 

defendant's physical condition. State v. Kashi, 360 N.J. Super. 

538, 545 (App. Div. 2003), aff'd, 180 N.J. 45 (2004). A police 

officer is permitted to give his or her lay opinion as to 

whether a defendant is under the influence of alcohol. State v. 

Irelan, 375 N.J. Super. 100, 106-07 (App. Div. 2005). 

We now turn to defendant's arguments in Points I and II. 

In doing so, we acknowledge "[t]he primary purpose behind New 

Jersey's drunk-driving statutes is to curb the senseless havoc 

and destruction caused by intoxicated drivers." State v. 

Tischio, 107 N.J. 504, 512 (1987). We also acknowledge that the 
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case involves "law enforcement efforts designed to curb one of 

the chief instrumentalities of human catastrophe, the drunk 

driver." State v. Grant, 196 N.J. Super. 470, 476 (App. Div. 

1984). However, although DWI is not a crime entitling a 

defendant to a jury trial, State v. Hamm, 121 N.J. 109, 116 

(1990), N.J.S.A. 39:4-50(a) subjects an individual to grave 

penalties. Here, defendant is subject to: 1) 180 days of 

incarceration; 2) a ten-year suspension of driving privileges; 

and 3) a minimum fine of $1,000 and other penalties. Because 

DWI is quasi-criminal in nature, State v. Howard, 383 N.J. 

Super. 538, 548 (App. Div. 2006), the "State is obligated to 

prove each element of the charge beyond reasonable doubt." 

Ibid.; see also State v. Emery, 27 N.J. 348, 353 (1958). It is 

against these principles that we must determine whether the 

State's proofs fall within the outer limits of "operation," as 

that term is used in the DWI statute, as previously construed by 

case law. 

N.J.S.A. 39:4-50(a) prohibits "a person who operates a 

motor vehicle while under the influence of intoxication . " 

(emphasis added). Although N.J.S.A. 39:4-50(a) does not define 

"operating," the term as used in the DWI statute, has been 

construed in a broader sense than one normally would attribute 

to the term "driving." State v. Mulcahy, 107 N.J. 467, 478 
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(1987) (recognizing the "distinction between the concept of 

'operating' a motor vehicle for the purposes of defining a 

moving violation and 'operating' for purposes of defining the 

essence of the under-the-influence offense''); see also State v. 

Morris, 262 N.J. Super. 413, 417 (App. Div. 1993). "Operation 

may be proved by any direct or circumstantial evidence - as long 

as it is competent and meets requisite standards of proof." 

State v. George, 257 N.J. Super. 493, 497 (App. Div. 1992). 

Case law instructs us that there are three general methods 

of proving "operation" of a motor vehicle under the DWI statute. 

First, operation may be proven by observation of the defendant 

driving the vehicle. 

(App. Div. 2005). 

State v. Ebert, 3 7 7 N.J. Super. 1 , 10 

The second method is by a defendant's 

admission. Id. at 11. The third is by circumstantial evidence. 

Ibid. The first two methods of proving operation are not 

applicable to this case. Accordingly, we review those cases 

falling under the third method. 

The third method not only includes circumstances giving 

rise to the inference that the motor vehicle had been operated 

to the place where found, but also circumstances that give rise 

to the inference that defendant intended to move the vehicle. 

State v. Sweeney, 40 N.J. 359 (1963); Ebert, supra, 377 N.J. 

Super. at 11. However, in each of the cases, where operation 
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has been determined based on circumstantial evidence, courts 

have found facts supporting the inference of operation in 

addition to those here. 

Courts have inferred operation when the defendant's 

presence was coupled with an admission of the defendant or 

evidence of recent movement or control of the motor vehicle by 

the defendant. See State v. Chapman, 43 N.J. 300, 301 (1964) 

(defendant "was found intoxicated at the wheel of the vehicle, 

standing with the motor off at a position other than a normal 

one for parking"); Ebert, supra, 377 ~N~·~J~.--~s~u~p~e~r~. at 11 

(defendant possessed the motor vehicle key, and had stated to 

the arresting officer that she had gone into the restaurant to 

make a phone call and when she came out her car was missing, 

when the vehicle was found parked on the opposite side of the 

restaurant); State v. Dickens, 130 N.J. Super. 73, 78 (App. Div. 

1974) (defendant was found asleep in his motor vehicle "on the 

shoulder of a superhighway, which could only have been reached 

by operation of the automobile to the point where it was found," 

and defendant "admitted that he was driving his car to take 

someone home to Piscataway when he did not feel well and stopped 

by the side of the road''); State v. Witter, 33 N.J. Super. 1, 5 

(App. Div. 1954) (defendant found behind the steering wheel of 

his car, with the motor running and lights on while attempting 
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to dislodge the motor vehicle from a log); State v. Damoorgian, 

53 N.J. Super. 108, 114 (Law Div. 1958) (defendant found behind 

the wheel of a motor vehicle parked on the grassy section of the 

shoulder of the New Jersey Turnpike with the engine running, 

radio playing, and in possession of a toll ticket required 

before entering the limited access highway). 

We have also determined operation when the defendant's 

presence was coupled with circumstantial evidence inferring an 

intent to move the motor vehicle. See Mulcahy, supra, 107 N.J. 

at 479 (defendant entered a car, placed himself behind the 

driver's wheel, and attempted to place the key into the 

ignition); Sweeney, supra, 40 N.J. at 361 (defendant entered a 

stationary motor vehicle on the roadway, turned on the ignition, 

and started and maintained the motor in operation) ; Morris, 

supra, 262 N.J. Super. at 419 (defendant entered a motor 

vehicle, placed the starter key in the ignition and attempted to 

turn the motor vefflcTe over in order to start the car, but was 

prevented by the arresting police officer who grabbed the key 

before defendant could turn the ignition key beyond the 

accessory position); State v. Stiene, 203 N.J. Super. 275, 277-

79 (App. Div.) (defendant controlled the steering of a motor 

vehicle while it was being pushed by his mother using a second 

motor vehicle), certif. denied, 102 N.J. 375 (1985). Compare 
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State v. Daly, 64 N.J. 122, 125 (1973) (holding that the State 

failed to prove an intent to move the motor vehicle where the 

defendant was found sitting in a car parked in the parking lot 

of a tavern, with the motor running solely for the purpose of 

keeping warm). 

Here, contrary to the aforementioned cases, defendant's 

motor vehicle was found lawfully and properly parked in a 

private driveway owned by a friend, twenty-five yards off the 

public roadway. There is no evidence from which one could infer 

that the motor vehicle had been recently operated to the place 

where it had been found, e.g., a warm engine hood, or testimony 

from any of the private citizens who had observed the motor 

vehicle allegedly operated shortly before it had been found by 

the police officers, or testimony from the homeowner. Because 

most of the State's case was based on hearsay, there is not even 

legally competent evidence that defendant's truck was the same 

vehicle that was the subject of the citizen complaints. Nor is 

there any evidence to prove an intent to move the motor vehicle. 

The headlights of the motor vehicle were off. There was no 

evidence indicating when the key had been inserted into the 

ignition or by whom it had been inserted. Nor was there any 

evidence, either by observation or by admission, that defendant 

had attempted to start the motor vehicle. 
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The State argues that operation may be reasonably inferred 

solely because the car was found with the key in the ignition 

and defendant asleep or passed out behind the steering wheel of 

the motor vehicle. We disagree. The same facts equally give 

rise to the inference that defendant's friend had operated the 

motor vehicle, since it was found in the driveway of his 

residence; or that defendant had visited his friend for a period 

of time, leaving his key in the ignition before entering the 

home, and then returning to sleep in his own vehicle when his 

friend went to bed. Accordingly, we are satisfied that the 

facts do not prove defendant's operation of the motor vehicle 

beyond a reasonable doubt. 

Reversed. 
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PER CURIAM 

Defendant Joshua Putz appeals from his conviction of driv-

ing under the influence of alcohol (DUI), N.J.S.A. 39:4-50. 1 His 

driver's license was suspended for seven months and he was 

1 He was also convicted of parking with the motor running, 
N.J.S.A. 39:4-137, and improper parking, N.J.S.A. 39:4-135, but 
has not appealed these convictions. 
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required to report to the Intoxicated Drivers Resource Center 

for twelve hours and pay a $307 fine, $33 in costs, $200 as a 

DUI fee, $50 Violent Crime Compensation Board assessment, and a 

$75 Safe Neighborhoods assessment.' We now reverse. 

On March 7, 2008, Lopatcong Township Police Officer Robert 

Stefano was on patrol, working the 7:00 p.m. to 7:00 a.m. shift. 

At 2:00 a.m. on March 8 he was driving a patrol car northbound 

on Route 519 heading towards Route 57 just before a tunnel. He 

observed a vehicle parked in a gravel turnaround on the side of 

the road heading northbound just before the tunnel about five 

feet from the fog line with its lights on and the engine run-

ning, an unusual observation at that hour of the morning. 

Although he had driven through this area more than once since 

7:00p.m., he had not previously observed the vehicle. He did 

not know at what points in time he drove through this area that 

evening. The officer did not know whether the turnaround was on 

private or county property, but it was about fifteen feet from a 

long driveway going up to a horse farm. The turnaround was used 

to park tractor-trailers that drop off livestock at the horse 

farm. Stefano pulled in behind the vehicle and activated his 

emergency lights to check on the welfare of anyone inside. 

2 We declined to stay defendant's sentence pending this appeal; 
his license was scheduled to be restored on May 12, 2009. 
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Stefano observed one person in the vehicle, exited the 

patrol car, observed exhaust coming from the tailpipe, and 

approached the driver's side window. Defendant was asleep in 

the driver's seat, slouched over with his head tilted towards 

his lap and to the side. 

the gas pedal and brake. 

His feet were on the floor close to 

Because he could not see the driver 

breathing, he knocked on the window a few times to awaken him 

but was unsuccessful. Observing that the door was unlocked, he 

opened it, detected a strong odor of alcohol, heard the driver 

snoring, and poked him in the shoulder several times before he 

woke up. When Stefano asked defendant if he was alright, defen-

dant said, "Hey," and then nodded his head. Stefano asked 

defendant for his driver's license and at that time noticed that 

the vehicle was a manual transmission and that the parking brake 

had not been set. Stefano asked defendant several times to set 

his brake and turn off his vehicle before he complied. De fen-

dant, with some difficulty, then handed Stefano his license, 

registration, and insurance card. 

The officer asked defendant if he had been drinking, to 

which he offered the standard reply that he had one or two 

drinks. When asked why he was parked there, defendant said he 

was waiting for his buddy. He also said that he had been at the 

Applebee's Restaurant in Phillipsburg. Stefano asked defendant 
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to step out of his vehicle to perform field sobriety tests. 

Defendant stipulated that the subsequent breathalyzer test dem-

onstrated that he was under the influence of alcohol at the time 

it was administered with a reading of 0.14. 

Defendant and several of his witnesses testified at the 

suppression hearing and at the subsequent trial, which immedi-

ately followed the hearing. 3 Defendant testified that he was 

parked in the middle of the turnaround and that he had permis-

sion to park there, which he did on the evening of March 7. He 

intended to stay at the farm that night and had confirmed with 

his friend, Kim Gapinski, that she would be there. His friend 

Jeffrey Hackett picked him up and they went to Applebee's Res-

taurant on March 7 and remained there until around 11:00 p.m., 

when Hackett took him back to his vehicle. In the meantime, 

defendant's vehicle was being used by another friend, Patrick 

Fletch, who used it to go to Washington Township between 8:00 

and 10:00 p.m. 

When Hackett dropped defendant by his truck sometime 

between 11:30 p.m. and midnight, defendant relieved himself in 

the woods and then returned to his truck, where he sat because 

he was cold. On further questioning, he stated that Hackett 

3 Because no issue has been 
suppression motion, we do 
hearing from the trial. 

raised respecting 
not separate the 

4 

the denial of the 
testimony at the 
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dropped him off around 11:00 p.m. and that he hung out on his 

tailgate until midnight because he assumed that Gapinski would 

be cleaning the horses or taking care of something on the farm. 

He then turned his truck on to get some heat and made a call to 

Gapinski at 12:12 a.m. to come out and get him, but she did not 

answer the phone and he fell asleep. 

Tuesday Remsburg, who leased the farm from the owner, 

required him to call her or one of her customers before he 

entered the farm; defendant had complied the twenty or more 

times he stayed there. Defendant acknowledged that the farm-

house was close enough to the road to walk there from his truck, 

but he did not do so because he had had quite a few beers to 

drink and he did not want to interrupt anyone riding their 

horses, since they were doing training lessons all night. He 

also testified that he would rouse the dogs, which would begin 

barking and then the sensor lights on the barn would come on. 

Defendant denied driving his truck after Hackett dropped him 

off, or even attempting to drive it. 

Next to testify was Jeffrey Hackett who related that defen-

dant met him at Hackett's place of business on March 7 between 

6:00 and 7:00 p.m. Defendant had a couple of beers there and 

around 8:00 p.m. they each drove to the turnaround on Route 519 

just before the tunnel, where defendant parked his truck so 
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Fletch could borrow it, and they went to Applebee's Restaurant 

together in Hackett's Explorer. They arrived at the restaurant 

a little after 8:00p.m. and stayed there until roughly 11:00 

p.m. Todd Jason was also at the restaurant. 

When Hackett dropped off defendant sometime after 11:00 

p.m., defendant assured him that he was not going to drive the 

truck and that he was going to call Gapinski and stay on the 

farm. Hackett noticed that defendant's truck had been moved 

from its initial position in the turnaround. Defendant did not 

have his cell phone with him at the restaurant, but was going to 

retrieve it from his truck to call Gapinski. Hackett knew that 

defendant had to call before he went up to the farm so as not to 

spook the horses. 

Jason testified that he had known defendant for ten years 

and had seen him at the Applebee's Restaurant in Phillipsburg on 

the evening of March 7. Jason had been sitting at the bar since 

7:00 or 7:30 p.m. and saw defendant and Hackett arrive. He did 

not know how much defendant drank, but he did see Hackett and 

defendant leave around 11:00 p.m. Jason followed them out and 

watched them get into Hackett's Explorer, defendant on the 

passenger side, and drive away. 

Remsburg testified that she was familiar with Route 519, a 

two-lane roadway. Defendant was allowed to park in the 
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turnaround, which she understood was on the property she leased. 

If he wanted to stay overnight, he was-required to call either 

her; Megan, who lives on the farm; or Gapinski, who stays over-

night sometimes. Defendant had probably stayed overnight twenty 

times or so. Defendant had parked his truck in the turnaround 

previously and he would let Megan or Fletch use it. She 

requires defendant to call before staying overnight because she 

has a tenant on the farm who has a daughter and Remsburg likes 

to know who is on the property because she does not live there 

herself. She does not allow people to drive down toward the 

barns at 8:00 p.m. if she is giving lessons. 

Finally, Gapinski testified that she first met defendant 

around Christmas 2007. She, too, reiterated that defendant was 

required to call before staying overnight at the farm so they 

know who is going onto the property because they cannot see the 

entrance to the driveway from the farm. Early on March 7, 

defendant called Gapinski and told her that he would be parking 

his truck in the turnaround and that he and Hackett would be 

going out together. She had seen him park there before and 

Fletch would sometimes use his truck. When she woke up Saturday 

morning, March 8, she saw that she had missed a call from defen-

dant at 12:12 a.m., but he had not left any voicemail message. 

She further testified that she had been told by the owner of the 
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farm, Chris, that the turnaround was on his property and that it 

was built for the farm to pull trucks and trailers out because 

they could not make the right-hand turn into the tunnel. She 

thought defendant may not have asked to stay overnight when she 

spoke with him earlier in the day because he may not have 

thought he was going out drinking. They do not like him to 

drive his truck down the driveway at night because it gets all 

five dogs barking. Like Remsberg, Gapinski believed defendant 

had stayed at the property around twenty times. 

The Municipal Court judge found as undisputed facts that 

defendant was sitting in his car, he was intoxicated with a 

blood alcohol level of 0.14, the lights of his truck were on, 

the motor was running, and the parking brake was not set. He 

noted that Hackett was the only witness who completely corrobo-

rated defendant's story. Gapinski did not know what happened 

and could only say that defendant was supposed to call if he was 

going to stay at the farm and that he did call at 12:12 a.m. on 

March 8, but she did not know why. The judge found that Jason 

did not say anything particularly relevant except to corroborate 

defendant's arrival at and departure from Applebee's as a pas-

senger in Hackett's truck. The judge further found that Rems-

burg also did not know anything about the incident except that 
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defendant stayed at the farm sometimes and that she wanted to 

know when he was going to be there. 

The judge. stated that he did not find the testimony of 

defendant and Hackett credible, although he did not say why that 

was so. He did not find that any other witness lacked credibil-

ity. He found as a fact that defendant moved his truck because 

it was not in the same place as it had been when he dropped it 

off, as defendant and Hackett testified. He also found as a 

fact that defendant intended to drive the truck down the lane to 

the farm because he was not going to walk down there with the 

dogs in the cold and the rain. He also found that the only rea-

son defendant did not drive down the lane was because he fell 

asleep at the wheel. 

The Law Division judge on de novo review deferred to the 

credibility determination by the Municipal Court judge and found 

the facts from the evidence. He distinguished State v. Daly, 64 

N.J. 122, 124 (1973), on the ground that Daly was sleeping in a 

reclined driver's seat whereas defendant's seat was upright. He 

also pointed out that defendant did not tell Stefano that he was 

sleeping but, rather, that he was waiting for someone. He found 

the fact that the parking brake was not set further weakened 

defendant's claim that he had no intention of driving his truck. 

He concluded that the Municipal Court judge properly inferred 
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from the evidence that defendant intended to move his vehicle. 

Thus, he convicted defendant of DUI and imposed the same 

sentence. This appeal followed. 

Defendant raises a single issue on appeal: 

THE STATE FAILED TO PROVE DEFENDANT "OPER-
ATED" THE VEHICLE OR HAD THE INTENT TO 
"OPERATE" THE VEHICLE WHILE UNDER THE 
INFLUENCE OF ALCOHOL. 

The scope of our appellate review in this case is limited. 

Municipal court decisions are appealed first to the Law Divi-

sian. B..,_ 3:23-1; State v. Buchan, 119 N.J. Super. 297, 298 

(App. Div. 1972). The Law Division conducts a trial de novo on 

the record developed in the municipal court, pursuant to Rule 

3:23-8. State v. Avena, 281 N.J. Super. 327, 333 (App. Div. 

1995). The Law Division judge is bound to give "due, although 

not necessarily controlling, regard to the opportunity of the 

[municipal court judge] to judge the credibility of the wit-

nesses.n State v. Johnson, 42 N.J. 146, 157 (1964); State v. 

Locurto, 157 N.J. 463, 474 (1999). Deference, however, does not 

mean adherence and the Law Division judge may reach a different 

result. Locurto, supra, 157 N.J. at 473. 

The scope of our review is more limited. We must review 

the record in light of the defendant's contention that the trial 

court erred in deciding the facts, "but not initially from the 

point of view of how [we] would decide the matter if [we] were 
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the court of first instance." Johnson, supra, 42 N.J. at 161. 

We must "give deference to those findings of the trial judge 

which are substantially influenced by his opportunity to hear 

and see the witnesses and to have the 'feel' of the case, which 

a reviewing court cannot enjoy." Ibid. 

"The aim of the review at the outset is rather to determine 

whether the findings made could reasonably have been reached on 

sufficient credible evidence present in the record. This 

involves consideration of the proofs as a whole " Id. at 

162. Like the Law Division, we are not in a good position to 

judge credibility and should not make new credibility findings. 

Id. at 161. 

When the reviewing court is satisfied that 
the findings and result meet this criterion, 
its task is complete and it should not dis-
turb the result, even though it has the 
feeling it might have reached a different 
conclusion were it the trial tribunal. That 
the case may be a close one or that the 
trial court decided all evidence or infer-
ence conflicts in favor of one side has no 
special effect. 

[Id.atl62.] 

It is generally "improper for the Appellate Division to 

engage in an independent assessment of the evidence as if it 

were the court of first instance." Locurto, supra, 157 N.J. at 

4 71. 
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But if the appellate tribunal is thor-
oughly satisfied that the finding is clearly 
a mistaken one and so plainly unwarranted 
that the interests of justice demand inter-
vention and correction, then, and only then, 
it should appraise the record as if it were 
deciding the matter at inception and make 
its own findings and conclusions. While 
this feeling of "wrongness" is difficult to 
define, because it involves the reaction of 
trained judges in the light of their judi-
cial and human experience, it can well be 
said that that which must exist in the 
reviewing mind is a definite conviction that 
the judge went so wide of the mark, a mis-
take must have been made. This sense of 
"wrongness" can arise in numerous ways 
from manifest lack of inherently credible 
evidence to support the finding, obvious 
overlooking or under-evaluation of crucial 
evidence, a clearly unjust result, and many 
others. This, then, is when and how the 
permissive power of R.R. 1:5-4(b) 4 should be 
utilized by the first appellate tribunal and 
is what our prior cases mean no matter how 
they have expressed it. 

[Johnson, supra, 42 N.J. at 162 (citations 
omitted).] 

Here, the Law Division judge acceded to the Municipal Court 

judge•s credibility assessments. The Locurto Court has observed 

that 

the rule of deference is more compelling 
where two lower courts have entered 
concurrent judgments on purely factual 
issues. Under the two-court rule, appellate 
courts ordinarily should not undertake to 
alter concurrent findings of facts and 
credibility determinations made by two lower 

4 Now Rule 2:10-5. 
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courts absent a very obvious and exceptional 
showing of error. 

[157 N.J. at 474 (citations omitted).] 

We are satisfied that such a showing of error has been made 

here. Initially, we are troubled that the Municipal Court judge 

made a credibility determination respecting defendant's testi-

mony after argument on the suppression motion. He stated that 

defendant's testimony respecting the location of his truck vis-

a-vis the roadway was not credible, that " [ h] is whole story 

doesn't make any sense at all to be perfectly honest with 

[you]." The judge also said, "It's a completely absurd story," 

although he later said that he would keep an open mind with 

respect to the issue of operation. We do not believe that he 

did so. 

Many of the details of defendant's story were corroborated 

by other credible witnesses, yet the judge never modified his 

initial credibility determination. For example, Remsburg and 

Gapinski confirmed defendant's testimony that he had permission 

to park his truck in the turnaround and that he had done so many 

times before March 7. Gapinski confirmed that, as defendant 

testified, he called her earlier in the day to be sure she would 

be at the farm. Jason confirmed that defendant and Hackett 

arrived at the Applebee's together around 8:00p.m. and left 

around 11:00 p.m. Jason also confirmed that defendant was a 
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passenger in Hackett's truck when they left and no evidence 

raised a dispute respecting Hackett' s and defendant's testimony 

that Hackett drove defendant back to his truck. 

Although there was no corroborating evidence respecting 

defendant's activities between the time he was dropped off at 

his truck and his cell phone call to Gapinski at 12:12 a.m., his 

explanation for sitting in his truck rather than going down the 

lane to the farm was echoed by Gapinski and Remsburg, who testi-

fied that he was not permitted to enter the farm without speak-

ing with someone before he did so and they did not like him 

driving his truck down the lane at night because it would get 

all the dogs barking. In fact, Remsburg testified that he com-

plied with this requirement the twenty or so times he stayed at 

the farm, as did Gapinski. Although Remsburg could not confirm 

that defendant loaned his truck to Fletch on March 7, she 

confirmed that he did so from time to time, as did Gapinski. 

It is not clear why the judge did not find Hackett credi-

ble, other than the fact that he corroborated defendant's 

"absurd" story, because the judge did not explain what in his 

demeanor or his testimony was not credible, and it was only 

defendant's "story" that the judge found "absurd." The only 

relevant part of Hackett's testimony that was not corroborated 

by Jason, Gapinski or Remsburg was his testimony that defen-

14 A-1004-08T4 

30 

37

30



dant' s truck had been moved between the time he picked him up 

and dropped him off, but that testimony is relevant only to 

whether Fletch actually borrowed the truck, not whether defen-

dant operated it. The only relevant part of defendant's testi-

mony that was not corroborated by Remsburg, Jason, Gapinski, and 

Hackett was what defendant did between the moment in time when 

Hackett dropped him off by his truck and the time when the 

officer aroused him from a stupor. 5 

Although the judge found as a fact that defendant moved his 

vehicle, there is simply no record evidence to support that 

finding as the testimony respecting the movement of the truck 

related only to what happened to the truck while defendant and 

Hackett were at Applebee's. Had defendant moved the truck after 

he returned from Applebee's, Hackett would not have seen it in a 

different position. More troubling is that any movement of the 

truck was found at all with the testimony of defendant and Hack-

ett rejected as not credible. Without that testimony, there was 

no evidence of movement of the truck at all and the conviction 

based on actual operation cannot be sustained. Thus, we can 

affirm only if defendant intended to move the vehicle. 

5 The one exception to this, of course, is defendant's cell phone 
call to Gapinski at 12:12 a.m., which was corroborated by her. 
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The Supreme Court first considered the issue of intent to 

drive in State v. Sweeney, 40 N.J. 359 (1963). Over a vigorous 

dissent by Justice Francis, the majority concluded that intent 

to drive was demonstrated because the police officer found the 

defendant sitting in his properly parked car on a city street 

with the motor running. Id. at 361. At trial, the defendant 

stipulated that he was intoxicated, he turned the ignition key, 

and started the motor. Ibid. The majority concluded that the 

trial judge "could clearly infer" intent to move the vehicle 

from such evidence. Ibid. 

That case was followed by Daly, supra, 64 N.J. 122. There, 

the defendant was found sitting in the driver's seat of his car 

with the motor running at 3:20 a.m. in the parking lot of a tav-

ern. Id. at 124. The lights were off and the seat was 

"slightly reclined." Ibid. (footnote omitted). As the officer 

shined a light on the defendant, he looked up. Ibid. The offi-

cer testified that the defendant had not been asleep at the 

time. Ibid. The "[d]efendant told the officer he was sitting 

in the car to keep warm and intended to drive home in a little 

while." Ibid. The defendant testified that he had left the 

tavern between twelve and twelve-thirty in the morning, "he 

realized he had too much to drink and decided to 'sleep it 

off.'" Ibid. He got into his car and reclined the seat, and 
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fell asleep. Ibid. He was awakened a few times by the cold and 

started the engine. Ibid. He was sound asleep when the officer 

awakened him and he told the officer he had no intention to 

drive, but was arrested anyway. Id. at 124-25. 

Under the facts of this case, the Supreme Court concluded 

that the mere evidence that the defendant started the engine was 

not sufficient to sustain a conviction under N.J. s .A. 39:4-50. 

Daly, supra, 64 N.J. at 125. "[E]vidence of intent to drive or 

move the vehicle at the time must appear. " Ibid. (emphasis 

added). There was no evidence of intent where Daly "'sat behind 

the wheel with the engine running for a considerable length of 

time, using the engine only to power the heater in the car but 

with no intent to move the vehicle. ' " State v. Mulcahy, 10 7 

N.J. 467, 477 (1987) (quoting State v. Stiene, 203 N.J. Super. 

275, 278 (App. Div.), certif. denied, 102 N.J. 375 (1985)). 

The Supreme Court again considered intent to operate in 

Mulcahy, supra, 107 N.J. 467. The police observed the defendant 

stagger out of a tavern toward a car parked illegally ·on the 

sidewalk in front of the tavern, enter the vehicle, and put the 

keys in the ignition. Id. at 470. A police officer reached 

into the car, took the keys out of his hand, and arrested him. 

Ibid. After acknowledging the case required "line-drawing on a 

very difficult set of facts," the Court concluded, 
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when one enters a car and puts one's self in 
the driver's seat, that person is in control 
of the car and an intention to drive the 
vehicle, combined with physical movements to 
put the car in motion, constitutes opera-
tion, at least sufficient to warrant an 
arrest for purposes of submission to the 
sobriety test required by N.J.S.A. 39:4-
50.4a. 

[Id. at 479.] 

The Court reemphasized that a sobriety test may be required 

"only [ ( 1)] of a person properly suspected of being under the 

influence [ ( 2)] who is in actual physical control of a vehicle 

and [(3)] has started to place the car's machinery in operation, 

[(4)] intending to drive it on a public way." Id. at 481. The 

Court concluded that the police did not have to wait for the 

defendant to turn the ignition key in order to require him to 

submit to a breathalyzer test and reinstated the conviction for 

refusal. Id. at 469. 

Later that term, the Court decided State v. Tischio, 107 

N.J. 504, 507 (1987), appeal dismissed, 484 u.s. 1038, 108 .Q_,_ 

Ct. 768, 98 L. Ed. 2d 855 (1988), a case where the arresting 

officers observed actual operation and conviction was based on 

breathalyzer results. After discussing relevant case law, the 

Court observed, "We are thus strongly impelled to construe the 

terms of N.J.S.A. 39:4-50(a) flexibly, pragmatically and 
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purposefully to effectuate the legislative goals of the drunk-

driving law." Id. at 514. 

In Stiene, supra, we affirmed the defendant's DUI convic-

tion. 203 N.J. Super. at 280.· A prospective purchaser of the 

defendant's car took it for a drive, but it ran out of gas close 

to the defendant's home. Id. at 276-77. The defendant tried to 

move it, "and then later without the key and in an admittedly 

intoxicated state, he had his mother use another vehicle to 

attempt to push the car in question back to his house," but the 

car could not be moved because the gear-shift lever popped back 

into park, causing an accident. Id. at 277. The defendant told 

the officer that he was being pushed by his mother. Ibid. 

We held that "when one in an intoxicated state places him-

self behind the wheel of a motor vehicle and not only intends to 

operate it in a public place, but actually attempts to do so 

(even though the attempt is unsuccessful) and there is the pos-

sibility of motion, he violates the statute." [Id. at 279.] We 

concluded that the evidence proved intent to operate the vehicle 

and a "concerted attempt" to do so. Ibid. We also rejected the 

defendant's contention that he could not be convicted of operat-

ing an inoperable vehicle, ibid., because the vehicle was 

operable in the sense that it could be rolled or pushed, id. at 

280. 
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We have recently distilled extant case law regarding 

operation as follows: 

"Operation" may be proved by actual 
observation of the defendant driving while 
intoxicated. State v. Prociuk, 145 N.J. 
Super. 570, 573 (Law Div. 1976); by observa-
tion of the defendant in or out of the vehi-
cle under circumstances indicating the 
defendant had been driving while intoxi-
cated, Mulcahy[, supra,] 107 N.J.[ at] 476 

[State v. ]Morris, 262 N.J. Super. 
[413,] 419-20 [(App. Div. 1993)]; 
Sweeney, [supra,] 77 N.J. Suoer. [at] 521 

; State v. Witter, 33 N.J. Super. 1, 
5-7 (App. Div. 1954); or by defendant's 
admission, State v. Hanemann, 180 N.J. 
Super. 544, 547 (App. Div.) (affirming 
defendant's conviction based upon his admis-
sion that he had been driving earlier that 
night after the police found his empty over-
turned vehicle on the highway), certif. 
denied, 88 N.J. 106 (1981); State v. Dick-
~, 130 N.J. Super. 73, 78 (App. Div. 1974) 
(affirming defendant's conviction based on 
his admission to drinking and driving when 
the police woke him up in his parked car on 
Interstate 287); State v. Guerrido, 60 N.J. 
Super. 505, 509 (App. Div. 1960) (affirming 
defendant's conviction based on the testi-
mony of two witnesses that he was intoxi-
cated and his admission to police that he 
had been driving after his car was found 
"buried full length in some shrubbery and 
lilac bushes['']). 

[State v. Ebert, 377 N.J. Super. 1, 10-11 
(App. Div. 2005).] 

Here, defendant's denial of any intention to drive was at 

least circumstantially corroborated by the testimony of other 

witnesses whom the judge found credible. The testimony of Ste-
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fano alone cannot support a finding beyond a reasonable doubt 

that defendant intended to operate his vehicle at the time of 

his arrest, as required by Daly, supra, 64 N.J. at 125, and Pro-

ciuk, supra, 145 N.J. Super. at 573. He was in such a deep stu-

por at 2:00 a.m. when he was arrested that he could not have had 

any such intent. He certainly made no movements or statements 

to the officer suggesting that he intended to operate that truck 

at the moment of arrest. Furthermore, the evidence clearly sug-

gested that he had been soundly asleep for several hours when 

Stefano finally roused him because he had made no further calls 

to Gapinski after 12:12 a.m. 

The conclusion that defendant intended to move the vehicle 

cannot have been made with respect to the moment of arrest, but 

must have been predicated upon his "intent" before he fell 

asleep. We are not persuaded by the Law Division judge's reli-

ance on the fact that the parking brake was not set, defendant's 

seat was not reclined, and he did not tell the officer that he 

was sleeping, but rather that he was waiting for his buddy as 

sufficient to infer that he had an intent to operate his vehicle 

at some unspecified point in time. This evidence is simply 

insufficient to support a reasonable inference of intent to 

operate given defendant's prolonged stupor. In any event, we 

have found no reported decision sustaining a conviction based on 
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an intent long since dissipated by the time of arrest and see no 

valid basis for distinguishing the facts in this case from those 

found insufficient in Daly, supra, 64 N.J. at 125, and Prociuk, 

supra, 145 N.J. Super. at 574. 

Reversed. 
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PER CURIAM 
 
 Defendant, William T. Barfuss, appeals from the October 15, 

2010 Law Division order denying his post-sentence motion to 

vacate his guilty plea to Driving Under the Influence (DUI), 

July 18, 2012 
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N.J.S.A. 39:4-50.  Defendant contends that he should be allowed 

to vacate the guilty plea because the factual basis in support 

of his plea was inadequate to prove that he "operated" the 

vehicle as required by the DUI statute.  We agree and reverse. 

 We discern the following facts from the record.  Defendant 

received three traffic tickets on December 15, 2005, for DUI, 

N.J.S.A. 39:4-50, Careless Driving, N.J.S.A. 39:4-97 and Open 

Container of Alcohol in a Vehicle, N.J.S.A. 39:4-51a.  On June 

19, 2006, after the municipal court judge denied defendant's 

motion for a jury trial, defendant entered into a conditional 

guilty plea on this DUI charge.1  

During testimony concerning the factual basis for the plea, 

the following discussion occurred concerning defendant's 

operation of his car on the day of the incident. 

DEFENSE COUNSEL:  And where did you drive 
the car to? 
 
DEFENDANT:  I drove it to the municipal 
building. 
 
DEFENSE COUNSEL:  Prior to driving to the 
municipal building had you been drinking 
alcohol? 
 
DEFENDANT.  I don't think I — I don't — I 
think I drank when I got to the municipal 
building. 
 

                     
1 The same day, defendant pled guilty to a prior DUI charge for 
an incident on December 5, 2006, which is not at issue here. 
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. . . . 
 
DEFENSE COUNSEL: . . .  Did you have a 
chance to look at the police reports in this 
matter? 
 
DEFENDANT:  I — I read them, yes. I -- I was 
met by the police officer at the front of 
the building. 
 
DEFENSE COUNSEL:  And, in fact, did you - - 
the police officer thought you were under 
the influence.  Isn't that right? 
 
DEFENDANT.  Yes. 
 
DEFENSE COUNSEL:  Would you agree you should 
not have been driving as a result of what 
you had to drink? 
 
DEFENDANT:  I wasn't driving when I was 
drinking. 
 
DEFENSE COUNSEL:  I understand but you were 
in your car when you were drinking.  Is that 
right? 
 
DEFENDANT:  I was in my car — car. 
 
. . . .  
 
DEFENSE COUNSEL:  At any rate you did have 
custody and control over your vehicle at 
that time, correct? 
 
DEFENDANT:  Yes.  I had the keys in my 
pocket. 
 
DEFENSE COUNSEL:  OK now there was a point 
where you were intoxicated.  Is that 
correct? 
 
DEFENDANT:  Yes.  Yes. 
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DEFENSE COUNSEL:  Yes.  And you were in 
custody and in control of your vehicle at 
that time correct? 
 
DEFENDANT:  I had the keys in my pocket. 
 
DEFENSE COUNSEL: Right.  You had the ability 
to drive if the officer - -  
 
DEFENDANT:  Right. 
 
DEFENSE COUNSEL:  Hadn't intervened. 
 
DEFENDANT:  Yes. 
 
DEFENSE COUNSEL:  And in fact you would have 
driven if that had [not] occurred.  Is that 
right? 
 
DEFENDANT:  Yes. 
 

Later in the discussion, defendant stated that "I'm not 

sure I'm guilty" of operating the vehicle on December 15.  His 

counsel reiterated the prior discussion. 

DEFENSE COUNSEL:  And, again, I know you 
weren't driving at the actual time the 
officer came upon you, but you understand 
that operating in New Jersey is more than 
just driving? 
 
DEFENDANT:  OK.  If that's the case, I 
understand. 
 
DEFENSE COUNSEL:  OK.  And you — and, again 
remember that other question I asked you.  
If the officer had not intervened, would you 
have driven home? 
 
DEFENDANT:  Yes, I - -  yes, I probably 
would have.  Yes. 
 
DEFENSE COUNSEL: OK. 
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DEFENDANT:  Most likely I would have. 
 
DEFENSE COUNSEL:  Now you understand that 
that constitutes the element of operation of 
DUI offenses or offense in New Jersey. 
 
DEFENDANT:  OK.  If that's what you say.  
Yes. 
 

 The municipal court judge sentenced defendant, a third-

time DUI offender, to serve 180 days in jail, with credit for a 

ninety-day in-patient rehabilitation program, a ten-year 

suspension of his driver's license, and additional requisite 

fines and penalties.  Defendant's appeal to the Law Division, 

which challenged the lack of a jury trial and his sentence, was 

denied.  We affirmed the Law Division judge's ruling on July 18, 

2007, State v. Barfuss, No. A-1296-06 (App. Div. July 18, 2007), 

and remanded the matter to municipal court for execution of the 

sentence, which had been stayed pending appeal. 

On July 2, 2008, defendant, represented by new counsel, 

applied to the municipal court to vacate his guilty plea on the 

grounds that the testimony had failed to establish a factual 

basis for the plea, specifically that he had operated a vehicle 

as required by N.J.S.A. 39:4-50.  On April 26, 2010, the 

municipal judge denied the motion.  Defendant appealed to the 

Law Division.  The Law Division judge found that the necessary 

elements to prove intent to operate were admitted by defendant 
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in his plea and that defendant had not made the requisite 

showing to vacate the plea.  This appeal followed. 

On appeal, defendant again argues that the factual basis he 

provided to support his guilty plea does not establish the 

elements of operation required to sustain a DUI violation; that 

the municipal judge violated Rule 7:6-2(a)(1) by accepting a 

plea without an adequate factual basis, and that the Law 

Division Judge made an incorrect Slater2 analysis.  The State 

contends that defendant provided a factual basis for the plea by 

acknowledging that he had the keys in his pocket and would have 

driven home if the police had not intervened and that defendant 

had not proven the necessary elements under Slater to vacate a 

guilty plea.  

We begin our consideration of defendant's arguments by 

restating some applicable legal principles. A guilty plea 

involves the relinquishment of the right to be presumed innocent 

until found guilty beyond a reasonable doubt by an impartial 

jury or judge. State v. Barboza, 115 N.J. 415, 420-21 (1989). 

Accordingly, in this State, in order to legitimately plead 

guilty, the factual basis for the plea must support the charge 

and be given with an understanding of the nature of the charge 

                     
2 State v. Slater, 198 N.J. 145, 157-58 (2009). 
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and the consequence of the plea.  The trial judge has the 

responsibility to question the defendant personally and 

determine that the plea is made voluntarily, with an 

understanding of the charges and consequences, and additionally 

that there is a factual basis for the plea.  Ibid.  See R. 3:9-

2; R. 7:6-2.  A factual basis consists of "defendant's admission 

of guilt of the crime or acknowledgment of facts constituting 

the essential elements of the crime."  State v. Pineiro, 385 

N.J. Super. 129, 137 (App. Div. 2006) (citing State v. Sainz, 

107 N.J. 283, 293 (1987)).  Such procedural safeguards ensure 

that courts can be "satisfied from the lips of the defendant 

that he committed the acts which constitute the crime."  Slater, 

supra, 198 N.J. at 156. 

Despite the finality of the plea process, in appropriate 

cases defendants are entitled to file a motion to withdraw the 

plea.  R. 7:6-2.  To assure that justice is served, a trial 

court must consider and balance four factors when evaluating a 

motion to withdraw a guilty plea:  "(1) whether the defendant 

has asserted a colorable claim of innocence; (2) the nature and 

strength of defendant's reasons for withdrawal; (3) the 

existence of a plea bargain; and (4) whether withdrawal would 

result in unfair prejudice to the State or unfair advantage to 
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the accused."  State v. Munroe, __ N.J. __, __ (2012) (slip op. 

at 14-15) (citing Slater, supra, 198 N.J. at 157-58).   

Motions filed at or before the time of sentencing will be 

determined by an "interest of justice" standard, but motions 

filed after sentencing will only be granted to "correct a 

manifest injustice."  R. 7:6-2(b).  Hence, "efforts to withdraw 

a plea after sentencing must be substantiated by strong, 

compelling reasons."  Slater, supra,  198 N.J. at 160.  We will 

reverse a trial court's decision on a motion to vacate a plea 

only if it is "clearly erroneous."  State v. Mustaro, 411 N.J. 

Super. 91, 99 (App. Div. 2009).  

 With these principles in mind, we turn to what constitutes 

a factual basis for a guilty plea under the DUI statute. 

N.J.S.A. 39:4-50 defines someone driving while under the 

influence as: 

a person who operates a motor vehicle while 
under the influence of intoxicating liquor, 
narcotic, hallucinogenic or habit-producing 
drug, or operates a motor vehicle with a 
blood alcohol concentration of 0.08% or more 
by weight of alcohol in the defendant's 
blood. 
 

  [N.J.S.A. 39:4-50(a).]    

Our Supreme Court has espoused a broad reading of the terms of 

N.J.S.A. 39:4-50 in order to effectuate legislative intent.  

State v. Tischio, 107 N.J. 504, 510-11 (1987).  "We are . . . 
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enjoined to give our drunk-driving statutes the pragmatic and 

flexible interpretations necessary to effectuate the 

Legislature's regulatory aims, while honoring the due process 

limitations necessarily attendant upon the law's penal 

sanctions." Id. at 512.  Thus, it is well-settled that courts 

are to broadly interpret the term "operate" in the context of 

N.J.S.A. 39:4-50 to further legislative aims.  Id. at 513; State 

v. Mulcahy, 107 N.J. 467, 480 (1987); State v. Morris, 262 N.J. 

Super. 413, 417 (App. Div. 1993).  The Legislature's goal in 

enacting this statute was to "curb the senseless havoc and 

destruction caused by intoxicated drivers."  Id. at 417 (quoting 

Tischio, supra, 107 N.J. at 512). 

In accordance with this standard, actual operation of a 

motor vehicle is not required for a conviction under N.J.S.A. 

39:4-50.  State v. Wright, 107 N.J. 488, 497 (1987); State v. 

Johnson, 42 N.J. 146, 166-67 (1964).  A demonstrated intent to 

operate a vehicle can constitute "operation" pursuant to 

N.J.S.A. 39:4-50; an officer need not witness the vehicle in 

motion. Mulcahy, supra, 107 N.J. at 476; Morris, supra, 262 N.J. 

Super. at 417;  State v. Stiene, 203 N.J. Super. 275, 279 (App. 

Div.), certif. denied, 102 N.J. 375 (1985). 

In an early consideration of the operation element of a DUI 

charge, the Supreme Court ruled that a person may be operating a 
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motor vehicle when he is in the car with the motor running even 

when the vehicle has not been moved. State v. Sweeney, 40 N.J. 

359 (1963).  However, in State v. Daly, 64 N.J. 122, 124 (1973), 

the Court considered the operation element where the defendant 

was sleeping in his parked car behind a tavern in a reclined 

driver's seat with the motor running to provide heat.  Finding 

the requisite intent to operate had not been proven, the Court 

held that "evidence of intent to drive or move the vehicle at 

the time must appear."  Id. at 125 (emphasis added).  In 

Mulcahy, supra, 107 N.J. at 479, the Court held that "when one 

enters a car and puts one's self in the driver's seat, that 

person is in control of the car and an intention to drive the 

vehicle, combined with physical movements to put the car in 

motion, constitutes operation." 

Here, in an attempt to provide a factual basis for the 

plea, defendant testified that he parked in the municipal 

parking lot and consumed alcohol.  At some point about five 

minutes after he arrived "in front of the [police] station" a 

police officer interacted with defendant and noticed he was 

intoxicated.  At all times defendant had his keys in his 

pockets, but he does not state and the record does not reveal 

that he was in the car when he encountered the officer.  

Defendant did not state the reason he was at the police station 
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or how long he planned to stay.  He admitted that he planned to 

drive home if the police officer had not intervened.   

Moreover, during the hearing defendant protested that he 

did not drink while driving and did not think he was guilty of 

DUI.  Only the reassurance of defense counsel that a general 

intention to drive home while being in control of the car, 

without any attempt to move the vehicle, was enough to violate 

the DUI law, made defendant agree that he had operated the 

vehicle.   

We disagree with this flawed interpretation of "operation" 

as a basis for demonstrating guilt for DUI purposes.  Here the 

record does not contain any evidence that defendant made any 

"physical movement to put the car in motion" at the time.  Ibid.  

We are unable to find any New Jersey cases upholding a  

conviction for DUI for having the keys in one's pocket and a 

future intent to drive home without any corroborating physical 

attempt to move the vehicle.  Consequently, we are satisfied 

that the facts articulated by defendant did not provide an 

adequate factual basis for his guilty plea.  Generally, a plea 

may be withdrawn if made without an adequate factual basis to 

support the crime charged.  State v. Lightner, 99 N.J. 313, 316 

(1985) (upholding decision that acceptance of a plea not 
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factually supported constitutes a "manifest injustice"). See 

also State v. Mitchell, 126 N.J. 565, 577 (1992). 

As defendant, by his contention that he did not operate the 

car for DUI purposes, has asserted a colorable claim of 

innocence, he has made a substantial showing of the first Slater 

factor and also provided a strong reason for withdrawal, the 

second factor.  While there was a plea bargain, the parties can 

be put back to their positions before the plea and we are 

cautioned not to give this factor much weight.  Slater, supra, 

198 N.J. at 161.  Here, defendant filed the motion to withdraw 

two years after the guilty plea.  The State has not pointed to 

any extraordinary prejudice to it or benefit to defendant that 

occurred between the sentencing and the filing of the motion to 

vacate.  After balancing the four Slater factors, we are 

satisfied that defendant has met his burden and is entitled to 

withdraw his guilty plea and have the charges reinstated to 

correct a manifest injustice. 

Reversed and remanded for proceedings in accordance with 

this decision.  We do not retain jurisdiction.  
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 SYLLABUS 

 

(This syllabus is not part of the opinion of the Court.  It has been prepared by the Office of the Clerk for the 

convenience of the reader.  It has been neither reviewed nor approved by the Supreme Court.  Please note that, in the 

interest of brevity, portions of any opinion may not have been summarized.) 

 

State v. Lurdes Rosario (A-91-15) (077420) 

 

Argued February 28, 2017 -- Decided June 6, 2017 

 

LaVecchia, J., writing for the Court. 

 

In this appeal, the Court addresses whether and at what point defendant’s interaction with the police officer 

escalated from a field inquiry into an investigative detention.  The Court then assesses whether reasonable 

articulable suspicion supported the detention’s restriction on defendant’s freedom of movement. 

 

The Colts Neck Police Department received an anonymous tip, on April 27, 2013, that defendant Lurdes 

Rosario was selling heroin from her home, located in a residential development known as “the Grande,” as well as 

out of her “older burg[undy] Chevy Lumina.”  On May 1, 2013, at about 11:30 p.m., Officer Campan was patrolling 

in the Grande, and his attention was drawn to a moving silhouette in a parked burgundy Chevy Lumina. 

 

Campan testified that he pulled up and parked his patrol car seven to ten feet behind defendant’s vehicle 

and at a perpendicular angle.  The cruiser’s positioning blocked in defendant’s car.  Campan turned on the patrol 

car’s rooftop, right alley light aimed at the parked vehicle, but not the siren or emergency lights.  The alley light 

revealed a woman sitting in the driver’s seat of the Lumina.  Campan testified that the woman, later identified as 

defendant, looked back at him and then leaned toward the passenger’s seat and was “scuffling around” with 

something there.  He exited his car and approached her vehicle, going directly to the driver’s-side door.  Finding the 

driver’s window half-open, he addressed defendant by asking for “identification and driver’s license.”  After she 

produced them, he recognized her as the subject of the anonymous tip.  Campan testified that he also recalled, at that 

moment, that he had arrested defendant on drug-related charges approximately six months earlier. 

 

Campan asked defendant what she was doing, and she replied that she was smoking a cigarette.  Campan 

testified that he did not observe a cigarette or cigarette butt.  Campan asked her why she began to scuffle around the 

passenger-seat area when he pulled his car up behind hers.  Defendant replied that she had been applying makeup 

and was putting it away in her purse.  When Campan asked how she could apply makeup in the dark, she did not 

reply.  Campan then asked defendant whether there was “anything he should know about” in the vehicle.  According 

to Campan, defendant responded by stating something along the lines of “yes . . . it’s the same thing you arrested me 

for before in the past.”  Then, according to Campan, defendant, unprompted, reached over to the passenger seat and 

produced an eyeglass case.  Defendant opened the eyeglass case and Capman observed a white powdery substance 

that he identified as drugs.  Campan ordered defendant out of the vehicle and placed her under arrest. 

 

Defendant was charged with third-degree possession of a controlled dangerous substance.  The motion 

court denied defendant’s motion to suppress, concluding that the encounter did not escalate into an investigatory 

stop until Campan asked defendant whether she had anything in the car he should know about.  By that point, the 

court found, the brief detention was supported by the officer’s reasonable and articulable suspicion due to 

defendant’s implausible responses to the officer’s questions and his prior knowledge of her criminal activity.  The 

court also rejected defendant’s Miranda argument, determining that defendant voluntarily relinquished the drugs, 

volunteered statements to the officer, and was not in custody prior to her arrest.  Defendant pled guilty.  The 

Appellate Division affirmed, and the Court granted defendant’s petition for certification, 227 N.J. 22 (2016).   

   

HELD:  Defendant was faced with an investigative detention once the officer blocked in her vehicle, directed the patrol 

car’s alley light to shine into her car, and then approached her driver’s-side window to address her.  Under the totality 

of the circumstances, a reasonable person would feel the constraints on her freedom of movement from having become 

the focus of law enforcement attention.  Accordingly, an investigative detention had begun.  Reasonable articulable 

suspicion did not ripen prior to the officer’s subsequent exchanges with defendant. 
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1.  “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches 

and seizures, shall not be violated.”  U.S. Const. amend. IV; N.J. Const. art. I, ¶ 7.  Warrantless searches and 

seizures presumptively violate those protections, but not all police-citizen encounters constitute searches or seizures 

for purposes of the warrant requirement.  (p. 9) 

 

2.  Three categories of encounters with police have been identified by the courts:  (1) field inquiry; (2) investigative 

detention; and (3) arrest.  The test of a field inquiry is whether a defendant, under all of the attendant circumstances, 

reasonably believed he could walk away without answering any of the officer’s questions.  In contrast to a field 

inquiry, an investigative detention, also called a Terry stop or an investigatory stop, occurs during a police encounter 

when an objectively reasonable person would feel that his or her right to move has been restricted.  Because an 

investigative detention is a temporary seizure that restricts a person’s movement, it must be based on an officer’s 

reasonable and particularized suspicion that an individual has just engaged in, or was about to engage in, criminal 

activity.  An arrest requires probable cause and generally is supported through an arrest warrant or by demonstration 

of grounds that would have justified one.  (pp. 9-11) 

 

3.  The key issue in this case lies in the distinction between a field inquiry and an investigative detention.  The 

difference between a field inquiry and an investigative detention always comes down to whether an objectively 

reasonable person would have felt free to leave or terminate the encounter with police.  The encounter is measured 

from a defendant’s perspective.  (p. 11) 

 

4.  A person sitting in a lawfully parked car outside her home who suddenly finds herself blocked in by a patrol car 

that shines a flood light into the vehicle, only to have the officer exit his marked car and approach the driver’s side 

of the vehicle, would not reasonably feel free to leave.  Here, the officer immediately asked for defendant’s 

identification.  Although not determinative, that fact only reinforces that this was an investigative detention.  It 

defies typical human experience to believe that one who is ordered to produce identification in such circumstances 

would feel free to leave.  That conduct is not a garden-variety, non-intrusive, conversational interaction between an 

officer and an individual.  (pp. 11-16) 

 

5.  Because it was an investigative detention from the point that Campan took those directed actions toward 

defendant, the Court must consider whether, based on a totality of the circumstances, the encounter was “justified at 

its inception” by a reasonable and articulable suspicion of criminal activity.  An anonymous tip, standing alone, 

inherently lacks the reliability necessary to support reasonable suspicion.  Mere furtive gestures of an occupant of an 

automobile do not give rise to an articulable suspicion suggesting criminal activity.  The suspicious behavior 

identified by the State in defendant’s later responses to Campan’s questioning occurred after the investigative 

detention had begun.  Neither those responses, nor her blurted-out incriminatory statements, nor the surrendered 

contraband can be used, post hoc, to establish the reasonable and articulable suspicion required at the outset of the 

investigative detention that here began earlier in time.  (pp. 16-18) 

 

6.  Reasonable articulable suspicion was not present when this investigative detention began.  Therefore, the 

statements and evidence obtained thereafter must be suppressed, and it is unnecessary to address the Miranda 

arguments advanced by the parties.  (p. 18) 

 

The judgment of the Appellate Division is REVERSED.   

 

JUSTICE SOLOMON, DISSENTING, agrees with the majority that the encounter did not implicate 

Miranda, but views New Jersey jurisprudence to mandate a different holding as to when the encounter became an 

investigative detention and concludes that the interaction evolved from a field inquiry into an investigative detention 

when Campan asked whether there was anything in the vehicle he should know about.  In Justice Solomon’s view, 

the detention was lawful and the trial court properly denied defendant’s motion to suppress.  The majority’s holding 

unreasonably and unnecessarily limits an officer’s ability to explore a suspicious scenario and ensure that the 

community and officers are safe, and no crime is being committed, according to Justice Solomon. 

 

CHIEF JUSTICE RABNER and JUSTICES ALBIN and TIMPONE join in JUSTICE LaVECCHIA’s 

opinion.  JUSTICE SOLOMON filed a separate, dissenting opinion, in which JUSTICES PATTERSON and 

FERNANDEZ-VINA join. 
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 Defendant Lurdes Rosario pled guilty to third-degree 

possession of a controlled dangerous substance.  She appealed, 

claiming error in the trial court’s denial of her motion to 

suppress contraband found in her possession and statements that 

she made during her encounter with a Colts Neck police officer.  

After defendant’s unsuccessful appeal to the Appellate Division, 

we agreed to review her suppression issues.   

First and foremost, we must address whether and at what 

point defendant’s interaction with the police officer escalated 

from a field inquiry into an investigative detention.  Then we 

must assess whether reasonable and articulable suspicion 

supported the detention’s restriction on defendant’s freedom of 

movement.   

The encounter took place on a May evening when defendant 

was in her car, which was parked lawfully, head-on in a lined 

parking space directly outside her apartment.  The car’s engine 

was off.  The officer positioned his patrol car perpendicularly 

behind defendant’s to box in defendant’s car and engaged his 

vehicle’s rooftop, right-side “alley” light to shine at her car.  

The officer then exited his patrol car and approached the 

driver’s-side door of defendant’s car to address her.  We 

conclude that no objectively reasonable person in those 

circumstances would have felt free to leave.  Under the totality 

of the circumstances, a reasonable person would feel the 
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constraints on her freedom of movement from having become the 

focus of law enforcement attention.  Accordingly, we hold that 

an investigative detention had begun.   

Because we also conclude that reasonable and articulable 

suspicion did not ripen prior to the officer’s subsequent 

exchanges with defendant, we reverse the judgment under review. 

      I. 

The facts as presented are derived from the testimony at 

the suppression hearing.  Officer Gabriel Campan of the Colts 

Neck Police Department was the only witness to testify.   

The officer explained that, before he encountered defendant 

in her car, the police had received an anonymous tip, on April 

27, 2013, that defendant was selling heroin from her home at 6 

Parker Pass, located in a residential development known as “the 

Grande,” as well as out of her “older burg[undy] Chevy Lumina.”  

The caller stated that defendant was making trips in the Lumina 

to drop off and pick up heroin from an address in Jackson 

Township.  The officer testified that he became aware of the 

tipster’s information through a “patrol notice” shared with 

officers at the beginning of each shift on April 27th. 

A few days later, on May 1, 2013, at about 11:30 p.m., 

Campan was patrolling in the Grande.  Campan testified that he 

turned onto Parker Pass and his attention was drawn to a moving 

silhouette in a parked burgundy Chevy Lumina.  Campan later 
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testified that although he did not make an immediate connection 

between the parked car and the anonymous tip that had been 

called into the police, he did make that connection when he 

realized that the Lumina was parked in front of 6 Parker Pass.    

Campan testified that he pulled up and parked his patrol 

car seven to ten feet behind defendant’s vehicle and at a 

perpendicular angle.  The Lumina was parked, front-end forward, 

in a space facing a curved curb.  As a result, the cruiser’s 

positioning blocked in defendant’s car.  According to Campan, 

because it was dark and neither the lights nor the engine of the 

Lumina were activated, he turned on the patrol car’s rooftop, 

right alley light aimed at the parked vehicle.  He did not turn 

on the siren or emergency lights.  The alley light revealed a 

woman sitting in the driver’s seat of the Lumina.  Campan 

testified that the woman, later identified as defendant, looked 

back at him and then leaned toward the passenger’s seat and was 

“scuffling around” with something there. 

Campan testified that defendant’s movement in the dark 

vehicle made him suspicious.  He exited his car and approached 

her vehicle, going directly to the driver’s-side door.  Finding 

the driver’s window half-open, he addressed defendant by asking 

for “identification and driver’s license.”  After she produced 

them, he recognized her as the subject of the anonymous tip.  

Campan testified that he also recalled, at that moment, that he 
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had arrested defendant on drug-related charges approximately six 

months earlier.   

Thereafter, the following exchanges took place.   

Campan asked defendant what she was doing, and she replied 

that she was smoking a cigarette.  Campan testified that he did 

not observe a cigarette or cigarette butt.   

Campan asked her why she began to scuffle around the 

passenger-seat area when he pulled his car up behind hers.  

Defendant replied that she had been applying makeup and was 

putting it away in her purse.  When Campan asked how she could 

apply makeup in the dark, she did not reply.  He testified that 

he did not think her story made sense.   

Campan then asked defendant whether there was “anything he 

should know about” in the vehicle.  Campan testified that the 

question was intended to refer to anything illegal that might be 

in the car. 

According to Campan, defendant responded by stating 

something along the lines of “yes . . . it’s the same thing you 

arrested me [for] before in the past.”  Then, according to 

Campan, defendant, unprompted, reached over to the passenger 

seat and pulled out a mitten from which she produced an eyeglass 

case.  Defendant opened the eyeglass case and Campan observed a 

white powdery substance that he identified as drugs -- either 
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cocaine or heroin -- and drug paraphernalia.  Campan ordered 

defendant out of the vehicle and placed her under arrest. 

Defendant was charged with third-degree possession of a 

controlled dangerous substance, in violation of N.J.S.A. 2C:35-

10(a)(1).  At the April 3, 2014, suppression hearing, defense 

counsel argued that Campan’s encounter with defendant was from 

the outset an investigatory stop unsupported by reasonable and 

articulable suspicion.  The defense also argued that defendant 

was in custody and entitled to Miranda1 warnings when Campan 

began to question her and that her statements were involuntary.  

The State argued that the entire encounter was a field inquiry, 

or alternatively, that if the encounter had escalated to an 

investigative detention when Campan asked whether defendant had 

anything he should know about, the officer had reasonable and 

articulable suspicion of criminal activity.  The State also 

maintained that no custodial interrogation took place 

implicating the requirement of Miranda warnings and that 

defendant’s statements were voluntary. 

The motion court denied defendant’s motion to suppress, 

concluding that the encounter did not escalate into an 

investigatory stop until Campan asked defendant whether she had 

anything in the car he should know about, insinuating that 

                     
1  Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 

694 (1966). 
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defendant might have contraband in her possession.  By that 

point, the court found, the brief detention was supported by the 

officer’s reasonable and articulable suspicion due to 

defendant’s implausible responses to the officer’s questions and 

his prior knowledge of her criminal activity.  Notably, the 

court did not rely on the uncorroborated anonymous tip to 

support its finding of reasonable and articulable suspicion.  

The court also rejected defendant’s Miranda argument, 

determining that defendant voluntarily relinquished the drugs, 

volunteered statements to the officer, and was not in custody 

for Miranda purposes prior to her arrest. 

Defendant pled guilty to the third-degree possession charge 

and was sentenced to two years of probation.  The Appellate 

Division affirmed in an unpublished opinion.  The panel agreed 

with the trial court’s outcome because it found sufficient 

evidentiary support for the determination that defendant’s 

detention was based on reasonable suspicion.  More particularly, 

the panel determined that an investigative detention began when 

Campan asked defendant whether there was anything in the vehicle 

he should be aware of.  Prior to that point, the panel 

concluded, she was free to leave.  The panel held that by the 

time the officer posed the question that altered the encounter, 

turning it from a field inquiry into an investigative detention, 

he had reasonable and articulable suspicion to support his 
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action based on defendant’s strange answers about smoking and 

putting on makeup, the time of day, the officer’s recognition of 

defendant as someone he had previously arrested for drugs, and 

her scurrying around by the passenger seat.  According to the 

panel, that totality provided the officer with a particularized 

and objective basis for suspecting criminal behavior.  The panel 

also rejected defendant’s Miranda arguments. 

We granted defendant’s petition for certification.  227 

N.J. 22 (2016).  We also granted the motion of the American 

Civil Liberties Union of New Jersey (ACLU-NJ) for leave to 

participate as amicus curiae. 

In their arguments before us, the parties embellish on 

their positions advanced before the trial and appellate courts.   

Arguing for reversal along with defendant, the ACLU-NJ 

maintains that an investigative detention had begun when Campan 

blocked defendant’s vehicle, used his alley light to illuminate 

her car, and then approached her vehicle, because defendant 

would not reasonably have felt free to leave.  At the very 

latest, amicus contends that when Campan made his request for 

identification, defendant was clearly subjected to an 

investigative detention.  Alternatively, the ACLU-NJ argues that 

the encounter turned into a search when Campan asked defendant 

if there was contraband in the car, rendering this Court’s 

consent-search jurisprudence controlling.   
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     II. 

The Fourth Amendment of the United States Constitution and 

Article I, Paragraph 7 of the New Jersey Constitution both 

provide that “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable 

searches and seizures, shall not be violated.”  U.S. Const. 

amend. IV; N.J. Const. art. I, ¶ 7.  Warrantless searches and 

seizures presumptively violate those protections, State v. 

Elders, 192 N.J. 224, 246 (2007), but “[n]ot all police-citizen 

encounters constitute searches or seizures for purposes of the 

warrant requirement,” State v. Rodriguez, 172 N.J. 117, 125 

(2002).   

In escalating order of intrusiveness upon a citizen’s 

rights, three categories of encounters with police have been 

identified by the courts:  (1) field inquiry; (2) investigative 

detention; and (3) arrest.  We address each in turn.  

A field inquiry is essentially a voluntary encounter 

between the police and a member of the public in which the 

police ask questions and do not compel an individual to answer.  

See State v. Maryland, 167 N.J. 471, 483 (2001) (citing Florida 

v. Royer, 460 U.S. 491, 497-98, 103 S. Ct. 1319, 1324, 75 L. Ed. 

2d 229, 236 (1983)).  The individual does not even have to 

listen to the officer’s questions and may simply proceed on her 

own way.  See Royer, supra, 460 U.S. at 497-98, 103 S. Ct. at 
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1324, 75 L. Ed. 2d at 236.  The test of a field inquiry is 

“whether [a] defendant, under all of the attendant 

circumstances, reasonably believed he could walk away without 

answering any of [the officer’s] questions.”  Maryland, supra, 

167 N.J. at 483.  Because a field inquiry is voluntary and does 

not effect a seizure in constitutional terms, no particular 

suspicion of criminal activity is necessary on the part of an 

officer conducting such an inquiry.  Elders, supra, 192 N.J. at 

246. 

In contrast to a field inquiry, an investigative detention, 

also called a Terry2 stop or an investigatory stop, occurs during 

a police encounter when “an objectively reasonable person” would 

feel “that his or her right to move has been restricted.”  

Rodriguez, supra, 172 N.J. at 126; see United States v. 

Mendenhall, 446 U.S. 544, 554, 100 S. Ct. 1870, 1877, 64 L. Ed. 

2d 497, 509 (1980) (plurality opinion) (concluding that person 

is seized for Fourth Amendment purposes when, “in view of all of 

the circumstances surrounding the incident, a reasonable person 

would have believed that he was not free to leave”).  Because an 

investigative detention is a temporary seizure that restricts a 

person’s movement, it must be based on an officer’s “reasonable 

and particularized suspicion . . . that an individual has just 

                     
2  Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 

(1968). 
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engaged in, or was about to engage in, criminal activity.”  

State v. Stovall, 170 N.J. 346, 356 (2002). 

An arrest -- the most significant type of seizure by police 

-- requires probable cause and generally is supported by an 

arrest warrant or by demonstration of grounds that would have 

justified one.  See State v. Brown, 205 N.J. 133, 144 (2011); 

see also State v. Dickey, 152 N.J. 468, 478-79 (1998) 

(distinguishing between investigative detention and arrest). 

The key issue in this case lies in the distinction between 

a field inquiry and an investigative detention. 

      III. 

      A.   

The difference between a field inquiry and an investigative 

detention always comes down to whether an objectively reasonable 

person would have felt free to leave or to terminate the 

encounter with police.  The encounter is measured from a 

defendant’s perspective.  Maryland, supra, 167 N.J. at 483.  The 

trial court and the appellate panel both believed an objectively 

reasonable person in defendant’s position would have felt free 

to leave, at least up until the point when defendant was asked 

directly whether she had anything in her vehicle that Campan 

should know about.  The Appellate Division accepted the State’s 

argument that because defendant was right outside her residence, 

she could have left her vehicle, walked away from Campan, and 
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entered her home.  Under the totality of the circumstances, we 

are compelled to disagree.   

A person sitting in a lawfully parked car outside her home 

who suddenly finds herself blocked in by a patrol car that 

shines a flood light into the vehicle, only to have the officer 

exit his marked car and approach the driver’s side of the 

vehicle, would not reasonably feel free to leave.  That 

conclusion is consistent with ordinary notions of how a 

reasonable person responds to a demonstration of police 

authority.  See Rodriguez, supra, 172 N.J. at 129 (“[A]s a 

practical matter, citizens almost never feel free to end an 

encounter initiated by the police.”).  Rather, such police 

activity reasonably would, and should, prompt a person to think 

that she must stay put and submit to whatever interaction with 

the police officer was about to come.   

Here, the officer immediately asked for defendant’s 

identification.  Although not determinative, that fact only 

reinforces that this was an investigative detention.  It defies 

typical human experience to believe that one who is ordered to 

produce identification in such circumstances would feel free to 

leave.  See, e.g., State v. Egan, 325 N.J. Super. 402, 410-11 

(App. Div. 1999) (holding that officer’s immediate demand for 

“driving credentials” upon approaching defendant’s parked van 

elevated field inquiry into constitutional seizure). 
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Moreover, this matter is not analogous to the few cases in 

this state addressing an officer’s less dramatically begun, more 

casual and conversational interactions with a person in a parked 

car, which have generally been viewed as field inquiries 

involving a lesser degree of intrusiveness than a motor vehicle 

stop.  See, e.g., State v. Adubato, 420 N.J. Super. 167, 180-81 

(App. Div. 2011), certif. denied, 209 N.J. 430 (2012); State v. 

Stampone, 341 N.J. Super. 247, 252-53 (App. Div. 2001).  

Defendant rightfully distinguishes that precedent by emphasizing 

the totality of circumstances in this instance, particularly 

that Campan began the encounter by partially blocking in her car 

from the rear, activating the alley light in order to flood the 

area with light, and exiting and proceeding directly to 

defendant to address her.  That conduct is not a garden-variety, 

non-intrusive, conversational interaction between an officer and 

an individual.  See Rodriguez, supra, 172 N.J. at 126 (noting 

that encounter could be treated as field inquiry “if [an 

officer’s] questions were put in a conversational manner, if he 

did not make demands or issue orders, and if his questions were 

not overbearing or harassing in nature” (quoting State v. Davis, 

104 N.J. 490, 497 n.6 (1986))).  The differentiating feature of 

a field inquiry is that, from the perspective of the person 

approached by an officer, the interaction is voluntary.  See 

Maryland, supra, 167 N.J. at 483 (emphasizing that hallmark of 
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field inquiry is that person “need not answer any question put 

to him[,] . . . may decline to listen to the questions at all 

and may go on his way” (quoting Royer, supra, 460 U.S. at 497, 

103 S. Ct. at 1324, 75 L. Ed. 2d at 236)). 

The show of law enforcement attention focused on defendant 

that occurred here should result in a person’s staying put and 

engaging with the officer who has exhibited such a pointed 

intention to interact with that person.  Our case law instructs 

members of the public to submit to a police officer’s show of 

authority, not to look for an exit.  Case law tells people to 

obey words and deeds of law enforcement that communicate demands 

for directed behavior and to raise constitutional objections 

thereafter.  See State v. Crawley, 187 N.J. 440, 443-44 

(“Defendant’s obligation to comply with [an officer’s] command 

did not depend on how a court at some later time might decide 

the overall constitutionality of the street encounter.”), cert. 

denied, 549 U.S. 1078, 127 S. Ct. 740, 166 L. Ed. 2d 563 (2006); 

Rodriguez, supra, 172 N.J. at 128 (explaining that “tenor of the 

officer’s actions” affects totality of circumstances analysis 

into whether investigative detention took place); Davis, supra, 

104 N.J. at 498 (depending on factual circumstances, detaining 

individual by blocking path in public place can be sufficient 

for finding investigative detention). 
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The total effect of the interaction must be assessed -- and 

assessed from its likely effect on a reasonable person -- in 

order to determine whether an individual is being subjected to a 

field inquiry or an investigative detention.  Unlike the 

dissent, we do not parse this encounter based on the 

reasonableness of Campan’s actions viewed from his perspective.  

The overall impact of the encounter must be evaluated based on 

its effect on an individual in defendant’s position and whether 

she reasonably would have felt free to extract herself from 

Campan’s focused demonstration of authority toward her.  See 

Rodriguez, supra, 172 N.J. at 129; accord Michigan v. 

Chesternut, 486 U.S. 567, 573-74, 108 S. Ct. 1975, 1979-80, 100 

L. Ed. 2d 565, 572 (1988) (explaining that “reasonable person” 

test is designed to evaluate effect of officer conduct “taken as 

a whole, rather than to focus on particular details of that 

conduct in isolation”). 

In fact, this appeal presents two distinct “totality of the 

circumstances” inquiries.  The first is whether a reasonable 

person faced with the circumstances in which defendant was 

approached by Campan would feel free to leave.  If not, the 

encounter is an investigative detention.  In the circumstances 

presented here, we conclude that defendant was faced with an 

investigative detention once Campan blocked in her vehicle, 

directed the patrol car’s alley light to shine into her car, and 
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then approached her driver’s side window to address her.  

Because we conclude that it was an investigative detention from 

the point that Campan took those directed actions toward 

defendant, we then must consider the second question of whether, 

based on a totality of the circumstances, the encounter was 

“justified at its inception” by a reasonable and articulable 

suspicion of criminal activity.  Dickey, supra, 152 N.J. at 476 

(quoting Terry, supra, 392 U.S. at 20, 88 S. Ct. at 1879, 20 L. 

Ed. 2d at 905). 

      B. 

In considering whether the reasonable and articulable 

suspicion standard was met here, we note that the State has 

conceded that the anonymous tip accusing defendant of drug 

distribution is entitled to little weight in our analysis.  We 

have long recognized that an anonymous tip, standing alone, 

inherently lacks the reliability necessary to support reasonable 

suspicion because the informant’s “veracity . . . is by 

hypothesis largely unknown, and unknowable.”  Rodriguez, supra, 

172 N.J. at 127-28 (quoting Alabama v. White, 496 U.S. 325, 329, 

110 S. Ct. 2412, 2415, 110 L. Ed. 2d 301, 308 (1990) (internal 

quotation marks omitted)).  The fact that the tip accurately 

identified defendant and her vehicle is of no moment because a 

tipster’s knowledge of such innocent identifying details alone 

“does not show that the tipster has knowledge of concealed 
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criminal activity.”  Florida v. J.L., 529 U.S. 266, 272, 120 S. 

Ct. 1375, 1379, 146 L. Ed. 2d 254, 261 (2000).   

Here, we have no corroborated criminal activity.  We have 

only Campan observing defendant (identified later in the 

exchange) in her own car parked in front of her residence.  His 

recognition that the location was connected to the anonymous tip 

does not support reasonable and articulable suspicion.  The 

officer’s observation, upon shining a light in defendant’s 

vehicle, that defendant was “scuffling around” and leaning 

toward the passenger seat also does not provide a reasonable 

basis to suspect criminality.  The Court has held that “there 

are some cases in which ‘furtive’ movements or gestures by a 

motorist, accompanied by other circumstances, will ripen into a 

reasonable suspicion that the person may be armed and dangerous 

or probable cause to believe that the person possesses criminal 

contraband.”  State v. Lund, 119 N.J. 35, 48 (1990); see also 

State v. Gamble, 218 N.J. 412, 431 (2014); cf. State v. Bacome, 

154 N.J. 94, 107-08 (2017) (noting that during detention arising 

from legitimate traffic stop, furtive gestures may support 

heightened caution).  However, an officer’s safety concerns 

based on the asserted “furtive” movements by defendant cannot 

provide reasonable and articulable suspicion to support a 

detention in the first instance.  Nervousness and excited 

movements are common responses to unanticipated encounters with 
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police officers on the road, and “[m]ere furtive gestures of an 

occupant of an automobile do not give rise to an articulable 

suspicion suggesting criminal activity.”  Lund, supra, 119 N.J. 

at 47 (alteration in original) (quoting State v. Schlosser, 774 

P.2d 1132, 1137 (Utah 1989)). 

The suspicious behavior identified by the State in 

defendant’s later responses to Campan’s questioning occurred 

after the investigative detention had begun.  Neither those 

responses, nor her blurted-out incriminatory statements, nor the 

surrendered contraband can be used, post hoc, to establish the 

reasonable and articulable suspicion required at the outset of 

the investigative detention that here began earlier in time.  We 

conclude that reasonable and articulable suspicion was not 

present when this investigative detention began.  Therefore, we 

hold that the statements and evidence obtained thereafter must 

be suppressed.  See State v. Herrerra, 211 N.J. 308, 330 (2012) 

(explaining exclusionary rule barring introduction into evidence 

of “fruits” of illegal search or seizure). 

As a result of our determination, it is unnecessary for us 

to address the Miranda arguments advanced by the parties. 

      IV. 

The judgment of the Appellate Division is reversed. 
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CHIEF JUSTICE RABNER and JUSTICES ALBIN and TIMPONE join in 

JUSTICE LaVECCHIA’s opinion.  JUSTICE SOLOMON filed a separate, 

dissenting opinion, in which JUSTICES PATTERSON and FERNANDEZ-VINA 

join. 
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JUSTICE SOLOMON, dissenting. 

I agree with the majority that the encounter between 

defendant and Patrolman Gabriel Campan did not implicate 

Miranda.  However, I view our State’s jurisprudence to mandate a 

different holding than that reached by the majority as to when 

the encounter became an investigative detention.  I conclude, as 

did the lower courts, that the interaction evolved from a field 

inquiry into an investigative detention when Campan asked 

whether there was anything in the vehicle he should know about.  

Furthermore, at the moment he asked that question, Campan had a 

“reasonable and articulable suspicion to believe” that defendant 

“just engaged in, or was about to engage in, criminal activity,” 

and so his detention was lawful and the trial court properly 

denied defendant’s motion to suppress.  State v. Stovall, 170 

N.J. 346, 356 (2002) (citing Terry v. Ohio, 392 U.S. 1, 21, 88 
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S. Ct. 1868, 1880, 20 L. Ed. 2d 889, 906 (1968)).  For those 

reasons, I respectfully dissent. 

I. 

 At the outset, I stress the importance of avoiding an 

unreasonable expansion of the investigative detention principle.  

As the majority aptly recognizes, the critical distinction 

between a field inquiry and an investigative detention is 

whether an objectively reasonable person would have felt free to 

leave.  State v. Rodriguez, 172 N.J. 117, 128 (2002); State v. 

Maryland, 167 N.J. 471, 483 (2001).  The majority finds that a 

reasonable person would not have felt free to leave -- and thus 

an investigative detention began -- once Campan parked behind 

defendant’s vehicle, shined the alley light into her car, and 

approached the driver’s-side window.  Given the circumstances, 

however, I consider that moment to be a part of Campan’s lawful 

field inquiry.   

First, although Campan suspended defendant’s ability to 

drive away when he parked his vehicle behind hers, I do not find 

this act indicated an intention to detain defendant, or that a 

reasonable person would have felt as though she were unable to 

leave.  This Court has held that when a police officer blocks an 

individual’s path, an investigative detention is underway.  

State v. Tucker, 136 N.J. 158, 166 (1994); State v. Davis, 104 

N.J. 490, 498 (1986).  However, in Davis and Tucker, the 
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defendants were in transit when police stopped their motion and 

blocked any available escape route.  Tucker, supra, 136 N.J. at 

162; Davis, supra, 104 N.J. at 498.  Therefore, officers showed 

an intention to capture the defendants, rather than simply to 

engage in a brief discussion.  See Tucker, supra, 136 N.J. at 

166; see also Terry, supra, 392 U.S. at 16, 88 S. Ct. at 1877, 

20 L. Ed. 2d at 903 (“It must be recognized that whenever a 

police officer accosts an individual and restrains his freedom 

to walk away, he has ‘seized’ that person.”).   

While Campan’s vehicle was parked close enough to deny 

defendant the ability to drive away, she was parked in front of 

her own house when the officer stopped behind her.  Her engine 

and headlights were off.  Defendant was not in motion and did 

not manifest any intention to move her vehicle prior to and 

during the encounter.  It is also evident that defendant was 

able to exit her vehicle without restriction and enter her home, 

or walk down the street.   

Second, Campan’s act of shining his alley light into 

defendant’s car cannot rationally be considered an impediment to 

defendant’s movement or conduct that would make a reasonable 

person feel unable to leave.  When an officer comes upon an 

individual sitting in a car at night, with the motor and lights 

off, in an area that “has its days” of crime, it is reasonable 

for him or her to use a light to accurately assess the 
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surroundings.  That does not convert a field inquiry into an 

investigative detention. 

Third, Campan’s approach of defendant’s vehicle was to 

investigate the scene, and nothing suggests the officer did so 

in a way to make defendant reasonably feel as though she were 

not allowed to exit her vehicle.  Including this conduct of 

Campan in the majority’s finding of an investigative detention 

severely restricts an officer’s ability to safely and 

appropriately explore a suspicious situation.   

In Davis, supra, this Court made clear that a police 

officer does not violate the Fourth Amendment by “merely 

approaching an individual on the street . . . , by asking him if 

he is willing to answer some questions, [or] by putting 

questions to him if the person is willing to listen.”  104 N.J. 

at 497 (quoting Royer, supra, 460 U.S. at 497, 103 S. Ct. at 

1324, 75 L. Ed. 2d at 236).  Campan’s conduct, up to the point 

at which the majority finds an investigative detention began, 

fits squarely within this jurisprudence on permissible field 

inquiries.  Moreover, the United States Supreme Court provided 

the following examples as circumstances in which an 

investigative detention may be found:  “the threatening presence 

of several officers, the display of a weapon by an officer, some 

physical touching of the person of the citizen, or the use of 

language or tone of voice indicating that compliance with the 
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officer’s request might be compelled.”  United States v. 

Mendenhall, 446 U.S. 544, 554, 100 S. Ct. 1870, 1877, 64 L. Ed. 

2d 497, 509 (1980).  Here, there was no similar expression of 

dominance or authority at the point where Campan approached 

defendant’s vehicle.   

The majority also considers the fact that Campan asked 

defendant for identification as proof that she was detained.  

However, this request is typical of a field inquiry and cannot, 

on its own, elevate the officer’s conduct to the degree we find 

necessary for an investigative detention.  See State v. 

Sirianni, 347 N.J. Super. 382, 391 (App. Div.) (“[A] request for 

identification does not, in and of itself, transform a field 

inquiry into a Terry stop.”), certif. denied, 172 N.J. 178 

(2002).  Because it is independently insufficient to transform 

the situation into an investigative detention, and the other 

factors that existed at that point are unpersuasive, I find no 

merit in viewing this inquiry as reinforcement for the 

majority’s finding.  

 The majority attempts to distinguish this case from State 

v. Adubato, 420 N.J. Super. 167 (App. Div. 2011), certif. 

denied, 209 N.J. 430 (2012), and State v. Stampone, 341 N.J. 

Super. 247 (App. Div. 2001), on the ground that Campan’s conduct 

was not “a garden-variety, non-intrusive, conversational 

interaction between an officer and an individual.”  Ante at ___ 
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(slip op. at 13).  I fail to see how an officer’s mere approach 

of an already parked vehicle is intrusive, nor do I find any 

basis for concluding Campan’s conduct up to that point was 

anything more than casual considering no dialogue had yet taken 

place.  See State v. Nishina, 175 N.J. 502, 510 (2003) (“A 

permissible inquiry occurs when an officer questions a citizen 

in a conversational manner that is not harassing, overbearing, 

or accusatory in nature.”).  Moreover, both Adubato and Stampone 

confirm that an investigative detention did not begin at any 

point before Campan and defendant engaged in conversation.   

In Adubato, supra, the officers activated their emergency 

flashers, pulled behind the parked vehicle -- which was also 

parked in front of the defendant’s home -- and immediately 

approached the driver’s-side window; that conduct is identical 

to the officer’s conduct in this case.  420 N.J. Super. at 174.  

The Adubato panel first reasoned that the officer was justified 

in making further inquiry because he “observed the car stopped 

on the side of the road, with the engine running, the lights on, 

and the driver speaking loudly on a cell phone,” and “did not 

know whether he was dealing with an intoxicated driver . . . 

[or] someone who was looking around the neighborhood for 

opportunities to engage in criminal conduct.”  Id. at 179-80.  

Further, the Adubato panel found that an officer’s use of 

flashers when pulling behind a parked car did not elevate the 
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inquiry to an investigative detention, particularly where it is 

routine for officers to use their flashers when “rendering 

roadside assistance” and where it enhances the officers’ safety.  

Id. at 180-81.  Also instructive is the panel’s ultimate finding 

that the situation did not escalate to an investigative 

detention until after the officer approached the driver’s-side 

window and a conversation began in which the defendant admitted 

to having been drinking.  Id. at 182.   

Here, I find Campan equally justified in making a further 

inquiry because defendant was engaged in even more suspicious 

behavior than the defendant in Adubato.  Defendant sat in her 

car in the middle of the night with both the engine and lights 

off and, when the car was illuminated, made furtive movements in 

the front seat.  In addition, given the time of day and 

location, it was reasonable for safety reasons for Campan to 

illuminate the area.  Accordingly, I agree with the Adubato 

panel’s reasoning and cannot find justification in qualifying 

Campan’s mere approach of the vehicle as determinative. 

In Stampone, the panel was tasked with determining whether 

the trial court had appropriately convicted the defendant of 

committing a disorderly persons offense.  Stampone, supra, 341 

N.J. Super. at 253.  While the appeal did not turn on “the law 

of search and seizure,” the panel noted that the defendant was 

detained, at the very earliest, when the officer instructed him 
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not to leave.  Ibid.  Notably, that was well after the officer 

stopped his patrol vehicle and approached the defendant.  Id. at 

249-50, 253.  Further, as here, the officer came upon a 

suspicious situation, parked his vehicle, and approached the 

driver’s-side window of the car in question.  Ibid.  Those 

circumstances were not held to mark the beginning of a detention 

in Stampone and neither should they here.   

I believe that the encounter escalated into an 

investigative detention when Officer Campan asked if there was 

anything in the vehicle that he should know about, referring to 

contraband.  At that point, defendant knew the officer was 

investigating possible criminal activity, and a reasonable 

person under the circumstances would not have felt “free to 

leave.”  Stovall, supra, 170 N.J. at 355 (quoting Mendenhall, 

supra, 446 U.S. at 554, 100 S. Ct. at 1877, 64 L. Ed. 2d at 

509).  This position is in line with our State’s jurisprudence.  

See, e.g., State in Interest of J.G., 320 N.J. Super. 21, 31 

(App. Div. 1999) (finding when police officer asks individual 

whether he is carrying “anything on him that he shouldn’t have,” 

question converts field inquiry into detention). 

II. 

Not only do I find that an investigative detention occurred 

when Campan inquired about any potential contraband, but I also 

find that the investigative detention itself was lawful because, 
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at that moment, based upon all of the facts and circumstances, 

Campan had a “reasonable and particularized suspicion to believe 

that [defendant had] just engaged in, or was about to engage in, 

criminal activity.”  Stovall, supra, 170 N.J. at 356 (citing 

Terry, supra, 390 U.S. at 21, 88 S. Ct. at 1880, 20 L. Ed. 2d at 

906).  While no clear “mathematical formula” is needed to come 

to this logical conclusion, see Davis, supra, 104 N.J. at 505, I 

find the following compelling. 

The encounter between defendant and Campan took place 

during the late hours of the night, when it was dark, in a 

location that the officer suggested “has its days” as a high-

crime area.  When Campan shined his alley light into the 

vehicle, he saw defendant look back at him and then scuffle 

around in the passenger seat.  After the officer checked 

defendant’s identification, he recognized her from a prior 

arrest and realized that she was the subject of the anonymous 

phone tip.  Upon ordinary questioning about her furtive 

movements, defendant gave responses that were seemingly 

nonsensical.  Defendant claimed to have been smoking, but there 

were no cigarettes.  Defendant also told the officer that she 

was leaning towards the passenger side of the vehicle because 

she had just applied makeup and was putting it away, yet it was 

dark and no lights were on.  I find that these responses by 
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defendant reasonably raised the officer’s suspicion of criminal 

conduct.  State v. Carvajal, 202 N.J. 214, 228 (2010). 

III. 

In sum, the critical difference between my view of the 

encounter between defendant and Campan and that of the majority 

is the point at which the encounter evolved into an 

investigative detention.  The majority’s holding unreasonably 

and unnecessarily limits an officer’s ability to explore a 

suspicious scenario and ensure that the community and officers 

are safe, and no crime is being committed.  As this Court stated 

in State v. Gray, “police officers are trained in the prevention 

and detection of crime.  Events which would go unnoticed by a 

layman ofttimes serve as an indication to the trained eye that 

something amiss might be taking place or is about to take 

place.”  59 N.J. 563, 567-59 (1971).  Indeed, as we stated in 

that case, “[t]he police would be derelict in their duties if 

they did not investigate such events.”  Id. at 58.  Having 

identified a different point in time to mark the beginning of 

the investigative detention, I also conclude that the detention 

itself was lawful.   

For those reasons, I would affirm the judgment of the 

Appellate Division. 
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OPINION BY: THOMAS

OPINION

Justice Thomas delivered the opinion of the Court.

After a 911 caller reported that a vehicle had run her
off the road, a police officer located the vehicle she
identified during the call and executed a traffic stop. We
hold that the stop complied with the Fourth Amendment
because, under the totality of the circumstances, the
officer had reasonable suspicion that the driver was
intoxicated.

I

On August 23, 2008, a Mendocino County 911
dispatch team for the California Highway Patrol (CHP)
received [***4] a call from another CHP dispatcher in
neighboring Humboldt County. The Humboldt County
dispatcher relayed a tip from a 911 caller, which the
Mendocino County team recorded as follows: "'Showing
southbound Highway 1 at mile marker 88, Silver Ford
150 pickup. Plate of 8-David-94925. [*1687] Ran the
reporting party off the roadway and was last seen
approximately five [minutes] ago.'" App. 36a. The
Mendocino County team then broadcast that information
to CHP officers at 3:47 p.m.
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A CHP officer heading northbound toward the
reported vehicle responded to the broadcast. At 4:00 p.m.,
the officer passed the truck near mile marker 69. At about
4:05 p.m., after making a U-turn, he pulled the truck
over. A second officer, who had separately responded to
the broadcast, also arrived on the scene. As the two
officers approached the truck, they smelled marijuana. A
search of the truck bed revealed 30 pounds of marijuana.
The officers arrested the driver, petitioner Lorenzo Prado
Navarette, and the passenger, petitioner José Prado
Navarette.

Petitioners moved to suppress the evidence, arguing
that the traffic stop violated the Fourth Amendment
because the officer lacked reasonable suspicion of
criminal activity. [***5] Both the magistrate who
presided over the suppression hearing and the Superior
Court disagreed. 1 Petitioners pleaded guilty to
transporting marijuana and were sentenced to 90 days in
jail plus three years of probation.

1 At the suppression hearing, counsel for
petitioners did not dispute that the reporting party
identified herself by name in the 911 call
recording. Because neither the caller nor the
Humboldt County dispatcher who received the
call was present at the hearing, however, the
prosecution did not introduce the recording into
evidence. The prosecution proceeded to treat the
tip as anonymous, and the lower courts followed
suit. See 2012 Cal. App. Unpub. LEXIS 7415,
2012 WL 4842651, *6 (Cal. Ct. App., Oct. 12,
2012).

The California Court of Appeal affirmed, concluding
that the officer had reasonable suspicion to conduct an
investigative stop. 2012 Cal. App. Unpub. LEXIS 7415,
2012 WL 4842651 (Oct. 12, 2012). The court reasoned
[**686] that the content of the tip indicated that it came
from an eyewitness victim of reckless driving, and that
the officer's corroboration of the truck's description,
location, and direction established that the tip was
reliable enough to justify a traffic stop. 2012 Cal. App.
Unpub. LEXIS 7415, [WL], at *7. Finally, the court
concluded that the caller reported [***6] driving that
was sufficiently dangerous to merit an investigative stop
without waiting for the officer to observe additional
reckless driving himself. 2012 Cal. App. Unpub. LEXIS
7415, [WL], at *9. The California Supreme Court denied
review. We granted certiorari, 570 U.S. ___ , 134 S. Ct.

50, 186 L. Ed. 2d 963 (2013), and now affirm.

II

[**LEdHR1] [1] The Fourth Amendment permits
brief investigative stops--such as the traffic stop in this
case--when a law enforcement officer has "a
particularized and objective basis for suspecting the
particular person stopped of criminal activity." United
States v. Cortez, 449 U.S. 411, 417-418, 101 S. Ct. 690,
66 L. Ed. 2d 621 (1981); see also Terry v. Ohio, 392 U.S.
1, 21-22, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). The
"reasonable suspicion" necessary to justify such a stop "is
dependent upon both the content of information
possessed by police and its degree of reliability."
Alabama v. White, 496 U.S. 325, 330, 110 S. Ct. 2412,
110 L. Ed. 2d 301 (1990). The standard takes into
account "the totality of the circumstances--the whole
picture." Cortez, supra, at 417, 101 S. Ct. 690, 66 L. Ed.
2d 621 (1981). Although a mere "'hunch'" does not create
reasonable suspicion, Terry, supra, at 27, 88 S. Ct. 1868,
20 L. Ed. 2d 889 (1968), the level of suspicion the
standard requires is "considerably less than proof of
wrongdoing by a preponderance of the evidence," and
"obviously less" than is necessary for probable cause,
[***7] United States v. Sokolow, 490 U.S. 1, 7, 109 S. Ct.
1581, 104 L. Ed. 2d 1 (1989).

[*1688] A

[**LEdHR2] [2] These principles apply with full
force to investigative stops based on information from
anonymous tips. We have firmly rejected the argument
"that reasonable cause for a[n investigative stop] can only
be based on the officer's personal observation, rather than
on information supplied by another person." Adams v.
Williams, 407 U.S. 143, 147, 92 S. Ct. 1921, 32 L. Ed. 2d
612 (1972). Of course, "an anonymous tip alone seldom
demonstrates the informant's basis of knowledge or
veracity." White, 496 U.S., at 329, 110 S. Ct. 2412, 110
L. Ed. 2d 301 (1990) (emphasis added). That is because
"ordinary citizens generally do not provide extensive
recitations of the basis of their everyday observations,"
and an anonymous tipster's veracity is "'by hypothesis
largely unknown, and unknowable.'" Ibid. But under
appropriate circumstances, an anonymous tip can
demonstrate "sufficient indicia of reliability to provide
reasonable suspicion to make [an] investigatory stop."
Id., at 327, 110 S. Ct. 2412, 110 L. Ed. 2d 301 (1990).

Our decisions in Alabama v. White, 496 U.S. 325,
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110 S. Ct. 2412, 110 L. Ed. 2d 301 (1990), and Florida v.
J. L., 529 U.S. 266, 120 S. Ct. 1375, 146 L. Ed. 2d 254
(2000), are useful guides. In White, an anonymous tipster
told the police that a woman would drive from a
particular apartment building to a particular [***8] motel
in a brown Plymouth station wagon with a broken right
tail light. The tipster further asserted that the woman
would be [**687] transporting cocaine. 496 U.S., at
327, 110 S. Ct. 2412, 110 L. Ed. 2d 301 (1990). After
confirming the innocent details, officers stopped the
station wagon as it neared the motel and found cocaine in
the vehicle. Id., at 331, 110 S. Ct. 2412, 110 L. Ed. 2d
301 (1990). We held that the officers' corroboration of
certain details made the anonymous tip sufficiently
reliable to create reasonable suspicion of criminal
activity. By accurately predicting future behavior, the
tipster demonstrated "a special familiarity with
respondent's affairs," which in turn implied that the
tipster had "access to reliable information about that
individual's illegal activities." Id., at 332, 110 S. Ct. 2412,
110 L. Ed. 2d 301 (1990). [**LEdHR3] [3] We also
recognized that an informant who is proved to tell the
truth about some things is more likely to tell the truth
about other things, "including the claim that the object of
the tip is engaged in criminal activity." Id., at 331, 110 S.
Ct. 2412, 110 L. Ed. 2d 301 (1990) (citing Illinois v.
Gates, 462 U.S. 213, 244, 103 S. Ct. 2317, 76 L. Ed. 2d
527 (1983)).

In J. L., by contrast, we determined that no
reasonable suspicion arose from a bare-bones tip that a
young black male in a plaid shirt standing at a bus stop
was carrying a gun. 529 U.S., at 268, 120 S. Ct. 1375,
146 L. Ed. 2d 254 (2000). [***9] The tipster did not
explain how he knew about the gun, nor did he suggest
that he had any special familiarity with the young man's
affairs. Id., at 271, 120 S. Ct. 1375, 146 L. Ed. 2d 254
(2000). As a result, police had no basis for believing "that
the tipster ha[d] knowledge of concealed criminal
activity." Id., at 272, 120 S. Ct. 1375, 146 L. Ed. 2d 254
(2000). Furthermore, the tip included no predictions of
future behavior that could be corroborated to assess the
tipster's credibility. Id., at 271, 120 S. Ct. 1375, 146 L.
Ed. 2d 254 (2000). We accordingly concluded that the tip
was insufficiently reliable to justify a stop and frisk.

B

The initial question in this case is whether the 911
call was sufficiently reliable to credit the allegation that

petitioners' truck "ran the [caller] off the roadway." Even
assuming for present purposes that the 911 call was
anonymous, see n. 1, supra, we conclude that the call
bore adequate indicia of reliability for the officer to credit
the caller's account. The officer was therefore justified in
proceeding from the premise that the truck had, in fact,
caused the caller's [*1689] car to be dangerously
diverted from the highway.

By reporting that she had been run off the road by a
specific vehicle--a silver Ford F-150 pickup, license plate
8D94925--the caller necessarily claimed eyewitness
[***10] knowledge of the alleged dangerous driving.
That basis of knowledge lends significant support to the
tip's reliability. See Gates, supra, at 234, 103 S. Ct. 2317,
76 L. Ed. 2d 527 (1983) ( [**LEdHR4] [4] "[An
informant's] explicit and detailed description of alleged
wrongdoing, along with a statement that the event was
observed firsthand, entitles his tip to greater weight than
might otherwise be the case"); Spinelli v. United States,
393 U.S. 410, 416, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969)
(a tip of illegal gambling is less reliable when "it is not
alleged that the informant personally observed [the
defendant] at work or that he had ever placed a bet with
him"). This is in contrast to J. L., where the tip provided
no basis for concluding that the tipster had actually seen
the gun. 529 U.S., at [**688] 271, 120 S. Ct. 1375, 146
L. Ed. 2d 254 (2000). Even in White, where we upheld
the stop, there was scant evidence that the tipster had
actually observed cocaine in the station wagon.
[**LEdHR5] [5] We called White a "'close case'"
because "[k]nowledge about a person's future movements
indicates some familiarity with that person's affairs, but
having such knowledge does not necessarily imply that
the informant knows, in particular, whether that person is
carrying hidden contraband." 529 U.S., at 271, 120 S. Ct.
1375, 146 L. Ed. 2d 254 (2000). A driver's claim that
another vehicle [***11] ran her off the road, however,
necessarily implies that the informant knows the other car
was driven dangerously.

There is also reason to think that the 911 caller in
this case was telling the truth. Police confirmed the
truck's location near mile marker 69 (roughly 19 highway
miles south of the location reported in the 911 call) at
4:00 p.m. (roughly 18 minutes after the 911 call). That
timeline of events suggests that the caller reported the
incident soon after she was run off the road. That sort of
contemporaneous report has long been treated as
especially reliable. [**LEdHR6] [6] In evidence law, we
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generally credit the proposition that statements about an
event and made soon after perceiving that event are
especially trustworthy because "substantial
contemporaneity of event and statement negate the
likelihood of deliberate or conscious misrepresentation."
Advisory Committee's Notes on Fed. Rule Evid. 803(1),
28 U. S. C. App., p. 371 (describing the rationale for the
hearsay exception for "present sense impression[s]"). A
similar rationale applies to a "statement relating to a
startling event"--such as getting run off the road--"made
while the declarant was under the stress of excitement
that it [***12] caused." Fed. Rule Evid. 803(2) (hearsay
exception for "excited utterances"). Unsurprisingly, 911
calls that would otherwise be inadmissible hearsay have
often been admitted on those grounds. See D. Binder,
Hearsay Handbook §8.1, pp. 257-259 (4th ed.
2013-2014) (citing cases admitting 911 calls as present
sense impressions); id., §9.1, at 274-275 (911 calls
admitted as excited utterances). There was no indication
that the tip in J. L. (or even in White) was
contemporaneous with the observation of criminal
activity or made under the stress of excitement caused by
a startling event, but those considerations weigh in favor
of the caller's veracity here.

Another indicator of veracity is the caller's use of the
911 emergency system. See Brief for Respondent 40-41,
44; Brief for United States as Amicus Curiae 16-18.
[**LEdHR6] [6] A 911 call has some features that allow
for identifying and tracing callers, and thus provide some
safeguards against making false reports with immunity.
See J. L., supra, at 276, 120 S. Ct. 1375, 146 L. Ed. 2d
254 (2000) (Kennedy, J., concurring). As this case
illustrates, [*1690] see n. 1, supra, 911 calls can be
recorded, which provides victims with an opportunity to
identify the false tipster's voice and subject him to
prosecution, [***13] see, e.g., Cal. Penal Code Ann. §
653x (West 2010) (makes "telephon[ing] the 911
emergency line with the intent to annoy or harass"
punishable by imprisonment and fine); see also § 148.3
(2014 West Cum. Supp.) (prohibits falsely reporting "that
an 'emergency' exists"); §148.5 (prohibits falsely
reporting "that a felony or misdemeanor has been
committed"). The 911 system also permits law
enforcement to verify important information about
[**689] the caller. In 1998, the Federal Communications
Commission (FCC) began to require cellular carriers to
relay the caller's phone number to 911 dispatchers. 47
CFR § 20.18(d)(1) (2013) (FCC's "Phase I enhanced 911
services" requirements). Beginning in 2001, carriers have

been required to identify the caller's geographic location
with increasing specificity. §§ 20.18(e)-(h) ("Phase II
enhanced 911 service" requirements). And although
callers may ordinarily block call recipients from
obtaining their identifying information, FCC regulations
exempt 911 calls from that privilege. §§ 64.1601(b),
(d)(4)(ii) ("911 emergency services" exemption from rule
that, when a caller so requests, "a carrier may not reveal
that caller's number or name"). None of this is to suggest
[***14] that tips in 911 calls are per se reliable. Given
the foregoing technological and regulatory developments,
however, a reasonable officer could conclude that a false
tipster would think twice before using such a system. The
caller's use of the 911 system is therefore one of the
relevant circumstances that, taken together, justified the
officer's reliance on the information reported in the 911
call.

C

[**LEdHR8] [8] Even a reliable tip will justify an
investigative stop only if it creates reasonable suspicion
that "criminal activity may be afoot." Terry, 392 U.S., at
30, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). We must
therefore determine whether the 911 caller's report of
being run off the roadway created reasonable suspicion of
an ongoing crime such as drunk driving as opposed to an
isolated episode of past recklessness. See Cortez, 449 U.
S., at 417, 101 S. Ct. 690, 66 L. Ed. 2d 621 (1981) (
[**LEdHR9] [9] "An investigatory stop must be justified
by some objective manifestation that the person stopped
is, or is about to be, engaged in criminal activity"). We
conclude that the behavior alleged by the 911 caller,
"viewed from the standpoint of an objectively reasonable
police officer, amount[s] to reasonable suspicion" of
drunk driving. Ornelas v. United States, 517 U.S. 690,
696, 116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996). The stop
[***15] was therefore proper. 2

2 Because we conclude that the 911 call created
reasonable suspicion of an ongoing crime, we
need not address under what circumstances a stop
is justified by the need to investigate completed
criminal activity. Cf. United States v. Hensley,
469 U.S. 221, 229, 105 S. Ct. 675, 83 L. Ed. 2d
604 (1985).

[**LEdHR10] [10] Reasonable suspicion depends
on "' "the factual and practical considerations of everyday
life on which reasonable and prudent men, not legal
technicians, act." '" Id., at 695, 116 S. Ct. 1657, 134 L.
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Ed. 2d 911 (1996). Under that commonsense approach,
we can appropriately recognize certain driving behaviors
as sound indicia of drunk driving. See, e.g., People v.
Wells, 38 Cal. 4th 1078, 1081, 45 Cal. Rptr. 3d 8, 136 P.
3d 810, 811 (2006) ("'weaving all over the roadway'");
State v. Prendergast, 103 Haw. 451, 452-453, 83 P. 3d
714, 715-716 (2004) ("cross[ing] over the center line" on
a highway and "almost caus[ing] several head-on
collisions"); State v. Golotta, 178 N.J. 205, 209, 837 A.
2d 359, 361 (2003) (driving "'all over the road'" and
"'weaving back and [*1691] forth'"); State v. Walshire,
634 N.W. 2d 625, 626 (Iowa 2001) ("driving in the
median"). Indeed, the accumulated experience of
thousands of officers suggests that these sorts of erratic
behaviors are strongly [***16] correlated with drunk
driving. See Nat. Highway Traffic Safety Admin.,
[**690] The Visual Detection of DWI Motorists 4-5
(Mar. 2010), online at
http://nhtsa.gov/staticfiles/nti/pdf/808 677.pdf (as visited
Apr. 18, 2014, and available in Clerk of Court's case file).
Of course, not all traffic infractions imply intoxication.
Unconfirmed reports of driving without a seatbelt or
slightly over the speed limit, for example, are so
tenuously connected to drunk driving that a stop on those
grounds alone would be constitutionally suspect. But a
reliable tip alleging the dangerous behaviors discussed
above generally would justify a traffic stop on suspicion
of drunk driving.

The 911 caller in this case reported more than a
minor traffic infraction and more than a conclusory
allegation of drunk or reckless driving. Instead, she
alleged a specific and dangerous result of the driver's
conduct: running another car off the highway. That
conduct bears too great a resemblance to paradigmatic
manifestations of drunk driving to be dismissed as an
isolated example of recklessness. Running another
vehicle off the road suggests lane-positioning problems,
decreased vigilance, impaired judgment, or some
combination [***17] of those recognized drunk driving
cues. See Visual Detection of DWI Motorists 4-5. And
the experience of many officers suggests that a driver
who almost strikes a vehicle or another object--the exact
scenario that ordinarily causes "running [another vehicle]
off the roadway"--is likely intoxicated. See id., at 5, 8. As
a result, we cannot say that the officer acted unreasonably
under these circumstances in stopping a driver whose
alleged conduct was a significant indicator of drunk
driving.

Petitioners' attempts to second-guess the officer's
reasonable suspicion of drunk driving are unavailing. It is
true that the reported behavior might also be explained
by, for example, a driver responding to "an unruly child
or other distraction." Brief for Petitioners 21.
[**LEdHR11] [11] But we have consistently recognized
that reasonable suspicion "need not rule out the
possibility of innocent conduct." United States v. Arvizu,
534 U.S. 266, 277, 122 S. Ct. 744, 151 L. Ed. 2d 740
(2002).

Nor did the absence of additional suspicious conduct,
after the vehicle was first spotted by an officer, dispel the
reasonable suspicion of drunk driving. Brief for
Petitioners 23-24. It is hardly surprising that the
appearance of a marked police car would inspire [***18]
more careful driving for a time. Cf. Arvizu, supra, at 275,
122 S. Ct. 744, 151 L. Ed. 2d 740 (2002) ("'[s]lowing
down after spotting a law enforcement vehicle'" does not
dispel reasonable suspicion of criminal activity).
Extended observation of an allegedly drunk driver might
eventually dispel a reasonable suspicion of intoxication,
but the 5-minute period in this case hardly sufficed in that
regard. Of course, [**LEdHR12] [12] an officer who
already has such a reasonable suspicion need not surveil a
vehicle at length in order to personally observe suspicious
driving. See Adams v. Williams, 407 U.S., at 147, 92 S.
Ct. 1921, 32 L. Ed. 2d 612 (1972) (repudiating the
argument that "reasonable cause for a[n investigative
stop] can only be based on the officer's personal
observation"). Once reasonable suspicion of drunk
driving arises, "[t]he reasonableness of the officer's
decision to stop a suspect does not turn on the availability
of less intrusive investigatory techniques." Sokolow, 490
U.S., at 11, 109 S. Ct. 1581, 104 L. Ed. 2d 1 (1989). This
would be a particularly inappropriate context to depart
[**691] from that settled rule, because allowing a drunk
driver a second [*1692] chance for dangerous conduct
could have disastrous consequences.

III

Like White, this is a "close case." 496 U.S., at 332,
110 S. Ct. 2412, 110 L. Ed. 2d 301 (1990). As in that
case, the indicia of the [***19] 911 caller's reliability
here are stronger than those in J. L., where we held that a
bare-bones tip was unreliable. 529 U.S., at 271, 120 S.
Ct. 1375, 146 L. Ed. 2d 254 (2000). Although the indicia
present here are different from those we found sufficient
in White, there is more than one way to demonstrate "a
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particularized and objective basis for suspecting the
particular person stopped of criminal activity." Cortez,
449 U.S., at 417-418, 101 S. Ct. 690, 66 L. Ed. 2d 621
(1981). Under the totality of the circumstances, we find
the indicia of reliability in this case sufficient to provide
the officer with reasonable suspicion that the driver of the
reported vehicle had run another vehicle off the road.
That made it reasonable under the circumstances for the
officer to execute a traffic stop. We accordingly affirm.

It is so ordered.

DISSENT BY: SCALIA

DISSENT

JUSTICE Scalia, with whom JUSTICE Ginsburg,
JUSTICE Sotomayor, and JUSTICE Kagan join,
dissenting.

The California Court of Appeal in this case relied on
jurisprudence from the California Supreme Court
(adopted as well by other courts) to the effect that "an
anonymous and uncorroborated tip regarding a possibly
intoxicated highway driver" provides without more the
reasonable suspicion necessary to justify a stop. People v.
Wells, 38 Cal. 4th 1078, 1082, 45 Cal. Rptr. 3d 8, 136 P.
3d 810, 812, (2006). [***20] See also, e.g., United States
v. Wheat, 278 F. 3d 722, 729-730 (CA8 2001); State v.
Walshire, 634 N. W. 2d 625, 626-627, 630 (Iowa 2001).
Today's opinion does not explicitly adopt such a
departure from our normal Fourth Amendment
requirement that anonymous tips must be corroborated; it
purports to adhere to our prior cases, such as Florida v. J.
L., 529 U.S. 266, 120 S. Ct. 1375, 146 L. Ed. 2d 254
(2000), and Alabama v. White, 496 U.S. 325, 110 S. Ct.
2412, 110 L. Ed. 2d 301 (1990). Be not deceived.

Law enforcement agencies follow closely our
judgments on matters such as this, and they will identify
at once our new rule: So long as the caller identifies
where the car is, anonymous claims of a single instance
of possibly careless or reckless driving, called in to 911,
will support a traffic stop. This is not my concept, and I
am sure would not be the Framers', of a people secure
from unreasonable searches and seizures. I would reverse
the judgment of the Court of Appeal of California.

I

The California Highway Patrol in this case knew

nothing about the tipster on whose word--and that
alone--they seized Lorenzo and José Prado Navarette.
They did not know her name. 1 They did not know her
phone [**692] number or address. They did not even
know where she called from (she [***21] may have
dialed in from a neighboring county, App. 33a-34a).

1 There was some indication below that the
tipster was a woman. See App. 18a. Beyond that
detail, we must, as the Court notes, ante, at ___,
n. 1, 188 L. Ed. 2d, at 685, assume that the
identity of the tipster was unknown.

The tipster said the truck had "[run her] off the
roadway," id., at 36a, but the police had no reason to
credit that charge and many reasons to doubt it, beginning
with the peculiar fact that the accusation was anonymous.
"[E]liminating accountability . . . is ordinarily the very
purpose of anonymity." [*1693] McIntyre v. Ohio
Elections Comm'n, 514 U.S. 334, 385, 115 S. Ct. 1511,
131 L. Ed. 2d 426 (1995) (Scalia, J., dissenting). The
unnamed tipster "can lie with impunity," J. L., supra, at
275, 120 S. Ct. 1375, 146 L. Ed. 2d 254 (2000)
(Kennedy, J., concurring). Anonymity is especially
suspicious with respect to the call that is the subject of
the present case. When does a victim complain to the
police about an arguably criminal act (running the victim
off the road) without giving his identity, so that he can
accuse and testify when the culprit is caught?

The question before us, the Court agrees, ante, at
___, 188 L. Ed. 2d, at 689, is whether the "content of
information possessed by police and its degree of
reliability," White, 496 U.S., at 330, 110 S. Ct. 2412, 110
L. Ed. 2d 301 (1990), [***22] gave the officers
reasonable suspicion that the driver of the truck
(Lorenzo) was committing an ongoing crime. When the
only source of the government's information is an
informant's tip, we ask whether the tip bears sufficient
"'indicia of reliability,'" id., at 328, 110 S. Ct. 2412, 110
L. Ed. 2d 301 (1990), to establish "a particularized and
objective basis for suspecting the particular person
stopped of criminal activity," United States v. Cortez, 449
U.S. 411, 417-418, 101 S. Ct. 690, 66 L. Ed. 2d 621
(1981).

The most extreme case, before this one, in which an
anonymous tip was found to meet this standard was
White, supra., 110 S. Ct. 2412, 110 L. Ed. 2d 301 (1990)
There the reliability of the tip was established by the fact
that it predicted the target's behavior in the finest detail--a

Page 6
134 S. Ct. 1683, *1692; 188 L. Ed. 2d 680, **691;
2014 U.S. LEXIS 2930, ***19; 82 U.S.L.W. 4282

94

87



detail that could be known only by someone familiar with
the target's business: She would, the tipster said, leave a
particular apartment building, get into a brown Plymouth
station wagon with a broken right tail light, and drive
immediately to a particular motel. Id., at 327, 110 S. Ct.
2412, 110 L. Ed. 2d 301 (1990). Very few persons would
have such intimate knowledge, and hence knowledge of
the unobservable fact that the woman was carrying
unlawful drugs was plausible. Id., at 332, 110 S. Ct.
2412, 110 L. Ed. 2d 301 (1990). Here the Court makes a
big deal of the fact that the tipster was dead right [***23]
about the fact that a silver Ford F-150 truck (license plate
8D94925) was traveling south on Highway 1 somewhere
near mile marker 88. But everyone in the world who saw
the car would have that knowledge, and anyone who
wanted the car stopped would have to provide that
information. Unlike the situation in White, that generally
available knowledge in no way makes it plausible that the
tipster saw the car run someone off the road.

The Court says, ante, at ___, 188 L. Ed. 2d, at 687,
that "[b]y reporting that she had been run off the road by
a specific vehicle . . . the caller necessarily claimed
eyewitness knowledge." So what? The issue is not how
she claimed to know, but whether what she claimed to
know was true. The claim to "eyewitness knowledge" of
being run off the road supports not at all its veracity; nor
does the amazing, [**693] mystifying prediction (so far
short of what existed in White) that the petitioners' truck
would be heading south on Highway 1.

The Court finds "reason to think" that the informant
"was telling the truth" in the fact that police observation
confirmed that the truck had been driving near the spot at
which, and at the approximate time at which, the tipster
alleged she had been run off the [***24] road. Ante, at
___, 188 L. Ed. 2d, at 688. According to the Court, the
statement therefore qualifies as a "'present sense
impression'" or "'excited utterance,'" kinds of hearsay that
the law deems categorically admissible given their low
likelihood of reflecting "'deliberate or conscious
misrepresentation.'" Ibid. (quoting Advisory Committee's
Notes on Fed. Rule Evid. 803(1), 28 U. S. C. App., p.
371). So, the Court says, we can fairly suppose that the
accusation was true.

No, we cannot. To begin with, it is questionable
whether either the "present [*1694] sense impression"
or the "excited utterance" exception to the hearsay rule
applies here. The classic "present sense impression" is the

recounting of an event that is occurring before the
declarant's eyes, as the declarant is speaking ("I am
watching the Hindenburg explode!"). See 2 K. Broun,
McCormick on Evidence 362 (7th ed. 2013) (hereinafter
McCormick). And the classic "excited utterance" is a
statement elicited, almost involuntarily, by the shock of
what the declarant is immediately witnessing ("My God,
those people will be killed!"). See id., at 368-369. It is the
immediacy that gives the statement some credibility; the
declarant has not had time to dissemble [***25] or
embellish. There is no such immediacy here. The
declarant had time to observe the license number of the
offending vehicle, 8D94925 (a difficult task if she was
forced off the road and the vehicle was speeding away),
to bring her car to a halt, to copy down the observed
license number (presumably), and (if she was using her
own cell phone) to dial a call to the police from the
stopped car. Plenty of time to dissemble or embellish.

Moreover, even assuming that less than true
immediacy will suffice for these hearsay exceptions to
apply, the tipster's statement would run into additional
barriers to admissibility and acceptance. According to the
very Advisory Committee's Notes from which the Court
quotes, cases addressing an unidentified declarant's
present sense impression "indicate hesitancy in upholding
the statement alone as sufficient" proof of the reported
event. 28 U. S. C. App., at 371; see also 7 M. Graham,
Handbook of Federal Evidence 19-20 (7th ed. 2012). For
excited utterances as well, the "knotty theoretical"
question of statement-alone admissibility
persists--seemingly even when the declarant is known. 2
McCormick 368. "Some courts . . . have taken the
position that an excited [***26] utterance is admissible
only if other proof is presented which supports a finding
of fact that the exciting event did occur. The issue has not
yet been resolved under the Federal Rules." Id., at
367-368 (footnote omitted). It is even unsettled whether
excited utterances of an unknown declarant are ever
admissible. A leading treatise reports that "the courts
have been reluctant to admit such statements, principally
because of uncertainty that foundational requirements,
including the impact of the event on the declarant, have
been satisfied." Id., at 372. In sum, it is unlikely that the
law of evidence [**694] would deem the mystery caller
in this case "especially trustworthy," ante, at ___, 188 L.
Ed. 2d, at 688.

Finally, and least tenably, the Court says that another
"indicator of veracity" is the anonymous tipster's mere
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"use of the 911 emergency system," ante, at ___, 188 L.
Ed. 2d, at 688. Because, you see, recent "technological
and regulatory developments" suggest that the identities
of unnamed 911 callers are increasingly less likely to
remain unknown. Ibid. Indeed, the systems are able to
identify "the caller's geographic location with increasing
specificity." Ibid. Amici disagree with this, see Brief for
National Association of Criminal [***27] Defense
Lawyers et al. 8-12, and the present case surely suggests
that amici are right--since we know neither the identity of
the tipster nor even the county from which the call was
made. But assuming the Court is right about the ease of
identifying 911 callers, it proves absolutely nothing in the
present case unless the anonymous caller was aware of
that fact. "It is the tipster's belief in anonymity, not its
reality, that will control his behavior." Id., at 10
(emphasis added). There is no reason to believe that your
average anonymous 911 tipster is aware that 911 callers
are readily identifiable. 2

2 The Court's discussion of reliable 911
traceability has so little relevance to the present
case that one must surmise it has been included
merely to assure officers in the future that
anonymous 911 accusations--even untraced
ones--are not as suspect (and hence as unreliable)
as other anonymous accusations. That is
unfortunate.

[*1695] II

All that has been said up to now assumes that the
anonymous caller made, at least in effect, an accusation
of drunken driving. But in fact she did not. She said that
the petitioners' truck "'[r]an [me] off the roadway.'" App.
36a. That neither asserts that the driver [***28] was
drunk nor even raises the likelihood that the driver was
drunk. The most it conveys is that the truck did some
apparently nontypical thing that forced the tipster off the
roadway, whether partly or fully, temporarily or
permanently. Who really knows what (if anything)
happened? The truck might have swerved to avoid an
animal, a pothole, or a jaywalking pedestrian.

But let us assume the worst of the many possibilities:
that it was a careless, reckless, or even intentional
maneuver that forced the tipster off the road. Lorenzo
might have been distracted by his use of a hands-free cell
phone, see Strayer, Drews, & Crouch, A Comparison of
the Cell Phone Driver and the Drunk Driver, 48 Human
Factors 381, 388 (2006), or distracted by an intense

sports argument with JosÃ©, see D. Strayer et al., AAA
Foundation for Traffic Safety, Measuring Cognitive
Distraction in the Automobile 28 (June 2013), online at
https://www.aaafoundation.org/
sites/default/files/MeasuringCognitiveDi stractions.pdf as
visited Apr. 17, 2014, and available in Clerk of Court's
case file). Or, indeed, he might have intentionally forced
the tipster off the road because of some personal animus,
or hostility to her "Make [***29] Love, Not War"
bumper sticker. I fail to see how reasonable suspicion of
a discrete instance of irregular or hazardous driving
generates a reasonable suspicion of ongoing intoxicated
driving. What proportion of the hundreds of
thousands--perhaps millions--of careless, reckless, or
intentional traffic violations committed each day is
attributable to drunken [**695] drivers? I say 0.1
percent. I have no basis for that except my own
guesswork. But unless the Court has some basis in reality
to believe that the proportion is many orders of
magnitude above that--say 1 in 10 or at least 1 in 20--it
has no grounds for its unsupported assertion that the
tipster's report in this case gave rise to a reasonable
suspicion of drunken driving.

Bear in mind that that is the only basis for the stop
that has been asserted in this litigation. 3 The stop
required suspicion of an ongoing crime, not merely
suspicion of having run someone off the road earlier. And
driving while being a careless or reckless person, unlike
driving while being a drunk person, is not an ongoing
crime. In other words, in order to stop the petitioners the
officers here not only had to assume without basis the
accuracy of the anonymous accusation [***30] but also
had to posit an unlikely reason (drunkenness) for the
accused behavior.

3 The circumstances that may justify a stop
under Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868,
20 L. Ed. 2d 889 (1968), to investigate past
criminal activity are far from clear, see United
States v. Hensley, 469 U.S. 221, 229, 105 S. Ct.
675, 83 L. Ed. 2d 604 (1985), and have not been
discussed in this litigation. Hence, the Court says
it "need not address" that question. Ante, at ___,
n. 2, 188 L. Ed. 2d, at 689. I need not either. This
case has been litigated on the assumption that
only suspicion of ongoing intoxicated or reckless
driving could have supported this stop.

[*1696] In sum, at the moment the police spotted
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the truck, it was more than merely "possib[le]" that the
petitioners were not committing an ongoing traffic crime.
United States v. Arvizu, 534 U.S. 266, 277, 122 S. Ct.
744, 151 L. Ed. 2d 740 (2002) (emphasis added). It was
overwhelmingly likely that they were not.

III

It gets worse. Not only, it turns out, did the police
have no good reason at first to believe that Lorenzo was
driving drunk, they had very good reason at last to know
that he was not. The Court concludes that the tip, plus
confirmation of the truck's location, produced reasonable
suspicion that the truck not only had been but still was
barreling dangerously [***31] and drunkenly down
Highway 1. Ante, at ___ - ___, 188 L. Ed. 2d, at 689-691.
In fact, alas, it was not, and the officers knew it. They
followed the truck for five minutes, presumably to see if
it was being operated recklessly. And that was good
police work. While the anonymous tip was not enough to
support a stop for drunken driving under Terry v. Ohio,
392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), it
was surely enough to counsel observation of the truck to
see if it was driven by a drunken driver. But the pesky
little detail left out of the Court's reasonable-suspicion
equation is that, for the five minutes that the truck was
being followed (five minutes is a long time), Lorenzo's
driving was irreproachable. Had the officers witnessed
the petitioners violate a single traffic law, they would
have had cause to stop the truck, Whren v. United States,
517 U.S. 806, 810, 116 S. Ct. 1769, 135 L. Ed. 2d 89
(1996), and this case would not be before us. And not
only was the driving irreproachable, but the State offers
no evidence to suggest that the petitioners even did
anything suspicious, such as suddenly slowing down,
pulling off to the side of the road, or turning somewhere
to see whether they were being followed. Cf. Arvizu,
supra, at 270-271, 277, 122 S. Ct. 744, 151 L. Ed. 2d 740
(2002) (concluding that an officer's [***32] suspicion
[**696] of criminality was enhanced when the driver,
upon seeing that he was being followed, "slowed
dramatically," "appeared stiff," and "seemed to be trying
to pretend" that the patrol car was not there).
Consequently, the tip's suggestion of ongoing drunken
driving (if it could be deemed to suggest that) not only
went uncorroborated; it was affirmatively undermined.

A hypothetical variation on the facts of this case
illustrates the point. Suppose an anonymous tipster
reports that, while following near mile marker 88 a silver

Ford F-150, license plate 8D949925, traveling
southbound on Highway 1, she saw in the truck's open
cab several five-foot-tall stacks of what was
unmistakably baled cannabis. Two minutes later, a
highway patrolman spots the truck exactly where the tip
suggested it would be, begins following it, but sees
nothing in the truck's cab. It is not enough to say that the
officer's observation merely failed to corroborate the
tipster's accusation. It is more precise to say that the
officer's observation discredited the informant's
accusation: The crime was supposedly occurring (and
would continue to occur) in plain view, but the police
saw nothing. Similarly, here, the [***33] crime
supposedly suggested by the tip was ongoing intoxicated
driving, the hallmarks of which are many, readily
identifiable, and difficult to conceal. That the officers
witnessed nary a minor traffic violation nor any other
"sound indici[um] of drunk driving," ante, at ___, 188 L.
Ed. 2d, at 689, strongly suggests that the suspected crime
was not occurring after all. The tip's implication of
continuing criminality, already weak, grew even weaker.

Resisting this line of reasoning, the Court curiously
asserts that, since drunk drivers who see marked squad
cars in [*1697] their rearview mirrors may evade
detection simply by driving "more careful[ly]," the
"absence of additional suspicious conduct" is "hardly
surprising" and thus largely irrelevant. Ante, at ___, 188
L. Ed. 2d, at 690. Whether a drunk driver drives
drunkenly, the Court seems to think, is up to him. That is
not how I understand the influence of alcohol. I subscribe
to the more traditional view that the dangers of
intoxicated driving are the intoxicant's impairing effects
on the body--effects that no mere act of the will can
resist. See, e.g., A. Dasgupta, The Science of Drinking:
How Alcohol Affects Your Body and Mind 39
(explaining that the physiological effect of a blood
alcohol [***34] content between 0.08 and 0.109, for
example, is "sever[e] impair[ment]" of "[b]alance,
speech, hearing, and reaction time," as well as one's
general "ability to drive a motor vehicle"). Consistent
with this view, I take it as a fundamental premise of our
intoxicated-driving laws that a driver soused enough to
swerve once can be expected to swerve again--and soon.
If he does not, and if the only evidence of his first
episode of irregular driving is a mere inference from an
uncorroborated, vague, and nameless tip, then the Fourth
Amendment requires that he be left alone.

***
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The Court's opinion serves up a freedom-destroying
cocktail consisting of two parts patent falsity: (1) that
anonymous 911 reports of traffic violations are reliable so
long as they correctly identify a car and its location, and
(2) that a single instance of careless or reckless driving
necessarily supports a reasonable suspicion of
drunkenness. All the malevolent 911 caller need do is
assert a traffic violation, [**697] and the targeted car
will be stopped, forcibly if necessary, by the police. If the
driver turns out not to be drunk (which will almost
always be the case), the caller need fear no consequences,
even if 911 [***35] knows his identity. After all, he
never alleged drunkenness, but merely called in a traffic
violation--and on that point his word is as good as his
victim's.

Drunken driving is a serious matter, but so is the loss
of our freedom to come and go as we please without
police interference. To prevent and detect murder we do
not allow searches without probable cause or targeted
Terry stops without reasonable suspicion. We should not
do so for drunken driving either. After today's opinion all
of us on the road, and not just drug dealers, are at risk of
having our freedom of movement curtailed on suspicion
of drunkenness, based upon a phone tip, true or false, of a
single instance of careless driving. I respectfully dissent.
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of criminal activity--Supreme Court cases. 104 L. Ed. 2d
1046.

Page 10
134 S. Ct. 1683, *1697; 188 L. Ed. 2d 680, **696;
2014 U.S. LEXIS 2930, ***34; 82 U.S.L.W. 4282
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PER CURIAM 
 
 Defendant appeals from the order of the Law Division, 

denying de novo his motion to suppress a motor vehicle stop that 

led to his arrest and conditional plea to driving under the 

influence, N.J.S.A. 39:4-50.  We reverse and remand. 
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I. 

 Defendant was arrested and charged with driving under the 

influence in Mt. Olive Township on December 27, 2008.  The facts 

related to the motor vehicle stop may be briefly stated.  At a 

suppression hearing in municipal court on July 20, 2009, the 

arresting officer testified that he was prompted to conduct a 

motor vehicle stop of defendant based on information relayed by 

police dispatch.  According to dispatch, an off-duty police 

officer reported that a "possible drunk driver" was traveling 

northbound on Route 206 near Flanders Netcong Road with a 

specific license number.   

The arresting officer could not recall if the off-duty 

police officer called 911 or reached police some other way.  He 

testified that the color of the vehicle matched the vehicle's 

registration information.  There was no evidence that defendant 

had been driving erratically or unusually, or that he had 

appeared to violate any motor vehicle law, other than the report 

of possible drunk driving.   

The municipal court reserved decision and the case then 

took a circuitous procedural path.  The day after the hearing, 

before the court ruled on the motion, the municipal prosecutor 

requested by letter dated July 21, 2009 that the court allow the 

State to supplement the record with a recording of the 911 
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transmission of the off-duty officer.  The prosecutor submitted 

the recording with his request.  In a response dated July 29, 

defense counsel objected to the requested supplementation of the 

record.  He argued that the parties had rested and the State's 

disclosure was late — defense counsel having requested discovery 

in January — and it was prejudicial.   

By letter opinion dated September 14, 2009, the municipal 

court accepted the additional evidence without argument or 

reopening the hearing for additional testimony, and then denied 

the motion to suppress.  The court specifically addressed the 

911 recording, noting that the off-duty officer stated to the 

911 operator that he observed the operator of the vehicle 

driving erratically and possibly under the influence.  Relying 

on State v. Golotta, 178 N.J. 205, 213 (2003), the municipal 

court found that the 911 call carried "enhanced reliability;" 

the caller's status as an off-duty officer further enhanced his 

reliability; and the arresting officer corroborated the caller's 

"first hand observations."   

By letter to the court dated September 30, 2009, defense 

counsel objected that the court had considered the 911 recording 

without further hearing; he also objected that even as of the 

date of his writing, the 911 recording had never been served on 

him.  However, sometime after the court's decision, defendant 
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entered his conditional plea, admitting that he was operating a 

motor vehicle with a blood alcohol level of .21 percent.  The 

court sentenced defendant to seven months license suspension, 

ordered that he attend the Intoxicated Driving Resource Center 

for twelve hours, and imposed appropriate fines and penalties.  

The court stayed sentence pending municipal appeal.  

In September 2010, the Law Division remanded the case to 

the municipal court for a formal decision on the State's request 

to supplement the hearing record with the 911 recording.  The 

Law Division's order reportedly provided that if the municipal 

court on remand determined that the 911 recording had been 

properly considered, then the matter would be returned to the 

Law Division for further consideration of the municipal appeal; 

but, if the municipal court on remand determined that the 911 

recording had not been properly considered, then the court was 

directed to determine the suppression motion without it on the 

balance of the existing record.1   

When the remand was heard, the original judge was no longer 

sitting in municipal court.  On November 8, 2010, the new judge 

created a record of defense counsel's request for all discovery 

in the matter, which was made by a letter dated December 31, 

                     
1 A copy of the order was not included in the record on appeal, 
but it was described in the transcript of the municipal appeal. 
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2008; the State's disclosure of the police report; and counsels' 

two letters from July 2009.  The judge declined to rule on 

whether the 911 recording should have been excluded by his 

predecessor.  

The matter came before the Law Division again in May 2011.  

The court sustained defendant's objection to consideration of 

the 911 recording, reasoning the State violated its continuing 

duty to provide it; defense counsel did not have an opportunity 

to cross-examine witnesses regarding it; and he did not have the 

opportunity to argue its significance before the municipal 

court.  The Law Division judge noted that even as of its hearing 

in May 2011, the 911 recording still had not been disclosed to 

defense counsel.   

Based on the remaining record, however, the court denied 

anew the motion to suppress.  The court held that under State v. 

Amelio, 197 N.J. 207 (2008), cert. denied, __ U.S. __, 129 S. 

Ct. 2402, 173 L. Ed.2d 1297 (2009), and State v. Golotta, 178 

N.J. 203 (2003), the officer had a reasonable and articulable 

suspicion of a motor vehicle violation, based on the reliable 

report of an off-duty officer, notwithstanding that the 

arresting officer was uninformed of the details that led the 

off-duty officer to suspect the driver was under the influence. 

The caller . . . was known to be a police 
officer who provided a sufficient quantity 
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of information, including the license plate 
and the location of the vehicle.  The 
information provided was with sufficient 
specificity to permit [the arresting] 
Officer . . . to reasonably conclude that 
the Defendant's vehicle was in fact the 
suspected vehicle. 
     

. . . Granted all he was told was there 
[w]as a possible drunk driver, he wasn't 
specifically told if the vehicle was weaving 
or how it was traveling, but an off duty 
police officer said that it was a possible 
drunk driver.   
 

. . . [T]his was just a temporary stop.  
This was not intrusive.  The officer, by 
being told by dispatch that there was a 
possible drunk driver and it came from an 
off duty police officer, certainly [the 
arresting] Officer . . . could draw a 
reasonable inference that the officer who 
reported it certainly had some type of 
training in DWI detection.  It's an officer, 
all officers go through the academy.  I 
think that's well known. 
 
 And I think that it's a reasonable 
inference that a police officer, when he's 
told that here's a possible drunk driver by 
another officer, that that inference could 
be drawn and that nothing further is needed. 
 

The court denied a motion to stay the sentence pending appeal 

and imposed sentence anew, consistent with the sentence imposed 

by the municipal court. 

 On appeal, defendant argues that the police lacked 

reasonable and articulable suspicion for the stop.  The State 

did not file a cross-appeal challenging the exclusion of the 911 

recording. 
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II. 

In reviewing a trial court's decision on a municipal 

appeal, we determine whether sufficient credible evidence in the 

record supports the trial court's decision.  State v. Johnson, 

42 N.J. 146, 157 (1964); State v. Cerefice, 335 N.J. Super. 374, 

384 (App. Div. 2000).  Unlike the Law Division, which conducts a 

de novo review on the record, R. 3:23-8(a), we do not make 

independent findings of fact.  State v. Locurto, 157 N.J. 463, 

471 (1999).  However, we exercise plenary review of legal 

conclusions that flow from established facts.  State v. Handy, 

206 N.J. 39, 45 (2011).  It is the legal conclusions of the 

trial court with which we disagree.  

A police officer may, without a warrant, conduct an 

investigatory traffic stop based on a reasonable and articulable 

suspicion that the defendant engaged in a traffic offense.  "[A] 

stop founded on a suspected motor vehicle violation essentially 

is governed by the same case law used to evaluate a stop based 

on suspected criminal or quasi-criminal activity."  Golotta, 

supra, 178 N.J. at 213.  See also State v. Puzio, 379 N.J. 

Super. 378, 381 (App. Div. 2005).  

The "articulable reasons" or "particularized 
suspicion" of criminal activity must be 
based upon the law enforcement officer's 
assessment of the totality of circumstances 
with which he is faced. Such observations 
are those that, in view of officer's 
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experience and knowledge, taken together 
with rational inferences drawn from those 
facts, reasonabl[y] warrant the limited 
intrusion upon the individual's freedom.  

[State v. Davis, 104 N.J. 490, 504 (1986).] 

The State bears the burden to "demonstrate by a preponderance of 

the evidence that it possessed sufficient information to give 

rise to the required level of suspicion."  Amelio, supra, 197 

N.J. at 211. 

Reasonable and articulable suspicion does not require that 

the officer prove that a defendant actually committed a motor 

vehicle violation; he or she need only prove that there existed  

reasonable and articulable suspicion of a violation.  State v. 

Williamson, 138 N.J. 302, 304 (1994); State v. Jones, 326 N.J. 

Super. 234, 239 (App. Div. 1999).  On the other hand, the 

investigatory stop may not be predicated on "unparticularized 

suspicion or 'hunch.'"  Terry v. Ohio, 392 U.S. 1, 27, 88 S.Ct. 

1868, 1883, 20 L. Ed.2d 889, 909 (1968).  Rather, the officer 

must be able to base his actions on "specific and articulable 

facts" and rational inferences from those facts.  Amelio, supra, 

197 N.J. at 212 (internal quotations omitted).  See also 

Golotta, supra, 178 N.J. at 221 (911 caller must convey "an 

unmistakable sense that the caller has witnessed an ongoing 

offense"); State v. Nishina, 175 N.J. 502, 511 (2003) (State 
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must possess "some minimal level of objective justification for 

making the stop") (internal quotation omitted). 

In assessing a stop that is based solely on information 

provided to the arresting officer, as opposed to the officer's 

own observations of suspected unlawful activity, the court must 

assess both the reliability of the source of the information, 

and the adequacy of the information itself, to determine if  

there is a reasonable and articulable suspicion of unlawful 

activity.  Golotta, supra, 178 N.J. at 213-14.  "Generally, if a 

tip has a relatively low degree of reliability, more information 

will be required to establish the requisite quantum of suspicion 

than would be required if the tip were more reliable."  Ibid. 

(internal citations and quotations omitted).  "Generally, where 

an officer relies on information provided by others the question 

is the reasonableness of the officer's reliance on that 

information under the totality of the circumstances."  State v. 

Pitcher, 379 N.J. Super. 308, 319 (App. Div. 2005), certif. 

denied, 186 N.J. 242 (2006).  However, when the source of 

information is another police officer, the reliability may 

usually be presumed.  United States v. Ventresca, 380 U.S. 102, 

111, 85 S. Ct. 741, 747, 13 L. Ed.2d 684, 691 (1965); United 

States v. Yusuf, 461 F.3d 374, 385 (3d Cir. 2006).  See also 

Kevin G. Byrnes, N.J. Arrest, Search & Seizure, § 6:3-1a (2011) 
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("When one officer communicates his or her observations to other 

officers, that same high degree of reliability is usually 

accorded to the data conveyed."). 

An arresting officer who has gathered no evidence and made 

no observations himself upon which to ground a reasonable and 

articulable suspicion, may rely upon evidence gathered or  

observations made by other officers.  State v. Crawley, 187 N.J. 

440, 457 ("[I]f the dispatcher . . . had been provided adequate 

facts from a reliable informant to establish a reasonable 

suspicion that defendant was armed, common sense tells us that 

the dispatcher had the power to delegate the actual stop to 

officers in the field."), cert. denied, 549 U.S. 1078, 127 S.Ct. 

740, 166 L. Ed.2d 563 (2006); State v. Fioravanti, 46 N.J. 109, 

122 (1965) (stating that "[p]robable cause must be judged on the 

basis of . . . composite information" possessed by police), 

cert. denied, 384 U.S. 919, 86 S. Ct. 1365, 16 L. Ed.2d 440 

(1966).   

Moreover, the officer conducting the arrest or stop need 

not be apprised of the detailed basis of the other officer's 

evidence or observations.  "[O]fficers, who must often act 

swiftly, cannot be expected to cross-examine their fellow 

officers about the foundation for the transmitted information." 

Crawley, supra, 187 N.J. at 457.  See also Fioravanti, supra, 46 
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N.J. at 123 ("A policeman directed to stop a fleeing car and to 

apprehend its occupants for burglary cannot hold a hearing.  He 

must assume that reason exists for the order and act on that 

premise."). 

On the other hand, where the officer conducting the arrest 

or stop relies solely on the information from others, the police 

intrusion must be sustained on the basis of the information 

received.  Put another way, the police intrusion is not 

insulated from scrutiny because the police officer conducting 

the arrest or stop relied in good faith on others. "[A]n 

otherwise illegal arrest cannot be insulated from challenge by 

the decision of the instigating officer to rely on fellow 

officers to make the arrest."  Whiteley v. Warden, 401 U.S. 560, 

568, 91 S.Ct. 1031, 1037, 28 L. Ed.2d 306, 313 (1971).   

[I]f the information received by the 
dispatcher or headquarters fell short of the 
suspicion required by law for an 
investigatory stop, the fact that Officers  
. . . relied in good faith on the dispatch 
would not make the stop a constitutional 
one.  Ultimately, the State must prove that 
a warrantless, investigatory stop was based 
on reasonable and articulable suspicion, and 
failing that any evidence obtained as a 
result of an unconstitutional stop must be 
suppressed. 
 
[Crawley, 187 N.J. at 157-58 (internal 
citations omitted).] 
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See also Handy, supra, 206 N.J. at 47-48 (suppression compelled 

where officer arrested defendant pursuant to direction of 

dispatcher, who unreasonably relied on ten-year-old warrant that 

did not match defendant). 

Our Supreme Court has found reasonable and articulable 

suspicion of driving under the influence where the operator was 

observed to be drunk before entering a vehicle.  Amelio, supra, 

197 N.J. at 213 (seventeen-year-old daughter of defendant 

reported to police that after a verbal fight in household, she 

observed her father was drunk and left the house in a car).  The 

Court accepted that implicit in the daughter's report of her 

father's drunkenness was observation of "signs of drunkenness 

[that] are matters of common knowledge and experience."  Id.  at 

214.  "The caller's description that her father was drunk 

provided a sufficiently precise description of a commonly 

understood condition, and therefore, no further elaboration of 

his condition was required."  Id. at 215. 

However, unlike those motor vehicle violations that are 

observed directly, the police in a DUI case often must infer 

that a driver is under the influence based on the manner in 

which the driver operates his vehicle.  In some cases, the mode 

of operation may involve an independent violation of motor 

vehicle law that provides separate grounds for a stop, such as 
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speeding, N.J.S.A. 39:4-99.  See, e.g., Locurto, supra, 157 N.J. 

at 466.  The observation that a vehicle was "all over the road," 

"out of control," and "weaving back and forth" was sufficient to 

justify a stop that led to a conviction for violating N.J.S.A. 

39:4-50.  Golotta, supra, 178 N.J. at 209.  Failure to maintain 

a lane, N.J.S.A. 39:4-88(b), has been found to justify an 

investigatory stop.  See, e.g., Cerefice, supra, 335 N.J. Super. 

at 377-78 (stop warranted by erratic driving consisting of 

driver's failure to  maintain lane by repeatedly veering onto  

shoulder).   

In other cases, the visual cues may not present a clear 

case of a separate motor vehicle violation.  Driving below the 

speed limit, or pausing longer than usual when a light turns 

green may not violate the motor vehicle law, unless perhaps it 

impedes traffic, N.J.S.A. 39:4-97.1.  Weaving within a lane is 

not failure to maintain a lane.  Cf. N.J.S.A. 39:4-88(b).  Yet, 

under appropriate circumstances, such behavior may be a 

reasonable indication of driving under the influence.2  See State 

                     
2 The National Highway Traffic Safety Administration has analyzed 
over 12,000 traffic stops and issued a guidance document 
regarding visual indicators of driving under the influence.  See 
“The Visual Detection of DWI Motorists,” www.nhtsa.gov/ 
staticfiles/nti/pdf/808677.pdf.  One cue is “Speed and Braking 
Problems,” described to include driving more than ten mph below 
the speed limit.  Officers statistically found drivers to be 
under the influence over forty-five percent of the time when 

      (continued) 
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v. Dickey, 294 N.J. Super. 619, 622 (App. Div. 1996) 

(investigative stop upheld where a trooper stopped a car going 

21 m.p.h. under the speed limit and weaving in and out of 

traffic lanes), rev'd on other grounds 152 N.J. 468 (1998).  

Applying these principles, we are constrained to reverse, 

notwithstanding the reliability of the off-duty officer's report 

and the arresting officer's confirmation that he had stopped the 

driver that the off-duty officer had observed.  There is little 

question regarding the reliability of the source of information 

utilized in this case.  The report of the possible drunk driver 

came from an off-duty police officer.3  Nor is there any question 

that the vehicle the off-duty officer observed was the vehicle 

stopped by the arresting officer.  See Golotta, supra, 197 N.J. 

at 215 (stating that officer and the court must possess 

sufficient information to be "certain that the vehicle stopped 

is the same as the one identified by the caller") (internal 

quotations omitted). 

                                                                 
(continued) 
conducting a stop because of such a speed issue.  Moreover, when 
that factor was coupled with another cue, such as lack of 
vigilance, described to include responding more slowly than 
normal to a change in a traffic signal, the likelihood of 
driving under the influence rose to seventy percent.  Ibid.  
 
3 By contrast, a significant issue in Golotta, supra, and Amelio, 
supra, was the reliability of the person making the report to 
the police of the suspected violation of N.J.S.A. 39:4-50. 
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However, suppression is compelled because the State has 

failed to present sufficient facts upon which one could draw a 

reasonable and articulable suspicion of driving under the 

influence.  There was no observation of inebriation or alcohol 

consumption before defendant entered his vehicle; nor was there 

any record evidence — after suppression of the 911 recording —  

that defendant was observed driving erratically, or unusually, 

or in violation of other motor vehicle laws.  The off-duty 

officer's conclusory report that defendant was a "possible drunk 

driver" does not suffice.  On the record before us, we cannot 

determine whether the report was a "hunch," or grounded in 

specific observed facts leading to a reasonable inference of a 

violation of N.J.S.A. 39:4-50. 

Contrary to the State's argument, Amelio and Golotta do not 

compel a different result.  We recognize that contemporaneous 

reports of life-threatening motor vehicle violations, such as 

driving under the influence, are treated differently from other 

reports of unlawful activity.  Golotta, supra, 178 N.J. at 220.  

In light of the need to act swiftly to protect the public, and 

the relatively lesser intrusion involved in a motor vehicle 

stop, as opposed to a search, our Court has required a reduced 

degree of corroboration of 911 reports from informants or 
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concerned citizens that someone is driving under the influence.  

Id. at 217-22.   

However, the information received must still establish an 

objective, factual basis for the suspicion of the motor vehicle 

violation.  As the Court stated in Golotta, supra, 178 N.J. at 

221, the information must convey "an unmistakable sense" of a 

violation.  In Amelio, supra, the daughter observed her father 

was drunk before he entered a vehicle.  The off-duty officer's 

observation here that defendant was a "possible drunk driver" 

did not imply any direct observation of defendant's alcohol 

consumption.  In Golotta, the defendant was observed driving 

erratically — "all over the road," "out of control," and 

"weaving back and forth."  No similar observations are in the 

record before us. 

 We reverse and remand to the municipal court to allow 

defendant to withdraw his conditional guilty plea and for 

further proceedings consistent with this opinion. 
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PER CURIAM 
 
 Defendant, Sean Brackin, appeals from an order of the Law 

Division, following a trial de novo on the municipal court 

record, finding him guilty of driving while intoxicated (DWI).  

N.J.S.A. 39:4-50.  On appeal, he makes the following arguments: 

May 4, 2011 
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POINT I 
 
OFFICER TOBIN LACKED THE REQUISITE 
REASONABLE AND ARTICULABLE SUSPICION TO STOP 
BRACKIN'S VEHICLE WHICH REQUIRES A DISMISSAL 
OF THE SUMMONSES ISSUED TO BRACKIN. 
 
POINT II 
 
THE TRIAL JUDGE'S RELIANCE ON STATE v. MAHON 
AN UNPUBLISHED OPINION, WITHOUT PRIOR NOTICE 
OF SUCH RELIANCE, DEPRIVED BRACKIN OF HIS 
CONSTITUTIONAL RIGHTS OF NOTICE AND AN 
OPPORTUNITY TO BE HEARD, IN ANY EVENT THAT 
OPINION IS CLEARLY DISTINGUISHABLE FROM THE 
FACTS HEREIN. 
  

 Prior to trial in the municipal court in this matter, 

defendant moved to suppress the evidence of his intoxication and 

other offenses, arguing that the police had lacked a reasonable 

suspicion of wrongdoing sufficient to justify the stop of his 

vehicle.  At a hearing on defendant's suppression motion, 

testimony on behalf of the State was given by Denville Police 

Officer Scott Tobin.  He testified that, on October 9, 2009, at 

approximately 11:00 p.m., he was stopped at a traffic light on 

Franklin Road and Route 10, facing south toward Route 10.  While 

there, the Officer observed a vehicle, later determined to be 

operated by defendant, on Route 10 west, stopped at the light, 

which was green.  When asked how long defendant remained stopped 

at the light, Tobin responded: 

 Approximately I believe maybe 10 
seconds or so.  It wasn't . . . you know, 
that long of time, but again long enough 
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that I believe that when someone has a green 
light, you know they're going to go through. 
 

Defendant then proceeded on the green,1 but was stopped by Tobin, 

who thought "[e]ither something was wrong with him or his 

vehicle that someone would sit . . . at a traffic light."  No 

vehicle was behind defendant's car while he was stopped at the 

light, and defendant committed no motor vehicle offenses after 

commencing to proceed through the light. 

 At the conclusion of Tobin's testimony, counsel for 

defendant argued that the stop was unjustified.  In support of 

that position, counsel relied on State v. Cryan, 320 N.J. Super. 

325 (App. Div. 1999), in which we held that the fact that a 

vehicle, at 4:25 a.m., remained stopped at a light for five 

seconds after it turned green, then proceeded slowly to turn 

left, did not justify a police stop of the vehicle under the 

police's community caretaking function.  Additionally, counsel 

argued that, to the extent that Tobin claimed defendant's 

conduct was delaying traffic, he had cited to the wrong statute, 

N.J.S.A. 39:4-56, which is applicable only to delays caused by 

the condition, construction or loading of a vehicle, not the 

                     
1   Tobin's report of the incident stated:  "The vehicle was 

stationary at the light for some time even though the driver had 
a green light.  A short time later, the vehicle started to 
accelerate through the intersection and proceed on Route 10 west 
bound." 
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conduct of its operator.  The State argued that the Officer had 

merely cited to the wrong statute, and that the proper one was 

N.J.S.A. 39:4-67, which governed obstruction of the passage of 

other vehicles.  Further, the State sought to distinguish Cryan 

on the basis that it concerned a five-second infraction, whereas 

the present case concerned a ten-second one. 

 The judge denied defendant's motion, although the basis for 

that denial was not clearly set forth.  Thereafter, defendant 

entered a conditional plea of guilty to a second DWI offense, 

admitting to a blood alcohol content reading of 0.2 as the 

result of consuming vodka and cranberry juice.  The remaining 

charges against defendant of reckless driving and obstructing 

the passage of other vehicles were conditionally dismissed. 

 On appeal to the Law Division, following a review of the 

record and oral argument on the law, the judge found that 

reasonable suspicion sufficient to justify the stop had been 

demonstrated as the result of defendant's delay in proceeding on 

a green light.  In reaching his conclusion, the judge relied on 

an unpublished opinion2 affirming a determination that reasonable 

suspicion was raised by defendant's conduct in remaining stopped 

after a light turned green for more than sixty seconds and by 

                     
2   State v. Mahon, No. A-0288-07 (App. Div. May 12, 2008), 

certif. denied, 196 N.J. 465 (2008). 
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the fact that the defendant looked directly at the police 

officer before proceeding slowly through the intersection.  In 

that decision, Cryan was distinguished on the basis that the 

delay in proceeding was much shorter and the driver did not look 

directly at the police.  Despite the fact that the evidence in 

the present case more closely resembled that of Cryan than the 

unreported decision upon which the judge relied, he found the 

stop to have been justified.  After finding defendant guilty, 

the judge imposed fines and surcharges, a two-year loss of 

license and registration privileges and forty-eight hours of 

instruction at the Intoxicated Driver's Resource Center.  A stay 

of sentence pending appeal was denied.  

 On appeal, defendant again argues that, as the result of 

our opinion in Cryan, charges against him should have been 

dismissed.  Although defendant's blood alcohol content was very 

high, and his conviction for driving while intoxicated was 

otherwise justified — a matter that we hope has been fully 

considered by defendant in determining the future course of his 

conduct — we agree that a pause of the length that Officer Tobin 

testified to observing is not of sufficient length to have 

raised community caretaking concerns, particularly in 

circumstances in which defendant's driving after commencing to 

proceed through the light was unexceptionable.   
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 We reject the argument that Officer Tobin's identification 

of the wrong statute when citing defendant for conduct that 

obstructed traffic provides an alternative ground for relief.  

Unlike State v. Puzio, 379 N.J. Super. 378 (App. Div. 2005), 

upon which defendant relies, in the present case, the Officer 

did not hold a mistaken view of the law at the time he stopped 

defendant.  Compare id. at 381-84.  Rather, he understood the 

law, but misstated the statutory reference.  Nonetheless, 

Officer Tobin could not have had a reasonable belief that a 

traffic law had been violated, id. at 383, thereby justifying 

the stop, because as he testified, no cars followed defendant's, 

and thus there was indisputably no traffic to obstruct.  Thus, 

we adhere to our conclusion that a reasonable, articulable 

suspicion that a motor vehicle violation had been committed was 

not established. 

 In light of our resolution of defendant's first argument 

point, we find it unnecessary to address his second argument. 

 Reversed.  Defendant's conviction is vacated. 
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that I believe that when someone has a green 
light, you know they're going to go through. 
 

Defendant then proceeded on the green,1 but was stopped by Tobin, 

who thought "[e]ither something was wrong with him or his 

vehicle that someone would sit . . . at a traffic light."  No 

vehicle was behind defendant's car while he was stopped at the 

light, and defendant committed no motor vehicle offenses after 

commencing to proceed through the light. 

 At the conclusion of Tobin's testimony, counsel for 

defendant argued that the stop was unjustified.  In support of 

that position, counsel relied on State v. Cryan, 320 N.J. Super. 

325 (App. Div. 1999), in which we held that the fact that a 

vehicle, at 4:25 a.m., remained stopped at a light for five 

seconds after it turned green, then proceeded slowly to turn 

left, did not justify a police stop of the vehicle under the 

police's community caretaking function.  Additionally, counsel 

argued that, to the extent that Tobin claimed defendant's 

conduct was delaying traffic, he had cited to the wrong statute, 

N.J.S.A. 39:4-56, which is applicable only to delays caused by 

the condition, construction or loading of a vehicle, not the 

                     
1   Tobin's report of the incident stated:  "The vehicle was 

stationary at the light for some time even though the driver had 
a green light.  A short time later, the vehicle started to 
accelerate through the intersection and proceed on Route 10 west 
bound." 
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conduct of its operator.  The State argued that the Officer had 

merely cited to the wrong statute, and that the proper one was 

N.J.S.A. 39:4-67, which governed obstruction of the passage of 

other vehicles.  Further, the State sought to distinguish Cryan 

on the basis that it concerned a five-second infraction, whereas 

the present case concerned a ten-second one. 

 The judge denied defendant's motion, although the basis for 

that denial was not clearly set forth.  Thereafter, defendant 

entered a conditional plea of guilty to a second DWI offense, 

admitting to a blood alcohol content reading of 0.2 as the 

result of consuming vodka and cranberry juice.  The remaining 

charges against defendant of reckless driving and obstructing 

the passage of other vehicles were conditionally dismissed. 

 On appeal to the Law Division, following a review of the 

record and oral argument on the law, the judge found that 

reasonable suspicion sufficient to justify the stop had been 

demonstrated as the result of defendant's delay in proceeding on 

a green light.  In reaching his conclusion, the judge relied on 

an unpublished opinion2 affirming a determination that reasonable 

suspicion was raised by defendant's conduct in remaining stopped 

after a light turned green for more than sixty seconds and by 

                     
2   State v. Mahon, No. A-0288-07 (App. Div. May 12, 2008), 

certif. denied, 196 N.J. 465 (2008). 
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the fact that the defendant looked directly at the police 

officer before proceeding slowly through the intersection.  In 

that decision, Cryan was distinguished on the basis that the 

delay in proceeding was much shorter and the driver did not look 

directly at the police.  Despite the fact that the evidence in 

the present case more closely resembled that of Cryan than the 

unreported decision upon which the judge relied, he found the 

stop to have been justified.  After finding defendant guilty, 

the judge imposed fines and surcharges, a two-year loss of 

license and registration privileges and forty-eight hours of 

instruction at the Intoxicated Driver's Resource Center.  A stay 

of sentence pending appeal was denied.  

 On appeal, defendant again argues that, as the result of 

our opinion in Cryan, charges against him should have been 

dismissed.  Although defendant's blood alcohol content was very 

high, and his conviction for driving while intoxicated was 

otherwise justified — a matter that we hope has been fully 

considered by defendant in determining the future course of his 

conduct — we agree that a pause of the length that Officer Tobin 

testified to observing is not of sufficient length to have 

raised community caretaking concerns, particularly in 

circumstances in which defendant's driving after commencing to 

proceed through the light was unexceptionable.   
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 We reject the argument that Officer Tobin's identification 

of the wrong statute when citing defendant for conduct that 

obstructed traffic provides an alternative ground for relief.  

Unlike State v. Puzio, 379 N.J. Super. 378 (App. Div. 2005), 

upon which defendant relies, in the present case, the Officer 

did not hold a mistaken view of the law at the time he stopped 

defendant.  Compare id. at 381-84.  Rather, he understood the 

law, but misstated the statutory reference.  Nonetheless, 

Officer Tobin could not have had a reasonable belief that a 

traffic law had been violated, id. at 383, thereby justifying 

the stop, because as he testified, no cars followed defendant's, 

and thus there was indisputably no traffic to obstruct.  Thus, 

we adhere to our conclusion that a reasonable, articulable 

suspicion that a motor vehicle violation had been committed was 

not established. 

 In light of our resolution of defendant's first argument 

point, we find it unnecessary to address his second argument. 

 Reversed.  Defendant's conviction is vacated. 
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OPINION BY: LONG 
 
OPINION 

 [*41]   [**180]  JUSTICE LONG delivered the 
opinion of the Court. 

Germaine A. Handy was arrested as a result of in-
correct information regarding the existence of a warrant, 
conveyed by a police dispatcher to an officer who had 
stopped Handy for riding his bicycle on the sidewalk in 
violation of a city ordinance. At issue before us is 
whether evidence uncovered in the ensuing search should 
be suppressed. We answer that question in the affirma-

tive. The dispatcher had, in hand, a ten-year-old warrant 
for a California resident that did not match the spelling 
of Handy's  [*42]  name and bore a different date of 
birth, yet she advised the officer on the scene that there 
was an outstanding warrant for Handy. That conduct by 
the dispatcher, an integral link in the law enforcement 
chain, was objectively unreasonable and violated the 
Fourth Amendment to the United States Constitution and 
Article I, Paragraph 7, of the New Jersey Constitution, 
requiring suppression of the evidence. 
 
I.  

On September 13, 2005, at approximately 7:40 p.m., 
Millville Special Officer Anthony Sills stopped a group 
of  [***9] individuals for riding their bicycles on the 
sidewalk, in violation of a city ordinance. Officer Sills 
called for back-up and Officer Carlo Drogo, who was on 
routine patrol, responded. Because none of the bicyclists 
had identification, Officer Drogo asked for their names 
and dates of birth. 

Defendant, Germaine A. Handy, was one of the in-
dividuals questioned by Officer Drogo. He provided his 
name as Germaine Handy, which he spelled out, along 
with his address -- 218 East Broad Street, Millville, New 
Jersey, and his date of birth -- March 18, 1974. Officer 
Drogo recorded Handy's information and radioed police 
dispatch with Handy's name and date of birth for a war-
rant check. The police dispatcher informed Officer 
Drogo that there was an outstanding warrant for Handy. 
Based on that information, Officer  [**181]  Drogo 
placed Handy under arrest and handcuffed him. 

A search incident to the arrest led to the recovery of 
drugs. Subsequently, the police dispatcher informed Of-
ficer Drogo that there was a discrepancy between the 
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date of birth Handy had given (March 18, 1974) and the 
date of birth listed on the warrant (March 14, 1972). 

When Officer Drogo arrived at headquarters with 
Handy he attempted to  [***10] verify the existence of 
the warrant himself. In doing so, he ascertained that, in 
addition to the birth date discrepancy, the warrant, which 
was about ten-years old, had been issued to  [*43]  Jer-
maine O. Handy with an address on W. 73rd Street in 
Los Angeles, California. 

Officer Drogo then called the Chesterfield Township 
Municipal Court which had issued the warrant, reached 
an automated voicemail, left a message, but did not re-
ceive a reply. In light of what he had learned, Officer 
Drogo did not process Handy on the warrant, presumably 
because he concluded that Handy was not the subject of 
the warrant; instead, he charged him with the drug of-
fenses and subsequently released him. 

Cumberland County Indictment No. 05-12-1153 
charged Handy with one count of third-degree possession 
of a controlled dangerous substance (cocaine) in viola-
tion of N.J.S.A. 2C:35-10(a)(1). Handy moved to sup-
press the evidence against him on the ground that the 
police acted unreasonably in linking him to the warrant. 
The State countered that the arresting officer was entirely 
reasonable in relying on the police dispatcher. 

The trial court denied Handy's motion and, in ruling, 
found, as a matter of fact, that the dispatcher  [***11] 
was aware of the discrepancies between the warrant and 
the information conveyed by Officer Drogo. Although 
the trial court characterized the dispatcher's actions as 
unreasonable, it noted that the more important factor was 
that the arresting officer's actions were entirely reason-
able in light of the information presented to him. 

Handy ultimately entered a plea to the indictment 
and to an unrelated indictment. He was sentenced in ac-
cordance with the plea agreement to an aggregate three-
year term. Thereafter, he appealed the denial of the sup-
pression motion. The Appellate Division reversed. State 
v. Handy, 412 N.J. Super. 492, 494, 991 A.2d 281 (App. 
Div. 2010). In ruling, the panel agreed with the trial court 
that the police dispatcher acted unreasonably when she 
conveyed the warrant information to Officer Drogo, de-
spite substantial discrepancies, and that Officer Drogo 
was entirely reasonable in his response. Id. at 494, 504, 
991 A.2d 281. The panel parted company from the trial 
court in connection with the ultimate question of whether 
the reasonableness of the arresting  [*44]  officer some-
how insulated the search from suppression and rejected 
the State's contention that the deterrent effect of suppres-
sion based on the  [***12] dispatcher's conduct would be 
minimal. Id. at 504, 991 A.2d 281. Judge Waugh, writing 
for the panel, said: 
  

   Here, the police were responsible, 
through the unreasonable actions of the 
police dispatcher, for conveying incom-
plete and inaccurate information to the ar-
resting officer. If the citizens' right to be 
free from unreasonable search and seizure 
is to be vindicated, then the exclusionary 
rule must be applied beyond the officer in 
the field and to the police employee who 
acts unreasonably in supplying critical, 
but inaccurate or incomplete, information 
under circumstances such as those before 
us. 

[Ibid.] 
 
  

 [**182]  The State sought certification, which we 
granted. State v. Handy, 203 N.J. 95, 999 A.2d 463 
(2010). We now affirm. 
 
II.  

The State argues that: the conduct of both the arrest-
ing officer and the dispatcher was entirely reasonable; 
even if the dispatcher's conduct is deemed unreasonable, 
the evidence should not be suppressed because the exclu-
sionary rule is only triggered by police action that is de-
liberate, reckless, or systemic; and, in this case, the goal 
of deterrence would not be advanced by suppressing the 
evidence against Handy. 

Handy counters that the Appellate Division was cor-
rect in: viewing the police dispatcher  [***13] as part of 
the police department family; characterizing her conduct 
as objectively unreasonable; attributing her unreasonable 
actions to the department as a whole; and suppressing the 
evidence under the exclusionary rule. 
 
III.  

In reviewing a motion to suppress, an appellate court 
"must uphold the factual findings underlying the trial 
court's decision so long as those findings are supported 
by sufficient credible evidence in the record." State v. 
Elders, 192 N.J. 224, 243, 927 A.2d 1250 (2007) (quot-
ing State v. Elders, 386 N.J. Super. 208, 228, 899 A.2d 
1037 (App. Div. 2006)) (internal quotation marks omit-
ted). A trial court's findings should not be disturbed sim-
ply  [*45]  because an appellate court "might have 
reached a different conclusion were it the trial tribunal." 
State v. Johnson, 42 N.J. 146, 162, 199 A.2d 809 (1964). 
However, a trial court's legal conclusions are not af-
forded such deference; appellate review of legal determi-
nations is plenary. Manalapan Realty, L.P. v. Twp. 
Comm. of Manalapan, 140 N.J. 366, 378, 658 A.2d 1230 
(1995). Here, the trial court's factual findings, in particu-
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lar that the dispatcher was aware of the discrepancies 
between the warrant and what Officer Drogo had told 
her, were accepted by the Appellate Division and we  
[***14] adopt them as well. What is before us is purely a 
legal question: whether those facts warrant suppression. 
 
IV.  

The Fourth Amendment to the United States Consti-
tution provides: 
  

   The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and sei-
zures, shall not be violated, and no War-
rants shall issue, but upon probable cause, 
supported by Oath or affirmation, and par-
ticularly describing the place to be 
searched, and the persons or things to be 
seized. 

[U.S. Const. amend. IV.] 
 
  
A consequence for violating the Fourth Amendment is 
the so-called exclusionary rule, "a judicially created rem-
edy designed to safeguard Fourth Amendment rights 
generally through its deterrent effect." United States v. 
Leon, 468 U.S. 897, 906, 104 S. Ct. 3405, 3412, 82 L. 
Ed. 2d 677, 687 (1984) (quoting United States v. Ca-
landra, 414 U.S. 338, 348, 94 S. Ct. 613, 620, 38 L. Ed. 
2d 561, 571 (1974)). In addition to deterrence, the exclu-
sionary rule "enabl[es] the judiciary to avoid the taint of 
partnership in official lawlessness," and "assur[es] the 
people -- all potential victims of unlawful government 
conduct -- that the government would not profit from its 
lawless  [***15] behavior, thus minimizing the risk of 
seriously undermining popular trust in government." 
Calandra, supra, 414 U.S. at 357, 94 S. Ct. at 624, 38 L. 
Ed. 2d at 576-77 (Brennan, J., dissenting). As Justice 
Clark, writing for the Supreme  [*46]  Court in  [**183]  
Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 
1081, 86 Ohio Law Abs. 513 (1961), declared: 

   There are those who say . . . that under 
our constitutional exclusionary doctrine 
"[t]he criminal is to go free because the 
constable has blundered." People v. De-
fore [242 N.Y. 13, 150 N.E. 585, 587 
(N.Y.), cert. denied, 270 U.S. 657, 46 S. 
Ct. 353, 70 L. Ed. 784 (1926)]. In some 
cases this will undoubtedly be the result. 
But, . . . "there is another consideration -- 
the imperative of judicial integrity." [El-
kins v. United States, 364 U.S. 206, 222, 
80 S. Ct. 1437, 1447, 4 L. Ed. 2d 1669, 
1680 (1960)]. The criminal goes free, if 

he must, but it is the law that sets him 
free. Nothing can destroy a government 
more quickly than its failure to observe its 
own laws, or worse, its disregard of the 
charter of its own existence. . . . 

. . . . 

The ignoble shortcut to conviction 
left open to the State tends to destroy the 
entire system of constitutional restraints 
on which the liberties of the  [***16] 
people rest. Having once recognized that 
the right to privacy embodied in the 
Fourth Amendment is enforceable against 
the States, and that the right to be secure 
against rude invasions of privacy by state 
officers is, therefore, constitutional in ori-
gin, we can no longer permit that right to 
remain an empty promise. Because it is 
enforceable in the same manner and to 
like effect as other basic rights secured by 
the Due Process Clause, we can no longer 
permit it to be revocable at the whim of 
any police officer who, in the name of law 
enforcement itself, chooses to suspend its 
enjoyment. Our decision [to apply the rule 
to the States], founded on reason and 
truth, gives to the individual no more than 
that which the Constitution guarantees 
him, to the police officer no less than that 
to which honest law enforcement is enti-
tled, and, to the courts, that judicial integ-
rity so necessary in the true administration 
of justice. 

[Id. at 659-60, 81 S. Ct. at 1693-94, 6 
L. Ed. 2d at 1092-93 (footnotes omitted).] 

 
  
Without an exclusionary rule, the Fourth Amendment "is 
of no value, and . . . might as well be stricken from the 
Constitution." Weeks v. United States, 232 U.S. 383, 393, 
34 S. Ct. 341, 344, 58 L. Ed. 652, 656, T.D. 1964 (1914). 

In  [***17] parallel language, our own constitution 
protects our citizens from unreasonable searches and 
seizures: 
  

   The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and sei-
zures, shall not be violated; and no war-
rant shall issue except upon probable 
cause, supported by oath or affirmation, 
and particularly describing the place to be 
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searched and the papers and things to be 
seized. 

[N.J. Const. art. I, ¶ 7.] 
 
  

At issue in this matter is the execution of a warrant. 
In that connection, the basic test under both the Fourth 
Amendment to the United States Constitution and Article 
I, Paragraph 7, of the New Jersey Constitution  [*47]  is 
the same: was the conduct objectively reasonable in light 
of "the facts known to the law enforcement officer at the 
time of the search." State v. Bruzzese, 94 N.J. 210, 221, 
463 A.2d 320 (1983), cert. denied, 465 U.S. 1030, 104 S. 
Ct. 1295, 79 L. Ed. 2d 695-96 (1984); see also United 
States v. Ramirez, 523 U.S. 65, 71, 118 S. Ct. 992, 996, 
140 L. Ed. 2d 191, 198 (1998) ("The general touchstone 
of reasonableness which governs Fourth Amendment 
analysis governs the method of execution of the war-
rant." (citation omitted)). That standard  [***18] affords 
the police necessary latitude to respond to criminality 
while deterring unreasonable conduct and protecting  
[**184]  the citizens from government overreaching. 
 
V.  

All parties agree that the aforementioned standard of 
objective reasonableness is the polestar for our inquiry. 
They differ over how the application of that standard 
plays out. 
 
A.  

The State first argues that the conduct of both the ar-
resting officer and the dispatcher was reasonable, and 
thus, no further analysis is required. Like the trial court 
and the Appellate Division, Handy disagrees, as do we. 
Although we cannot quarrel in any way with Officer 
Drogo's behavior, the dispatcher's actions were plainly 
unreasonable. Despite the fact that the warrant was over 
ten years old and referenced Jermaine Handy, a Califor-
nia resident, not Germaine Handy and bore a different 
date of birth, the dispatcher told Officer Drogo that the 
warrant was issued for Handy. 

There was nothing reasonable about that conduct in 
light of what the dispatcher actually knew. Indeed, there 
were two reasonable paths for her: one was to tell Officer 
Drogo about the information on the warrant she had be-
fore her so that he could probe the issue further with 
Handy,  [***19] the other was to say that there was no 
warrant matching the information she had been  [*48]  
given. She chose neither course, deciding instead to tell 
Officer Drogo that there was an outstanding warrant 
against the errant Millville bicyclist who had been 
stopped for riding on the sidewalk, thus precipitating the 
arrest that could not otherwise have occurred in the face 

of an ordinance violation, and the cascade of events that 
followed. 

When the actions of the dispatcher, given the facts 
she knew at the time, are tested against the "touchstone 
of reasonableness," Ramirez, supra, 523 U.S. at 71, 118 
S. Ct. at 996, 140 L. Ed. 2d at 198, her conduct fell short. 
Although she had before her every reason to doubt the 
existence of a warrant for this defendant, she reported the 
opposite and did not make Officer Drogo aware of the 
real facts in the matter. Like the courts below, we have 
no difficulty in concluding that that conduct was consti-
tutionally infirm. 
 
B.  

Alternatively, the State contends that even if the dis-
patcher's conduct is deemed unreasonable, suppression is 
unwarranted. In particular the State, citing Herring v. 
United States, 555 U.S. 135,    , 129 S. Ct. 695, 702, 172 
L. Ed. 2d 496, 507 (2009),  [***20] argues that the con-
duct was not deliberate, reckless, grossly negligent, or 
evidential of systemic carelessness and, under those cir-
cumstances, the deterrence rationale of the exclusionary 
rule would not be advanced by suppression. 

In Herring, the Supreme Court addressed the appli-
cation of the exclusionary rule to conduct by one who 
was not the officer executing a warrant. Id. at    , 129 S. 
Ct. at 698, 172 L. Ed. 2d at 502. There, a county sheriff's 
investigator asked the county warrant clerk to check for 
any outstanding warrants against Bennie Dean Herring 
who had presented himself at the local impound lot to 
retrieve some personal items. Ibid. The sheriff's officer, 
who knew that Herring had had prior criminal involve-
ment, was advised that there were no warrants. Ibid. At 
the officer's behest, the clerk checked with her counter-
part in a  [*49]  neighboring county who responded that 
there was, in fact, a warrant for Herring. Ibid. The first 
clerk conveyed that information to the officer who ar-
rested and  [**185]  searched Herring and his vehicle 
uncovering drugs and a weapon. Ibid. As it turned out, 
however, the warrant had been recalled five months ear-
lier. Ibid. That information should have been,  [***21] 
but was not, entered into the computer database. Ibid. By 
the time the clerk realized what had happened, Herring 
had already been arrested and searched. Id. at    , 129 S. 
Ct. at 698, 172 L. Ed. 2d at 502-03. 

The trial court denied Herring's motion to suppress 
the evidence against him. Id. at    , 129 S. Ct. at 699, 172 
L. Ed. 2d at 503. On appeal, the Eleventh Circuit af-
firmed that decision declaring that, because the error was 
not reckless or deliberate, the exclusionary rule was not 
triggered. Ibid. In affirming, the United States Supreme 
Court asserted that an error arising "from nonrecurring 
and attenuated negligence is . . . far removed from the 
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core concerns" that led to the adoption of the exclusion-
ary rule. Id. at    , 129 S. Ct. at 702, 172 L. Ed. 2d at 507 
(emphasis added). Moreover, 
  

   police conduct must be sufficiently de-
liberate that exclusion can meaningfully 
deter it, and sufficiently culpable that such 
deterrence is worth the price paid by the 
justice system. As laid out in our cases, 
the exclusionary rule serves to deter de-
liberate, reckless, or grossly negligent 
conduct, or in some circumstances recur-
ring or systemic negligence. 

[Ibid.] 
 
  
According to Herring, because the  [***22] bookkeeping 
error at issue was isolated negligence attenuated from the 
arrest, and because reliance on the errant database by the 
officer was not objectively unreasonable, the deterrent 
effect of suppression was minimal, such that the princi-
ples underlying the exclusionary rule would not be ad-
vanced thereby. Id. at    , 129 S. Ct. at 704, 172 L. Ed. 2d 
at 509. 

In Herring, the Supreme Court expanded on its ear-
lier decision in Arizona v. Evans, 514 U.S. 1, 115 S. Ct. 
1185, 131 L. Ed. 2d 34 (1995). Herring, 555 U.S. at    , 
129 S. Ct. at 701-02, 172 L. Ed. 2d at 505-06. In Arizona 
v. Evans, the defendant was  [*50]  arrested and searched 
after a computer check during a routine traffic stop indi-
cated, incorrectly, that there was an outstanding warrant 
against him. Evans, supra, 514 U.S. at 4, 115 S. Ct. at 
1188, 131 L. Ed. 2d at 39-40. The defendant was charged 
with a possessory drug offense as a result of the search 
and moved to suppress on the ground that the drugs were 
the fruit of an unlawful arrest because the warrant had 
been quashed before he was arrested. Id. at 4-5, 115 S. 
Ct. at 1188, 131 L. Ed. 2d at 40-41. 

After the Arizona courts split over the issue, id. at 6, 
115 S. Ct. at 1188-89, 131 L. Ed. 2d at 41,  [***23] the 
United States Supreme Court declared that where the 
mistaken conduct that led to the arrest was attenuated -- 
that is, attributable to a judicial employee who had "no 
stake in the outcome of particular criminal prosecutions" 
-- suppression would not deter police misconduct and 
thus application of the exclusionary rule would be un-
warranted. Id. at 15, 115 S. Ct. at 1193, 131 L. Ed. 2d at 
47. The difference between Arizona v. Evans and Her-
ring is the degree of attenuation: the former involved a 
non-police database and the latter a police-related one. In 
both cases, the actions of the law enforcement officers in 
relying on the databases was deemed objectively reason-
able. See Herring, supra, 555 U.S. at    , 129 S. Ct. at 

700, 172 L. Ed. 2d at 504; Evans, supra, 514 U.S. at 15-
16, 115 S. Ct. at 1194, 131 L. Ed. 2d at 47. 

The State properly concedes that this is not an Ari-
zona v. Evans case in that the dispatcher was not attenu-
ated from the arrest, but was an integral link in the law  
[**186]  enforcement chain. See, e.g., United States v. 
Shareef, 100 F.3d 1491, 1502-03 (10th Cir. 1996) (hold-
ing dispatcher part of law enforcement for exclusionary 
rule deterrence purposes); State v. Allen, 269 Neb. 69, 
690 N.W.2d 582, 591 (Neb. 2005) [***24]  (holding 
dispatcher "adjunct to law enforcement" team and distin-
guishable from court employee in Arizona v. Evans). The 
State nevertheless argues that under Herring, the dis-
patcher's mistake was not such as to warrant suppression. 
 
 [*51]  C.  

It is axiomatic that our interpretation of our own 
constitution will not always conform with the view of the 
federal courts. Indeed, although we look to federal inter-
pretation of the United States Constitution as a guide, we 
do not view it as requiring lockstep. Thus, we often in-
terpret our own constitution in such a way as to provide 
greater protections for our citizens than would its federal 
counterpart. See, e.g., State v. Pierce, 136 N.J. 184, 208-
09, 642 A.2d 947 (1994) (refusing to adopt blanket rule 
permitting warrantless automobile searches incident to 
motor vehicle arrests); State v. Hempele, 120 N.J. 182, 
215, 576 A.2d 793 (1990) (finding privacy interest in 
curbside garbage); State v. Novembrino, 105 N.J. 95, 
157-58, 519 A.2d 820 (1987) (rejecting "good faith" ex-
ception to exclusionary rule); State v. Hunt, 91 N.J. 338, 
345-48, 450 A.2d 952 (1982) (finding privacy interest in 
phone billing records). 

We make that point in light of the robust criticism 
that Herring has drawn. Indeed,  [***25] many scholars 
and treatise writers fault Herring for unjustifiably water-
ing down Fourth Amendment protections and, in particu-
lar, for failing to consider the non-deterrent rationales 
underlying the exclusionary rule. See, e.g., Albert W. 
Alschuler, Herring v. United States: A Minnow or a 
Shark?, 7 Ohio St. J. Crim. L. 463, 463 (2009); Thomas 
K. Clancy, The Irrelevancy of the Fourth Amendment in 
the Roberts Court, 85 Chi.-Kent L. Rev. 191, 191-92 
(2010); George M. Dery, III, Good Enough for Govern-
ment Work: The Court's Dangerous Decision, In Herring 
v. United States, to Limit the Exclusionary Rule to Only 
the Most Culpable Police Behavior, 20 Geo. Mason U. 
C.R. L.J. 1, 27-28 (2009); Wayne R. LaFave, The Smell 
of Herring: A Critique of the Supreme Court's Latest 
Assault on the Exclusionary Rule, 99 J. Crim. L. & 
Criminology 757, 758, 765-66 (2009); see also Wayne R. 
LaFave, Search and Seizure, § 1.6 at 40-41 (rev. 4th ed. 
Supp. 2010-11). 
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We note as well that the parties are sharply divided 
over whether adopting Herring would violate our deci-
sion in Novembrino,  [*52]  rejecting the "good faith" 
exception of Leon. As might be expected, the State ar-
gues that Herring does not run afoul of Novembrino  
[***26] and defendant asserts the contrary. 

We need not assess whether Herring can be recon-
ciled with our own constitutional standards for, like the 
Appellate Division, we conclude that this case would not 
be governed by Herring, in any event. See Handy, supra, 
412 N.J. Super. at 501-02, 991 A.2d 281. Herring's fo-
cus, and that of Arizona v. Evans, was an attenuated 
clerical error in a database upon which police officials 
reasonably relied. Herring, supra, 555 U.S. at    , 129 S. 
Ct. at 703-04, 172 L. Ed. 2d at 507-08; Evans, supra, 514 
U.S. at 15, 115 S. Ct. at 1193, 131 L. Ed. 2d at 47. In 
both instances, the Court assessed the deterrent effect of 
suppression as minimal. Herring, supra, 555 U.S. at    , 
129 S. Ct. at 702, 172 L. Ed. 2d at 507; Evans, supra, 
514 U.S. at 15, 115 S. Ct. at 1193, 131 L. Ed. 2d at 47. 

 [**187]  Attenuation is not part of the factual calcu-
lus before us. First, the dispatcher was not attenuated 
from the arrest but was literally a co-operative in its ef-
fectuation along with the officer on the scene. Second, as 
far as we know, the database was entirely accurate and 
there is, in fact, an outstanding warrant for a Jermaine O. 
Handy of Los Angeles, California. What occurred here 
was that the  [***27] dispatcher, with a presumably ac-
curate database, simply provided Officer Drogo with 
wrong information when a reasonably prudent person 
would, at least, have advised him of the discrepancies so 
that he could verify the information himself. 

Third, the minimal deterrent effect that the Supreme 
Court in Herring and Arizona v. Evans intuited would 
flow from suppression based on an attenuated "clerical 
error," is wholly unlike what is before us. Instead, sup-
pressing the evidence garnered from this illegal search 
would have important deterrent value, would underscore 
the need for training of officers and dispatchers to focus 
on detail, and would serve to assure that our own consti-
tutional guarantees are given full effect. As the Appellate 
Division pointed out: 
  

    [*53]  The police dispatcher is the cru-
cial link between the officer in the field 
and police headquarters. The officer de-
pends on receiving the correct information 
from the dispatcher, information such as 
whether there is or is not an outstanding 
arrest warrant for the person with whom 
the officer is then face to face. Misinfor-
mation either way has the potential to 
leave the officer either unaware that he or 

she is dealing with a dangerous criminal  
[***28] or arresting the wrong person. 

The need to avoid the former is obvi-
ous and clearly in the best interest of the 
police officer in the field, the need to 
avoid the latter finds its basis in the 
Fourth Amendment's protection of "[t]he 
right of the people to be secure in their 
persons, houses, papers, and effects, 
against unreasonable searches and sei-
zures." See also N.J. Const. art. I, ¶ 7. The 
police officer in the field and the citizen 
on the street both benefit from a police 
dispatch system that is free of unreason-
able conduct by dispatchers who fail to 
ensure that they are providing the avail-
able information about outstanding war-
rants as accurately and completely as pos-
sible. 

[Handy, supra, 412 N.J. Super. at 
502, 991 A.2d 281.] 

 
  

What is critical to our analysis is that neither Her-
ring nor Arizona v. Evans dispensed with the standard of 
"objective reasonableness" that governs the execution of 
a warrant. To the contrary, those decisions took pains to 
reaffirm that standard. Herring, supra, 555 U.S. at    , 
129 S. Ct. at 701, 172 L. Ed. 2d at 505 (officer's conduct 
must be objectively reasonable); Evans, supra 514 U.S. 
at 15-16, 115 S. Ct. at 1194, 131 L. Ed. 2d at 47 (holding 
officer's reliance on database  [***29] objectively rea-
sonable). In ruling as it did, on the effect of an attenuated 
clerical error in Herring and Arizona v. Evans, the Su-
preme Court addressed a niche that is simply not present 
here. Here, the dispatcher's slipshod conduct, which 
clearly would not have been tolerated had the officer 
committed it, was objectively unreasonable and thus 
failed to satisfy the Fourth Amendment or the New Jer-
sey Constitution. 
 
VI.  

The Fourth Amendment is a bulwark against the 
government's unwarranted intrusions into the daily lives 
of our fellow citizens. As interpreted by the dissent, it 
would provide little or no protection to the people it was 
intended to serve. First, the dissent's notion that the "ur-
gency"  [**188]  of the situation facing the dispatcher 
justified her conduct is misguided. Officer Drogo was 
confronted with persons who had ridden their bicycles on 
the sidewalk, not suspected armed robbers, burglars, or 
rapists. If  [*54]  ever there was a case in which the dis-
patcher had the luxury of time and care -- this was it. 
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Second, the dissent's conclusion that a Fourth 
Amendment exclusionary rule analysis is limited to the 
conduct of the arresting officer is wrong. Under that con-
struct, police operatives,  [***30] like the dispatcher 
here, are free to act heedlessly and unreasonably, so long 
as the last man in the chain does not do so. Nothing in 
our jurisprudence supports that view. 

Third, as we have said, the analysis under federal 
and state jurisprudence focuses on the objective reason-
ableness of the police conduct. Here, the dispatcher's 
notion, echoed by the dissent, that a warrant with a 
wrong name and a wrong date of birth, is close enough to 
justify the arrest of a citizen, fails to satisfy that standard. 
To be sure, "room must be allowed for some mistakes by 
police . . .," Illinois v. Rodriguez, 497 U.S. 177, 186, 110 
S. Ct. 2793, 2800, 111 L. Ed. 2d 148, 159-60, (1980). 
But that principle bears with it an important caveat -- that 
the police have behaved reasonably. Ibid. See also State 
v. Green, 318 N.J. Super. 346, 352, 723 A.2d 1012 (App. 
Div. 1999) (holding reasonable but mistaken belief lead-
ing to arrest did not warrant suppression). The police 
dispatcher here was plainly unreasonable in failing to 
take further steps when she recognized that she did not 
have a match on the warrant check. As such, our own 
constitution requires suppression. One need not have 
pristine vision or the benefit of hindsight  [***31] to 
know that that is so. 
 
VII.  

The judgment of the Appellate Division reversing 
the order denying suppression is affirmed. 

CHIEF JUSTICE RABNER and JUSTICES 
LaVECCHIA and ALBIN, and JUDGE STERN (tempo-
rarily assigned) join in JUSTICE LONG's opinion. 
JUSTICE HOENS filed a separate, dissenting opinion in 
which JUSTICE RIVERA-SOTO joins. 
 
DISSENT BY: HOENS 
 
DISSENT 

JUSTICE HOENS, dissenting. 

A lone Special Police Officer, 1 charged with re-
sponsibility for enforcing municipal ordinances, con-
fronted six men, each of whom  [*55]  was violating the 
ordinance that prohibits riding a bicycle on the sidewalk. 
As he approached, intending to issue a summons to each 
of them, he called for backup and, by the time the re-
sponding patrolman arrived, he had managed to detain all 
of the men. 
 

1   The modes and methods of the appointment, 
qualifications, training, powers and authority of 
special law enforcement officers are all governed 

by statute. See N.J.S.A. 40A:14-146.8 to -146.18. 
A discussion of those particulars is neither rele-
vant nor necessary to an analysis of this matter. 

In order to issue the summonses, the officers needed 
basic information about each individual's name and ad-
dress, but none of them had any form of identification. 
After  [***32] asking each of them for their names and 
dates of birth, but lacking anything against which to ver-
ify the accuracy of the information that each provided, 
the patrolman radioed the information to the police dis-
patcher, seeking to learn whether any of the men was the 
subject of an outstanding warrant. 

In searching multiple databases for a response about 
whether there were any active warrants for the six names 
that she had been given, the dispatcher found one that 
appeared, at least initially, to match. The dispatcher im-
mediately alerted the patrolman that there was an active 
outstanding warrant for defendant. The patrolman, acting 
on that information, advised defendant about the warrant 
and placed  [**189]  him under arrest. In response, de-
fendant raised no protest and did not suggest that he was 
not the subject of an outstanding warrant. In the search of 
his person that followed, the officer found narcotics and 
secured him in a patrol car. 

Before the officer and defendant were able to return 
to the police station for processing on the charges, the 
dispatcher contacted the officer to alert him that there 
was a discrepancy between the information supplied by 
defendant and the information on the warrant.  [***33] 
By that time, however, defendant had already been ar-
rested and the illegal drugs he had in his possession had 
already been found. 

There is no dispute about the differences between 
the information defendant had given and the identifying 
information in the  [*56]  warrant that the dispatcher told 
the patrolman was a match. They are comprised of a sin-
gle different letter in the spelling of defendant's first 
name and two different digits in the dates of birth. Al-
though it is true that the person to whom the warrant was 
issued ten years earlier gave a California address, the 
warrant issued out of Trenton, a review of defendant's 
"arrest jacket" included several different birthdates and 
social security numbers that he had given to police in the 
past, and, as the State has pointed out to this Court, he 
has used the alternate spelling of his first name in the 
past. 

The question before this Court is whether the drugs 
found in the search incident to defendant's arrest should 
be suppressed, a question that the majority answers in the 
affirmative. Applying the standard of objective reason-
ableness, see United States v. Ramirez, 523 U.S. 65, 71, 
118 S. Ct. 992, 996, 140 L. Ed. 2d 191, 198 (1998); State 
v. Bruzzese, 94 N.J. 210, 221, 463 A.2d 320 (1983),  
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[***34] cert. denied, 456 U.S. 1030, 104 S. Ct. 1295, 79 
L. Ed. 2d 695 (1984), the majority does not fault the ac-
tion taken by the police officer, but instead rests its 
analysis on the shortcomings of the dispatcher. 

The majority reasons that the dispatcher's conduct 
fell short because, when confronted with the differences 
between the information provided by defendant and that 
in the warrant, the dispatcher could have asked the offi-
cer to make further inquiry of defendant or could have 
reported that there were no matching warrants. Because 
the dispatcher failed to make either of those choices, the 
majority concludes that the decision to alert the officer 
about an outstanding warrant was "plainly unreason-
able." Ante at     (slip. op. at 10). 

There are at least three problems with that reason-
ing. First, although the suggestion that the dispatcher 
could have asked for more clarification seems reasonable 
enough, it ignores the urgency of the situation faced by 
the dispatcher trying to run down information on six 
separate individuals then confronting the officers on the 
street. 

 [*57]  Second, the suggestion that the dispatcher 
reasonably could have told the officer that there were no 
warrants overlooks the  [***35] reality that many people, 
including defendant, provide different spellings of their 
names or different birthdates when approached by police. 
Defendant himself, according to the record, had previ-
ously provided varying names and other identifying in-
formation when arrested prior to the events now before 
this Court. The majority suggests that it would have been 
reasonable for the dispatcher to simply advise the officer 
on the scene that there was no match. Authorizing that 
response, however, is untenable, for it would mean that 
only a perfect match would qualify as worthy of com-
ment, in spite of the reality that an individual might be 
providing  [**190]  misinformation intentionally. That 
approach serves no purpose but to vastly, and needlessly, 
increase the risk to the safety of the officer on the scene. 

Third, the majority's approach leaves no room for 
the possibility of an innocent mistake, notwithstanding 
precedents holding otherwise from the United States 
Supreme Court, see Illinois v. Rodriguez, 497 U.S. 177, 
186, 110 S. Ct. 2793, 2800, 111 L. Ed. 2d 148, 159-60 
(1990) (holding that "room must be allowed for some 
mistakes" by police, such that, if they are reasonable, 
police may act on facts  [***36] "leading sensibly to 
their conclusions of probability"), and from this Court, 
see Bruzzese, supra, 94 N.J. at 218, 463 A.2d 320 (ex-
plaining that focus must be on overall reasonableness of 
police conduct). Likewise, the majority overlooks the 
numerous precedents in which good faith police mistakes 
were not fatal to a valid arrest. See, e.g., State v. Dilo-
reto, 180 N.J. 264, 280, 850 A.2d 1226 (2004) (conclud-

ing that officer's reliance on erroneous National Crime 
Information Center was permissible within community 
caretaking rationale); State v. Pitcher, 379 N.J. Super. 
308, 320, 878 A.2d 8 (App. Div. 2005) (concluding that 
officer's reliance on motor vehicle data base was reason-
able although data was in error), certif. denied, 186 N.J. 
242, 892 A.2d 1288 (2006); State v. Green, 318 N.J. Su-
per. 346, 352, 723 A.2d 1012 (App. Div. 1999) (conclud-
ing that because arrest of defendant based on valid war-
rant  [*58]  that named another individual was valid, 
evidence found during arrest would not be suppressed). 

More troubling is the majority's extension of the 
Fourth Amendment remedy of exclusion, which would 
appropriately apply had the police officer himself acted 
unreasonably, to the dispatcher's conduct. Alternately 
criticizing and distinguishing as irrelevant the analytical  
[***37] approach adopted by the United States Supreme 
Court when it considered similar factual circumstances, 
see Herring v. United States, 555 U.S. 135,    , 129 S. Ct. 
695, 702, 172 L. Ed. 2d 496, 507 (2009), the majority 
concludes that suppression of the drugs found on defen-
dant's person is necessary "to assure that our own consti-
tutional guarantees are given full effect." Ante at     (slip 
op. at 18). 

There is no doubt that police dispatchers serve an 
important role in law enforcement and that police offi-
cers must be able to rely on the information that dis-
patchers provide when carrying out their functions. But 
the majority's decision gives the narrowest possible read-
ing to the relevant guidance from the United States Su-
preme Court, see Herring, supra, 555 U.S. at    , 129 S. 
Ct. at 701-02, 172 L. Ed. 2d at 505-06; Arizona v. Evans, 
514 U.S. 1, 15, 115 S. Ct. 1185, 1193, 131 L. Ed. 2d 34, 
47 (1995), overlooking in the process that it is unlikely 
that applying the exclusionary rule will have its intended 
effect. 

This is so for three reasons. First, the majority's 
analysis imputes to the officer the mistaken decision 
made by the dispatcher and imposes a remedy, designed 
to deter police misconduct,  [***38] in spite of the fact 
that the officer, as all concede, did nothing unreasonable. 
Second, there is nothing in this record that suggests that 
the dispatcher's advice to the officer that there was a 
matching warrant was part of a larger plan or a regular 
effort to trample on the constitutional rights of defendant 
or anyone else and that corrective measures must there-
fore be imposed on all dispatchers by this Court. Third, 
there is little reason to believe that using the exclusionary 
rule in circumstances that amount to little more than a 
momentary and minor misreading will, as the  [*59]  
majority hopes, result in more training or better attention 
to detail. See ante at     (slip op. at 18). On the contrary, 
the more likely outcome will be  [**191]  that dispatch-
ers will hesitate or will waste precious time double-
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checking minor discrepancies while increasing the risks 
faced by our law enforcement officers in the field who 
are awaiting information. 

As our United States Supreme Court has held, "[t]he 
Constitution does not guarantee that only the guilty will 
be arrested," nor does it require the police to "perform an 
error-free investigation." Baker v. McCollan, 443 U.S. 
137, 145-46, 99 S. Ct. 2689, 2695, 61 L. Ed. 2d 433, 
442-43 (1979).  [***39] Rather, it demands that the ar-
resting officer exercise "'due diligence in making sure 
that the person arrested and detained is actually the per-
son sought under the warrant and not merely someone of 
the same or a similar name.'" Id. at 146, 99 S. Ct. at 
2695, 61 L. Ed. 2d at 443 (quoting McCollan v. Tate, 
575 F.2d 509, 513 (5th Cir. 1978) (citing Restatement 
(Second) of Torts § 125, comment d (1965))). See also 
Hill v. California, 401 U.S. 797, 802, 91 S. Ct. 1106, 
1110, 28 L. Ed. 2d 484, 489 (1971) (holding that person 
mistakenly arrested by police who had probable cause to 
arrest another was validly arrested). That it might have 
been more reasonable for the dispatcher to make a differ-
ent choice does not support the majority's conclusory 
pronouncement that "[t]here was nothing reasonable 
about [the dispatcher's] conduct[.]" Ante at     (slip op. at 
10). 

The exclusionary rule is a powerful and important 
tool designed to deter police misconduct. It is a remedy 
best reserved for circumstances in which there has been 
police misconduct or for behaviors, or patterns of behav-
ior, that bespeak a deliberate, routine, or systemic viola-
tion of constitutional rights rather than, as here, a mis-
taken  [***40] decision with which this Court, with the 
benefit of the pristine vision that hindsight provides, dis-
agrees. 

Notwithstanding the majority's argument to the con-
trary, see ante at     (slip op. at 20-21), the lens they use 
is precisely the pristine one illuminated by hindsight. To 
the majority, these are just a bunch of young fellows on 

their bicycles who posed no  [*60]  threat at all to the 
officers confronting them and a situation that provided 
the dispatcher with "the luxury of time and care." Id. at     
(slip op. at 20). 

The unfortunate reality that our law enforcement of-
ficers face is far different, as our case law makes plain. 
The use of bicycles to procure and transport illegal nar-
cotics, for example, is commonplace. See State v. Ci-
tarella, 154 N.J. 272, 276, 712 A.2d 1096 (1998) (noting 
expert testimony that "it is common practice for drug 
purchasers to drive to Fort Lee, park their cars, and travel 
to New York on foot or bicycle to buy drugs"); State v. 
Kazanes, 318 N.J. Super. 421, 423, 724 A.2d 285 (App. 
Div. 1999) (noting that drug transaction was conducted 
between individuals on bicycles); State v. Hughes, 296 
N.J. Super. 291, 293, 686 A.2d 1208 (App. Div.) (noting 
expert testimony that "people either walking or bicycling 
between  [***41] Camden and Gloucester City were 
usually carrying illegal drugs"), certif. denied, 149 N.J. 
410, 694 A.2d 195(1997). 

More to the point for purposes of this appeal, this 
Court is well aware that bicycles can be and have been 
used to facilitate the commission of serious crimes, in-
cluding carjacking, State v. Harris, 181 N.J. 391, 424-25, 
859 A.2d 364 (2004), and murder, State v. Johnson, 120 
N.J. 263, 273, 576 A.2d 834 (1990). To suggest that the 
officer who was confronted with these six men should 
have known that they were not "armed robbers, burglars, 
or rapists" and that there was no urgency requiring a 
prompt response from the dispatcher, ante at     (slip op. 
at 20), is to substitute  [**192]  the view as it now ap-
pears from the safe confines of an appellate chambers for 
the one faced every minute of every day by the officers 
on the streets. 

For all of these reasons, I respectfully dissent. 

JUSTICE RIVERA-SOTO joins in this opinion. 
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PER CURIAM 
 
 Following a trial de novo in the Law Division, defendant 

Elliott Malone appeals from his conviction on a charge of 

improper use of a cell phone while driving, N.J.S.A. 39:4-97.3.  

Although the Law Division judge found that defendant's cell 

134

127



A-6176-09T4 2 

phone was equipped with a hands-free device, she also found that 

defendant was "pressing buttons" on the cell phone, thereby 

violating the statute.  We disagree with the judge's conclusion 

that such conduct necessarily constitutes a violation of 

N.J.S.A. 39:4-97.3, and therefore reverse defendant's 

conviction. 

I. 

 On April 7, 2010, Lieutenant Daniel Siegel of the Tenafly 

Police Department was on duty driving southbound on a county 

road when he observed defendant driving in the opposite 

direction.  From a distance of eight feet, Lieutenant Siegel was 

able to observe defendant holding a cell phone in his hand, and 

"pushing buttons."  Believing such conduct to be a violation of 

the statute, Siegel effected a motor vehicle stop.  There was 

not "any question in [his] mind" that defendant "had a cell 

phone and . . . was using it."   

 On cross-examination, Siegel was asked whether, when he saw 

defendant "pressing buttons," he "assumed that [defendant] was 

dialing," to which he answered "[n]ot necessarily."  Defendant 

could have been "doing anything else" on the cell phone, such as 

"sending a text."  When asked whether defendant was using "a 

hands-free device . . . on [his] ear," Siegel answered, "I have 

no idea."   
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 Defendant testified, asserting that at the time in 

question, he "was not using the phone for sending text messages, 

receiving text messages, [or] activating any function of the 

phone."  He offered his cell phone records in evidence, which 

the judge declined to accept because the cell phone record had 

not been authenticated, as required by N.J.R.E. 901.  Defendant 

also contended that even if he had been "pressing buttons," as 

Lieutenant Siegel testified, this would not be a violation of 

the statute, because the statute permits a driver to hold the 

phone in one hand to activate, deactivate or initiate a function 

of the telephone.   

 The municipal court judge denied defendant's motion to 

dismiss.  The judge accepted as credible the Lieutenant's 

testimony that he saw defendant holding the cell phone in his 

hand and "pushing buttons."  In rejecting defendant's claim that 

his cell phone was equipped with a hands-free device, the judge 

observed that "if that had been the case, [defendant] would have 

been pushing it in the Lieutenant's face and showing it to him."  

Having rejected defendant's contention that his cell phone was 

equipped with a hands-free device, the municipal court  judge  

found  defendant  guilty  of  violating  N.J.S.A. 39:4-97.3.  

The judge imposed a $106 fine and $33 in court costs.   
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 In the de novo trial in the Law Division, the judge 

assessed the record made in the municipal court, but reached a 

different conclusion on the question of whether defendant had 

been using a hands-free device, concluding that he had.  

However, the judge concluded that a hands-free device "is for 

listening."  The judge observed that the statute prohibits a 

driver from holding a cell phone while driving, but does permit 

the driver to use one hand "to activate, deactivate, or initiate 

a function of the telephone."  The judge noted that "[i]t should 

not take the pressing of buttons to activate a cell phone."  She 

concluded that none of the exceptions contained in the statute 

was applicable because activating or deactivating the phone 

"would take [only] one touch of a button," rather than pressing 

multiple buttons.   

 The judge also reasoned that "it's counter-intuitive to the 

statute to believe that someone dialing a phone would be driving 

safely, because they'd have to be concentrating on either 

looking at . . . the numbers or pressing the right numbers."  

Based on this interpretation of the statute, the judge concluded 

that defendant was guilty of holding his cell phone while 

driving, observing that the State was only required to show that 

defendant was "'using' a wireless telephone and that he was on a 
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public road or highway," and the State proved those elements 

beyond a reasonable doubt.     

 On appeal, defendant argues:  1) the exclusion of his cell 

phone records was error; 2) the State's failure to provide him 

with a copy of Lieutenant Siegel's handwritten notes prior to 

trial in the municipal court entitled him to the dismissal of 

the charge; 3) N.J.S.A. 39:4-97.3 is unconstitutionally vague; 

4) the judge's analysis of the statute was incorrect; and 5) 

because the State failed to prove all elements of the offense 

beyond a reasonable doubt, his conviction must be reversed. 

II. 
 

 We begin our analysis with point four, in which defendant 

maintains that his conviction must be reversed because the Law 

Division judge's analysis of the statute was incorrect.  In 

particular, defendant maintains that even if, as the judge 

found, he was pressing buttons on his cell phone to initiate a 

call, such conduct is permitted by the statute.   

A "'trial court's interpretation of the law and the legal 

consequences that flow from established facts are not entitled 

to any special deference' on appeal."  State v. Ugrovics, 410 

N.J. Super. 482, 487 (App. Div. 2009) (quoting Manalapan Realty, 

L.P. v. Twp. Comm. of Manalapan, 140 N.J. 366, 378, (1995)), 

certif. denied, 202 N.J. 346 (2010). The "scope of review is de 
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novo, without affording [the trial court's] judgment any special 

deference."  Id. at 487-88.   

 When construing a statute, our primary goal is to determine 

the legislative intent.  State v. Ciancaglini, 204 N.J. 597, 

605-06 (2011).  "'If the plain language leads to a clear and 

unambiguous result, then our interpretive process is over.'"  

State v. Gandhi, 201 N.J. 161, 177 (2010) (quoting Richardson v. 

Bd. of Trs., Police & Firemen's Ret. Sys., 192 N.J. 189, 195 

(2007)).  We ascribe to statutory words their ordinary meaning 

and significance.  N.J.S.A. 1:1-1 (stating that in construing 

both civil and criminal statutes, "words and phrases shall be 

read and construed with their context, and shall, unless 

inconsistent with the manifest intent of the [L]egislature or 

unless another or different meaning is expressly indicated, be 

given their generally accepted meaning, according to the 

approved usage of the language").  Moreover, "no word should be 

rendered inoperative or superfluous."  Macysyn v. Hensler, 329 

N.J. Super. 476, 485 (2000).   

 In relevant part, the statute prohibiting the use of a cell 

phone1 while operating a moving motor vehicle provides that: 

The use of a wireless telephone or 
electronic communication device by an 

                     
1 Although the statute uses the phrase "wireless telephone," we 
shall use the more well-accepted term "cell phone." 
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operator of a moving motor vehicle on a 
public road or highway shall be unlawful 
except when the telephone is a hands-free 
wireless telephone or the electronic 
communication device is used hands-free     
. . . . 
 
[N.J.S.A. 39:4-97.3(a) (emphasis added).] 
 

The statute defines "use" to "include, but not be limited to, 

talking or listening to another person on the telephone, text 

messaging, or sending an electronic message via the wireless 

telephone or electronic communication device."  Ibid.  "Hands-

free wireless telephone" is defined as:  

a mobile telephone that has an internal 
feature or function, or that is equipped 
with an attachment or addition, whether or 
not permanently part of such mobile 
telephone, by which a user engages in a 
conversation without the use of either hand; 
provided, however, this definition shall not 
preclude the use of either hand to activate, 
deactivate, or initiate a function of the 
telephone.  
 
[Ibid. (emphasis added).] 
 

 Thus, the statute prohibits a motorist from talking or 

listening to another person on the telephone, text messaging or 

sending an electronic message, unless the motorist uses a hands-

free device to accomplish those functions.2  The driver may, 

                     
2 The statute also provides an emergency exception that permits a 
driver to hold a cell phone in one hand to make a call whenever 
the motorist  believes his life or safety, of that of another, 
is in danger; or the motorist is using the phone to report "to 

      (continued) 
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however, hold the telephone in one hand for the period of time 

necessary to "activate, deactivate or initiate a function of the 

telephone."  Ibid.   

Defendant argues both that the statute permits the "use" of 

the wireless telephone when a hands-free device is worn, and 

that the use of the wireless telephone is not limited to 

"listening."  Defendant contends that a motorist is permitted to 

use the wireless telephone by holding it in one hand to 

"activate, deactivate, or initiate a function of the telephone," 

N.J.S.A. 39:4-97.3(a), and that this activity may lawfully 

entail pressing buttons on the telephone.  He further argues 

that pressing buttons to activate or initiate a function of the 

cell phone does not necessarily mean that a driver is dialing a 

number on the cell phone, but even if he is, dialing is 

implicitly permitted to "activate, deactivate, or initiate a 

function of the telephone."    

 In contrast, the State urges us to conclude that the 

statute prohibits a motorist from holding a cell phone in his or 

her hand while driving, unless one of the exceptions contained 

                                                                 
(continued) 
appropriate authorities" a "fire, a traffic accident, a serious 
road hazard or  medical  or  hazardous  materials  emergency,  
or  to  report the operator  of  another  motor  vehicle"  who  
is  driving  in  an  "unsafe  manner"  or  appears  to  be 
intoxicated.  N.J.S.A. 39:4-97.3(b)(1), (2). 
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in N.J.S.A. 39:4-97.3(b)(1) or (2) applies.  The State also 

argues that pushing buttons, which it equates with dialing, is 

not "activating, deactivating or initiating a function" of the 

phone.  Notably, the State observes that the "Legislature has 

chosen not to include a definition of what constitutes 

'activating, deactivating, or initiating a function' of a cell 

phone.  The statute neither expressly permits nor prohibits 

dialing."  Neither has the Legislature explained whether 

"activating, deactivating, or initiating a function of a cell 

phone may allow for pressing more than one button."    

 The  first  issue  we  must  address  is  whether  N.J.S.A. 

39:4-97.3(a) limits the "use" of a wireless telephone fitted 

with a hands-free device to "listening." The statute bans 

the "use of a wireless telephone . . . by a [motorist] . . . 

except when the telephone is a hands-free wireless telephone or 

the electronic communication device is used hands-free[.]"  

N.J.S.A. 39:4-97.3(a).  "Use" includes "talking or listening to 

another person on the telephone, text messaging, or sending an 

electronic message[.]"  N.J.S.A. 39:4-97.3.  Thus, the plain 

language of the statute permits motorists to use a wireless 

telephone for talking, listening, text messaging, or sending an 

electronic message, provided that the phone is used with a 

hands-free device, and the motorist is not holding the telephone 
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in his or her hand. The statute does not limit the use of the 

cell phone fitted with a hands-free device to only "listening."  

Therefore, the Law Division's conclusion to that effect was 

error. 

The second issue of interpretation raised by this appeal is 

whether N.J.S.A. 39:4-97.3(a) permits a motorist to briefly hold 

the cell phone in one hand when using the wireless telephone 

"hands-free."  The definition of "hands-free wireless telephone" 

is "a mobile telephone that has an internal feature or function, 

or that is equipped with an attachment or addition, whether or 

not permanently part of such mobile telephone, by which a user 

engages in a conversation without the use of either hand[.]"  

N.J.S.A. 39:4-97.3.  Although the statute defines a "hands-free 

wireless telephone" as a device that either functions in a 

hands-free manner, or becomes hands-free when equipped with "an 

attachment or addition," the definition of "hands-free wireless 

telephone" specifies that "this definition shall not preclude 

the use of either hand to activate, deactivate, or initiate a 

function of the telephone."  N.J.S.A. 39:4-97.3(b).   

Thus, the plain language of the statute permits motorists 

to hold the cell phone in one hand for the limited purpose of 

activating, deactivating, or initiating a function of the 

telephone.  The State urges us to conclude that the statute 
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prohibits a motorist from holding a cell phone in his or her 

hand while driving; however, such an interpretation would 

conflict with the provision of the statute that allows the "use 

of either hand" to perform specified functions when using a 

hands-free wireless telephone.  Reading the entire definition as 

a whole, a motorist could use one hand to "activate, deactivate, 

or initiate a function of the telephone," but once engaged in 

the conversation, the use of the telephone must be "without the 

use of either hand."  N.J.S.A. 39:4-97.3(b).  Thus, we reject 

the State's contention that a motorist is not permitted to hold 

a wireless telephone at any time while driving, as the statute 

permits a motorist to use one hand to "activate, deactivate, or 

initiate a function of the telephone."  Ibid.   

The next issue we must address is whether the provision 

that allows motorists to use "either hand to activate, 

deactivate, or initiate a function of the telephone," N.J.S.A. 

39:4-97.3, permits motorists to dial.  While hands-free wireless 

telephones and accessories allow motorists to engage in the 

conversation "hands-free," some cell phones require the pushing 

of a button or buttons, or an icon, to connect or disconnect the 

hands-free device.  Nonetheless, once the wireless telephone is 

connected to the hands-free device, a motorist cannot engage in 

a conversation unless he or she "activate[s], deactivate[s], or 
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initiate[s] a function of the telephone."  Defendant argues that 

the statute allows a motorist to dial the phone when activating, 

deactivating, or initiating a function of the phone, because 

otherwise, "[o]ne could stare at a phone for hours, but such 

would not lead to . . . the simple function of a call being 

made."     

As the State notes, the Legislature did not define the 

terms "activate, deactivate, or initiate a function," nor did 

the Legislature expressly permit or prohibit dialing.  The 

statute is also silent on whether a motorist is permitted to 

press a button or buttons to "activate, deactivate, or initiate 

a function."  The State argues the statute was a "preventative 

measure to discourage motorists from engaging in highly 

distractive behaviors while they were driving."  To support its 

argument,  the  State  relies  on  the  press  release  from 

then-Governor McGreevey, in which he observed that the new law 

"[r]equiring drivers to keep both hands on the wheel will save 

lives," and the purpose was to "minimize distractions while 

driving, making our roads safe."3  While it is clear that the 

statute was designed to minimize distractions while driving, the 

plain language does not require drivers to keep both hands on 

                     
3 Office of the Governor, News Release, "Governor Signs Law 
Banning Hand-Held Cell Phones While Driving."  (January 20, 
2004).   
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the wheel at all times, but instead requires motorists who are 

using a hands-free telephone while talking on the phone to do so 

"without the use of either hand."  N.J.S.A. 39:4-97.3.   

The legislative history is meager, with only short 

statements supporting the enactment of the Legislation.4  The 

sponsor's statement indicates that:  

Under this bill, the use of cellular 
telephones equipped for hands-free operation 

                     
4 Seven other states and the District of Columbia have enacted 
statutes  that  impose  limits  on  the  holding  of  a  cell 
phone while driving.  See Cal. Veh. Code § 23123 (2011); Conn. 
Gen. Stat. § 14-296aa (2011); Del. Code Ann. tit. 21, § 4176c 
(2011); D.C. Code § 50-1731.04; Md. Code Ann., Transp. § 21-
1124.2 (2011); N.J.S.A. 39:4-97.3; N.Y. Veh. & Traf. Law, § 
1225c (McKinney 2011); Or. Rev. Stat. §811.507 (2011); Wash. 
Rev. Code § 46.61.667 (2010).  Although the statutes in 
Connecticut, Oregon and New York contain the "active, deactivate 
or initiate a function of the telephone" language, none have had 
an opportunity to interpret its meaning.  Conn. Gen. Stat. § 41-
296aa(a)(5); Or. Rev. Stat. § 811.507 (1)(b)(3)(h); N.Y. Veh. & 
Traf. Law, § 1225c(1)(e).  The language in the other four states 
and the District of Columbia is varied.  For instance, in 
California, a driver can use a cell phone for "hands-free 
listening and talking," Cal. Veh. Code § 32123(a); in Delaware a 
driver is permitted to "engage[] in a call without the use of 
either hand or both hands" with the use of a hands-free device, 
Del. Code Ann. tit. 21, § 4176c(b)(4); in the District of 
Columbia drivers can use a cell phone with a hands-free 
accessory to "initiate[] or terminate[] a telephone call, or 
turn[] the telephone on or off," D.C. Code § 50-1731.04(b)(3) 
(2011); in Washington, a driver is guilty of violating the 
statute if he or she holds the cell phone to his or her ear, but 
can use "a wireless communications device with a speaker phone, 
headset, or earpiece," Wash. Rev. Code § 46.61.667(4); and in 
Maryland, a driver can use his or her hands "to initiate or 
terminate a wireless telephone call or to turn on or off the 
hand held telephone," Md. Code. Ann., Transp. §421-1124.2(c)(2).   
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would be permissible in moving vehicles 
during and beyond a three-month transition 
period phasing out hand-held cell phones.  
Hands-free designs or attachments should 
reduce the distractions associated with 
dialing, holding, reaching for or picking up 
a dropped handset.   
 
[Sponsor's Statement to Senate No. 1283 
(March 7, 2002) (emphasis added).]   
 

It is clear from the sponsor's statement that the Legislature 

recognized that the use of a hands-free wireless telephone would 

"reduce" the distractions associated with dialing, not eliminate 

the distractions associated with dialing.  Thus, the Legislature 

intended motorists to be able to "activate" the phone through 

the use of dialing.  The Law Division judge's interpretation of 

the statute that "activating or deactivating does not include 

dialing" is incorrect.   

 The last issue is whether the activation of a wireless 

telephone with a hands-free device requires the "pressing of 

buttons."  The Law Division judge found that the activation of a 

wireless telephone "should not take the pressing of buttons." 

Generally, there are three methods for dialing when using a 

wireless telephone: (1) the standard method of dialing where the 

user presses each digit and then presses the call or send 

button; (2) speed dialing where the user finds the name of the 

contact in the telephone address book, selects the contact, and 

then presses the call or send button on the phone; and (3) voice 
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dialing where the user presses a button to activate the voice 

dialing prompt, and then speaks the name of the contact and the 

telephone automatically dials that contact.   

Even with voice dialing, the most advanced of these three 

options, a user may still need to press a button on the wireless 

telephone to activate that feature, or in the alternative, press 

a button on the wireless earpiece or on the car's audio system.  

The other two methods of dialing require the user to press more 

than one button on the telephone, earpiece or car audio system 

to dial.  Thus, it may be necessary for a motorist to press more 

than one button when dialing on the wireless telephone.  There 

are many ways by which a motorist would "activate" the wireless 

telephone, and the statute does not limit the methods used by a 

motorist.  As such, the Law Division judge's conclusion that 

"merely activating or deactivating the phone . . . would take 

one touch of the button" is incorrect.   

Even if we were to agree with the judge's conclusion that 

"activating or deactivating the phone . . . would take one touch 

of the button[,]" we cannot ignore the portion of the statute 

that authorizes a driver to use one hand to "initiate a function 

of the telephone."  That phrase should be given meaning so that 

"no word [is] rendered inoperative or superfluous." Macysyn, 

supra, 329 N.J. Super. at 485.  "[I]nitiat[ing] a function of 
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the telephone" could involve pressing buttons to find a contact 

in the address book, to activate the voice dial function, to 

dial the numbers to place a phone call or to receive an incoming 

call.  Therefore, although activating the telephone (turning it 

on), or deactivating the telephone (turning it off), may require 

the touch of only one button, "initiat[ing] a function of the 

telephone" could require the pressing of multiple buttons. 

We  therefore  conclude,  as  defendant  argues  in  point 

four, that the Law Division incorrectly interpreted N.J.S.A. 

39:4-97.3.  In particular, contrary to the judge's findings:  

(1) the statute does not limit the use of a hands-free telephone 

to listening because a motorist using a hands-free wireless 

telephone is also permitted to hold the wireless telephone in 

one hand while activating, deactivating or initiating a function 

of the telephone; (2) initiating a function of the hands-free 

wireless telephone includes dialing; and (3) it may be necessary 

to press more than one button to "activate, deactivate, or 

initiate a function of the telephone." 

In sum, other than in an emergency, a motorist may only 

engage in a conversation on a cell phone if the telephone is 

equipped with a hands-free device; the motorist may not hold the 

telephone in one hand while talking to, or listening to, the 

person on the other end of the phone.  A motorist is also 
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prohibited from holding the telephone to send a text message or 

electronic mail.  The only circumstance in which a motorist is 

permitted to hold a wireless cell phone in one hand, with the 

other hand on the steering wheel, is when the motorist is 

activating, deactivating or initiating a function of the 

telephone, which includes answering the phone, ending the phone 

call or dialing a  phone number.   

III. 

 We turn to point five, in which defendant argues that          

the State did not meet its burden of proving him guilty beyond a 

reasonable doubt.  As we have noted, the Law Division judge 

found that defendant's phone had a hands-free device, and 

defendant was pressing buttons on his wireless telephone while 

driving on a public highway.  The State did not prove that such 

conduct constituted the use of his phone for any unlawful 

purpose under the statute in light of the fact that the statute  

permits a driver to hold his phone in one hand to "activate, 

deactivate or initiate a function" of his wireless telephone; 

and the State failed to prove that by pressing buttons, or 

pressing icons, defendant was using the phone for any other 

purpose.   

 We recognize that the pressing of buttons with one hand to 

send a text message is prohibited by the statute, as it 
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constitutes neither the activating, or deactivating of the 

phone, or the initiating of a function of the phone.  The State 

did not, however, prove such an improper use.  Where the same 

conduct -- pressing of buttons -- constitutes both lawful and 

unlawful activity, a defendant must be found not guilty.  See 

Ciancaglini, supra, 204 N.J. at 611 (recognizing the "well-

established principle that penal statutes must be strictly 

construed").  Thus, because the State did not prove that the 

"pressing of buttons" in this instance constituted a violation 

of N.J.S.A. 39:4-97.3, defendant's conviction must be reversed. 

 In light of that conclusion, we need not reach the claims 

defendant advances in points one, two and three. 

 Reversed for the entry of a judgment of acquittal. 
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MINIMAN, J.A.D. 

Defendant John Green appeals from a July 7, 2009, 
judgment after de novo review by the Law Division find-
ing him guilty of speeding in violation of N.J.S.A. 39:4-
98, 1 for which he was fined $ 173 and assessed $ 33 in 
court costs. Because the judge did not order the State to 
provide defendant the discovery to which he was enti-
tled, we now reverse and remand. 
 

1   In actuality, the statute that prohibits speeding 
is N.J.S.A. 39:4-99. 

On September 8, 2008, at 6:25 a.m. on Route 18 in 
East Brunswick, Officer Christopher Soke was on patrol 
conducting laser surveillance with a Stalker Lidar device. 
He observed defendant's vehicle traveling at a high rate 
of speed in the left lane. He targeted the vehicle with the 
Lidar  [***2] device for three to five seconds. The device 
made an audible tone indicating excessive speed and 
displayed a speed of sixty-three miles per hour. The offi-
cer was stationed where he had a clear and unobstructed 
view of the roadway for one thousand feet. He pursued 
and stopped defendant and issued a summons for speed-
ing, doing sixty-three in a forty-five mile-per-hour zone. 

 [*194]  On October 23, 2008, defendant sought dis-
covery in the case. First, he went to the municipal prose-
cutor to submit his request for discovery and was in-
structed to go to the Police Department to make this re-
quest. Second, he handed a written request for discovery 
to a person in the Police Department, but the person was 
unsure of how to proceed. Third, he submitted his written 
request for discovery on October 27, 2008, to the mu-
nicipal prosecutor, seeking the following items: 
  

   1. Copies of both sides of the arresting 
officer's ticket. 

2. Copies of any notes taken in re-
gards to this traffic stop. 

3. A description of the speed measur-
ing device, make and model. 

4. The complete history of the offi-
cer[']s training on the radar device, where 
he was trained and by whom. 
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5. Training manuals from the manu-
facture[r] of the speed measuring  [***3] 
device unit include[ing] operating manu-
als. 

6. Training manuals for the [S]tate of 
New Jersey and operating procedure for 
the speed measuring device. 

7. Officer[']s log book showing what 
tickets [were] issued that day by him on 
Sept 8, 2008. 

8. Witness List. 

9. List and description of any disci-
plin[e] taken against this officer in the last 
year. 

10. Repair history of the speed meas-
uring device for the last 12 months. 

 
  
 [**175]  Defendant added another request on October 
27, 2008: 

   11. Any engineering and speed study 
used to set the speed limit. 

 
  

There was some subsequent communication from 
the municipal prosecutor's office to defendant, and then 
the police officer apparently sought guidance from the 
municipal court judge. The upshot of this was judicial 
consideration, ex parte, of the request for discovery and 
an undated order inscribed on the written discovery re-
quest denying requests numbers five, six, seven, nine, 
ten, and eleven. Request number four was limited to the 
laser card, 2 and request number two was required only if 
the requested  [*195]  notes were in existence. The judge 
required that the items be turned over within thirty days. 
 

2   A laser card is a wallet-size card that indicates 
that the holder of  [***4] the card has been 
trained in the use of the Stalker Lidar device. 

Defendant filed a motion for reconsideration, which 
was heard on November 10, 2008. As the Middlesex 
County prosecutor observed on appeal, "[t]here is some 
indication that the municipal-justice system did not oper-
ate altogether smoothly, and by the time defendant first 
appeared in court on November 10, 2008, he had not 
received everything to which he was entitled, let alone 
everything that he wanted." 

On November 10, 2008, the date set for trial, the 
judge ruled that defendant could get the information 
sought in request number eleven from the State Depart-
ment of Transportation (DOT) because Route 18 was a 

state highway and the information could be obtained 
with a request under the Open Public Records Act 
(OPRA), N.J.S.A. 47:1A-1 to -13 . Thus, the judge re-
lieved the prosecutor of the burden of producing this 
information where he was not going to use it in his case 
in chief, as he represented. The judge found that request 
number four would be satisfied by production of the laser 
card. The judge denied reconsideration of requests num-
bers five, six, and seven. As to request number nine, the 
judge determined that defendant  [***5] had to request 
this information from the County Prosecutor under 
OPRA. Last, she denied request number ten. She pro-
vided no explanation for these rulings. 

The trial was then adjourned, giving defendant an 
opportunity to receive the ordered discovery. However, 
on November 13, 2008, defendant wrote to the judge 
urging that the discovery procedures being used were 
improper. On December 22, 2008, defendant sought an 
adjournment of the trial because he still did not have the 
speed survey from the DOT. He then withdrew this ap-
plication because he subsequently received that survey. 

On January 7, 2009, the matter was reached for trial 
before another judge. At that time, defendant represented 
to the trial judge that he had not yet received both sides 
of the ticket and the description of the speed measuring 
device, including make and  [*196]  model. However, he 
had received the speed survey from the DOT. The mu-
nicipal prosecutor advised the judge that he had the miss-
ing discovery with him, except for the model number of 
the Stalker Lidar device. 

The defendant then moved to dismiss for failure to 
provide discovery, but the prosecutor argued that there 
was only one model of the Stalker Lidar and, thus, fail-
ure  [***6] to provide the information was not prejudi-
cial. He pointed out that the information defendant 
sought in this regard was on the ticket he had been is-
sued, even though he did not understand it. The judge 
concluded that dismissal was inappropriate as a result. 
He offered to proceed to trial or [**176]  adjourn the 
matter to permit defendant to obtain further information 
about the Stalker Lidar device. Defendant chose to go to 
trial. 

Soke testified to the facts surrounding the issuance 
of the ticket to defendant. He then went on to testify that 
when the Lidar device is not directed at a vehicle, it 
emits a clicking noise indicating that it is operating. 
When it is so directed, it emits a higher and higher 
pitched tone depending on the rate of speed. On Septem-
ber 8, 2008, the tone that was emitted was higher than it 
should be for a car going forty-five miles per hour, tell-
ing him the vehicle was speeding. The device then 
posted a speed of sixty-three miles per hour. According 
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to Soke, the posted speed limit on that section of road-
way was forty-five miles per hour. 

Soke calibrated the Lidar device before using it on 
September 8, 2008. When he first turned it on, it did a 
self-test and displayed eights  [***7] across the LED 
screen. The device then displayed the word "pass" and 
gave an audible tone. Soke then "put the instrument in 
test mode" and did a series of vertical and horizontal 
tests at a known fixed object at the town's Public Works 
Department. The Lidar device passed those tests, and 
Soke then calibrated the device for two known distances 
of 100 and 150 feet. Those tests assured Soke that the 
device was measuring distance correctly. 

 [*197]  At that point, the State marked three docu-
ments, a March 2007 certificate of accuracy for the Lidar 
gun, a laminated radar operator card, and a memorandum 
regarding Lidar field measurements. Soke testified that 
the certificate was provided by the manufacturer with the 
device. Soke wrote the serial number from the certificate 
on the September 8, 2008, summons. The second docu-
ment was Soke's Lidar operator card attesting to his 
training, as certified by the manufacturer. The third 
document was from the town engineer, who certified the 
accuracy of the distance baselines for calibrating the de-
vice. All three documents were moved into evidence. 

During cross-examination, the judge would not per-
mit defendant to impeach Soke's testimony regarding the 
engineering  [***8] study or the speed survey supplied to 
him by the DOT as true and exact copies of its records. 
He ruled that defendant would have to bring in the author 
because the documents were inadmissible hearsay. 

When defendant testified, he offered himself as an 
expert in electronics, but the judge refused to allow him 
to so testify because he had not supplied an expert report 
to the State, although the State apparently did not request 
any discovery from defendant. The judge also excluded 
any expert testimony on microwaves and electronics 
generally because defendant had no experience with ra-
dar detectors. 

Defendant submitted the DOT's cover letter and 
speed survey, but the State objected to them going into 
evidence. The judge barred their admission because there 
was no one from the State to establish that the documents 
were kept in the ordinary course of the DOT's business, 
despite the letter from the DOT representing that it was a 
true copy of a DOT document. 

Defendant moved to dismiss on the ground that the 
State had not proven that the Stalker Lidar unit used by 
the State was scientifically reliable, citing State v. Boy-
ington, 153 N.J. Super. 252, 379 A.2d 486 
(App.Div.1977). He urged that the Stalker Lidar  [***9] 
device had never been adjudicated to be reliable, as Boy-

ington  [*198]  required before test results could be ac-
cepted into evidence. The State responded that it did not 
have the burden to prove [**177]  the device was scien-
tifically reliable, it had provided a certificate of accuracy 
from the manufacturer, and Soke testified that he had 
tested it before he used it on September 8, 2008. The 
judge denied the motion, taking judicial notice "that the 
Stalker Lidar is something that has been determined to be 
scientifically reliable." The judge then gave defendant 
two weeks to brief the scientific reliability of the device. 

On February 18, 2009, the judge placed his decision 
on the record. After finding the facts from the testimony 
of Soke, the judge found defendant guilty of speeding, 
traveling sixty-three miles per hour in a forty-five mile-
per-hour zone. The judge imposed a fine of $ 173 and $ 
33 in court costs. Defendant protested that he was being 
penalized for requesting a trial and that he would only 
have had to pay $ 115 if he pled guilty. The judge ex-
plained that she could impose a fine of up to $ 250, and 
the fine she actually imposed was in the middle of the 
range. 

Defendant appealed to the Law  [***10] Division on 
February 18, 2009. He submitted a brief in support of his 
appeal on April 3, 2009, raising a number of errors. The 
State filed an opposing brief on May 27, 2009, and de-
fendant replied on May 31, 2009. The Law Division 
judge heard argument and placed her decision on the 
record on June 24, 2009. In pertinent part, she found: 
  

   Now, on a municipal appeal where sub-
ject to 3:23-8 the Superior Court is re-
quired to hold a trial de novo on the re-
cord unless the rights of the defendant 
were prejudiced below for a variety of 
reasons, none of which I find here. We 
have an intelligible record. The Court has 
all of its discovery that was provided, 
briefs and response briefs. And I find that 
there's no reason to indicate that the de-
fendant's rights were prejudiced below. So 
this will be held on the record. 

. . . . 

Regarding each of the arguments, 
first I find the defendant was turned down 
- - excuse me - - the defendant turned 
down additional time for the discovery 
and proceeded to trial and as a result, 
waived his right to further discovery. It's 
clear from the transcript that the defen-
dant was given everything, although he 
may not have been aware of it. But each 
of the items he was given  [***11] had in-
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formation regarding discovery that was 
granted to him. 

 [*199]  In addition, that which he re-
quested, but did not have, could have been 
obtained by this defendant. The speed 
measuring device was identified on the 
summons. That's T-13 through T-16. The 
speed survey was obtained by this defen-
dant. And training manuals could have 
been obtained through the company that 
produced them. 

Because the defendant was not neces-
sarily aware he had everything, the trial 
judge gave him an option to have addi-
tional time to review or obtain informa-
tion. And he did that several times 
throughout the transcript. However, the 
defendant declined additional time for 
discovery and decided to go to trial. I 
agree with the municipal judge that he 
waived his rights to additional discovery 
at that point. 

. . . . 

. . . The court rulings regarding dis-
covery were proper and were within the 
scope of Rule 7:7-7. 

Appellant's argument that he should 
not have to subpoena documents from 
Stalker is without merit. As noted, attor-
neys do that on a relatively consistent ba-
sis. He could have subpoenaed those 
items, any of the documents he wanted. 

. . . . 

 [**178]  In State v. Craig, [150 N.J. 
Super. 513, 376 A.2d 193 
(App.Div.1977),] I already cited that,  
[***12] the court was persuaded that 
sworn testimony from an officer regarding 
the speed limit in the municipality in 
which the officer is employed carries with 
it that rebuttable presumption that the 
speed limit was legally obtained. Here, 
the defendant failed to have the speed 
survey entered into evidence. And there 
was, therefore, nothing to contradict the 
officer's testimony other than arguably 
testimony from the defendant. 

. . . . 

The Court properly denied appellant's 
request to be heard as an expert. There 
was no notice given by this defendant to 

be an expert in this case, no information at 
all prior to the middle of the trial or to-
ward the end of the trial where the de-
fense was asking to testify as an expert. 
Under our court rules notice has to be 
given and an expert report has to be fur-
nished. So I agree with the Court in deny-
ing his request to be heard as an expert. 

Finally, the Court can take judicial 
notice of the reliability of the LIDAR de-
vice, the radar. Officer Soke did testify 
that he was a certified LIDAR operator 
with training. And that's in the transcript, 
page 27. The device was accurate and 
calibrated before and after the stop. Tran-
script page 47 and 48. Officer Soke also  
[***13] testified that summonses are not 
issued for distances beyond the 1,000 feet, 
and he confirmed the distance was 100 
feet. That's on page 57. 

I find that the Court's findings at the 
municipal level [are] consistent with the 
rulings in the matter of the admissibility 
of motor vehicle speed readings produced 
by the LTI Marksman. That was a 20/20 
laser speed detector system. And that the 
Court appropriately took judicial notice of 
the scientific reliability of the device. 

 
  

The judge found defendant guilty of speeding and 
imposed the same fines and costs as did the municipal 
court judge. She  [*200]  entered a judgment of convic-
tion on July 7, 2009, and defendant appealed. 

Defendant raises the following issues for our con-
sideration: 
  

   POINT I - THE COMPLAINING 
WITNESS HAS SPECIAL 
TREATMENT BY THE COURT. 

POINT II - THE MUNICIPAL 
COURT ERRED IN NOT GRANTING 
DEFENDANT'S DISCOVERY. 

POINT III - THE STATE DID NOT 
PROVE THE SPEED LIMIT. 

POINT IV - [THE] STATE 
CONDUCTED A [TRIAL] BY 
AMBUSH. 

POINT V - PROBLEMS WITH 
OFFICER'S TESTIMONY. 
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POINT VI - DEFENDANT 
SHOULD HAVE BEEN ALLOW[ED] 
TO TESTIFY AS AN EXPERT 
WITNESS ON ELECTRONIC 
DEVICES. 

POINT VII - [THE] STATE FAILED 
TO SHOW THAT THIS DEVICE WAS 
SCIENTIFICALLY RELIABLE. 

POINT  [***14] VIII - VERDICT. 

POINT IX - DEFENDANT WAS 
PENALIZED FOR REQUESTING A 
TRIAL. 

 
  

Our primary concern is defendant's requests for dis-
covery. The State concedes that "the trial court errone-
ously refused to permit defendant to examine certain 
items, and that refusal requires reversal." Specifically, 
the State recognizes that defendant should have been 
permitted access to the Stalker Lidar manual that came in 
the box with the device and the training manual that was 
used in the class when Soke was trained to use the 
Stalker Lidar device, and that the municipal prosecutor  
[**179]  was obligated by Rule 7:7-7(a) to provide this 
access. 3 Cf. State v. Ford, 240 N.J. Super. 44, 51, 572 
A.2d 640 (App.Div.1990) (discussing R. 3:13-3 and dis-
covery requests pertaining to a breathalyzer device and 
finding that "[t]he State should not routinely be required 
to supply defendants with manuals for the operation of 
the instrument used, as defense counsel seeking such a 
manual may inspect or copy it through arrangements 
with the prosecution under the rule"). Both of these 
manuals are maintained in the East Brunswick Police 
Department. This concession, however, is not the end of 
the matter. 
 

3   The State's brief does not respond to any  
[***15] of the other issues raised by defendant. 

 [*201]  Discovery in the municipal courts is gov-
erned by Rule 7:7-7. It provides that the municipal 
prosecutor "shall be responsible for making government 
discovery available to the defendant." R. 7:7-7(a). The 
defendant is permitted to obtain discovery from the State 
of any relevant "books, originals or copies of papers and 
documents, or tangible objects, buildings or places that 
are within the possession, custody or control of the gov-
ernment." R. 7:7-7(b)(6). The State may also obtain dis-
covery "on written notice to the defendant" of "the names 
and addresses of each person whom the defense expects 
to call to trial as an expert witness." R. 7:7-7(c)(5). 

Discovery under Rule 7:7-7 is not limited to the ma-
terial the prosecutor intends to use at trial. State v. Green, 

327 N.J. Super. 334, 340-41, 743 A.2d 357 
(App.Div.2000). Rather, the scope of discovery extends 
to information and documents that are relevant. See R. 
7:7-7. "'Relevant evidence' means evidence having a 
tendency in reason to prove or disprove any fact of con-
sequence to the determination of the action." N.J.R.E. 
401. 

We turn to the requests in dispute. Request number 
four, the "complete history of the  [***16] officer[']s 
training on the radar device," is certainly relevant to 
whether Soke did or did not have sufficient training on 
the Stalker Lidar device. See State v. Wojtkowiak, 174 
N.J. Super. 460, 463, 416 A.2d 975 (App.Div.1980) 
(finding the K-55 Radar scientifically reliable but em-
phasizing that "its accuracy and reliability in any case are 
no better than the skill of the person operating the ra-
dar"). The laser card was only evidence that Soke has 
some training. However, in Wojtkowiak, we required the 
State to adduce the following evidence at the municipal 
court level: 
  

   (1) the specific training and extent of 
experience of the officer operating the ra-
dar, (2) the calibration of the machine in 
which at least two external tuning forks 
both singly and in combination should be 
employed, and (3) the calibration of the 
speedometer of the patrol car in cases 
where the K-55 is operated in the moving 
mode. 

[ Ibid. ] 
 
  
 [*202]  The judge erred in limiting the scope of this re-
quest to the laser card as that hardly established the ex-
tent of Soke's training and experience in operating the 
Stalker Lidar device. 

The State has conceded that the documents sought in 
requests numbers five and six should have been provided 
to defendant.  [***17] Those documents are clearly rele-
vant to whether Soke was properly trained and operated 
the Stalker Lidar device in accordance with the manufac-
turer's instructions on the day in question. Cf. Ford, su-
pra, 240 N.J. Super. at 50, 572 A.2d 640 (discussing 
determinations of relevancy in driving-while-intoxicated 
cases and noting "'that the results of a breathalyzer test 
shall be generally admissible in evidence when[, in part,] 
. . . administered by a qualified operator and . . . used in  
[**180]  accordance with accepted procedures'" (quoting 
Romano v. Kimmelman, 96 N.J. 66, 82, 474 A.2d 1 
(1984)). 

With respect to request number seven, the officer's 
September 8, 2008, log book is certainly relevant to the 
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officer's testimony and would have enabled defendant to 
challenge the accuracy of the officer's ability to recall the 
events on that date. However, the log book entries should 
be limited to his use of the Stalker Lidar device on the 
date in question. 

We do not see the relevance of request number nine 
seeking production of Soke's disciplinary record other 
than as it might affect his credibility. Defendant did not 
address this particular request on appeal nor did he do so 
before the Law Division. As a consequence, we do not  
[***18] address it here, but that is without prejudice to 
the right of defendant to again pursue this request before 
the municipal court. 

With respect to request number ten, the judge erred 
when he refused to order the prosecutor to provide de-
fendant with the repair history of the Stalker Lidar device 
for the twelve months preceding the request. This was 
evidence that should have been in "the possession, cus-
tody or control of the government." R. 7:7-7(b)(6) (em-
phasis added). It was also undoubtedly relevant.  [*203]  
State v. Johnson, 42 N.J. 146, 171, 199 A.2d 809 (1964) 
(finding that proving the machine is in proper working 
order is "most essential, in view of the heavy impact the 
result can have"). 

These discovery errors would certainly warrant a 
new trial. However, defendant contends that the State did 
not prove the speed limit, a failure that would warrant an 
acquittal. The statute in question provides: 
  

   It shall be prima facie unlawful for a 
person to exceed any of the foregoing 
speed limitations or any speed limitation 
in effect as established by authority of 
section 39:4-98 of this Title. 

In every charge of violation of sec-
tion 39:4-98 of this Title, the complaint 
and the summons or notice to appear, 
shall specify  [***19] the speed at which 
the defendant is alleged to have driven 
and the speed which this article declares 
shall be prima facie lawful at the time and 
place of the alleged violation. 

[N.J.S.A. 39:4-99.] 
 
  

The "foregoing speed limitations" are found primar-
ily in N.J.S.A. 39:4-98, which provides in pertinent part: 4

  
   Subject to the provisions of R.S. 39:4-
96 and R.S. 39:4-97 and except in those 
instances where a lower speed is specified 
in this chapter, it shall be prima facie law-

ful for the driver of a vehicle to drive it at 
a speed not exceeding the following: 
  

   a. Twenty-five miles per 
hour, when passing 
through a school zone dur-
ing recess, when the pres-
ence of children is clearly 
visible from the roadway, 
or while children are going 
to or leaving school, during 
opening and closing hours; 

b. (1) Twenty-five 
miles per hour in any busi-
ness or residential district; 

(2) Thirty-five miles 
per hour in any suburban 
business or residential dis-
trict; 

c. Fifty miles per hour 
in all other locations, ex-
cept as otherwise provided 
in the "Sixty-Five MPH 
Speed Limit Implementa-
tion Act," pursuant  
[**181]  to section 2 of 
P.L.1997, c. 415 (C. 39:4-
98.3 et al.). 

 
  

Whenever it shall be determined 
upon the basis of an engineering  [***20] 
and traffic investigation that any speed 
hereinbefore set forth is greater or less 
than is reasonable or safe under the condi-
tions found to exist at any intersection or 
other place or upon any part of a highway, 
the Commissioner of Transportation, with 
reference to State highways, may by regu-
lation . . . subject to the approval of the 
Commissioner of Transportation, except 
as otherwise provided in R.S. 39:4-8, des-
ignate a reasonable and safe speed limit 
thereat which, subject to the provisions of 
R.S. 39:4-96 and R.S. 39:4-97, shall be 
prima facie lawful at all times or at such 
times as may be determined, when appro-
priate signs giving notice thereof are 
erected at such intersection, or other place 
or part of the highway. 

 [*204]  [N.J.S.A. 39:4-98.] 
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4   Other speed limits are found in N.J.S.A. 39:4-
98.1, -98.2, -98.5, and -98.9, none of which are 
relevant here. 

Here, the speed limit in question was allegedly 
forty-five miles per hour, which is not a speed specified 
in N.J.S.A. 39:4-98. As such, it must have been estab-
lished by state regulation, as Route 18 is a state highway. 
The State did not produce the state regulation establish-
ing forty-five miles per hour as the speed along the 
stretch of Route  [***21] 18 that Soke was observing. 
Defendant urges that Soke's testimony respecting the 
posted speed limit was insufficient to establish the actual 
speed limit because he challenged the accuracy of that 
evidence. 

We have previously held that a police officer's 
sworn testimony respecting the speed limit at the loca-
tion in question gives rise to a rebuttable presumption 
that the "speed limit was legally ordained" where the 
officer's testimony remained uncontroverted and was 
believed. Craig, supra, 150 N.J. Super. at 515, 376 A.2d 
193 (citation omitted); see also State v. Morgan, 393 N.J. 
Super. 411, 420, 923 A.2d 359 (App.Div.2007) (reaf-
firming Craig). However, in Morgan, we rejected the 
"rebuttable presumption" that Craig permitted. Morgan, 
supra, 393 N.J. Super. at 421, 923 A.2d 359. Instead, we 
held that "where [a] defendant did not object to the offi-
cer's testimony as to the lawful speed limit, the judge was 
entitled to give that testimony such weight as he deemed 
appropriate and was permitted to infer from that testi-
mony the speed limit was 'legally ordained.'" Ibid. (quot-
ing Craig, supra, 150 N.J. Super. at 515, 376 A.2d 193). 
Because the defendant had not challenged the officer's 
testimony, we concluded that the evidence was sufficient 
to  [***22] sustain the conviction. Id. at 422, 923 A.2d 
359. 

Unlike Morgan, defendant sought to impeach Soke's 
testimony respecting the speed limit. He had in hand the 
DOT's engineering study and its speed survey. The engi-
neering study showed that certain sections of Route 18 
had a fifty-five-mile-per-hour speed limit, and other sec-
tions had a speed limit of fifty miles per hour. 5 The 
speed study indicated that the posted speed in the  [*205]  
area at issue was fifty-five miles per hour. Defendant 
also received a copy of the DOT's Route 18 Regulation 
LS-83-2, which was adopted in 1983. This document 
indicated that portions of Route 18 in East Brunswick 
had a speed limit of fifty miles per hour, and other sec-
tions had a speed limit of forty miles per hour. The DOT 
official who supplied the documents to defendant repre-
sented that the documents were "true and exact copies of 
the records represented" that were on file with the DOT. 
 

5   The issue respecting the actual speed limit is 
relevant to the number of points imposed on de-
fendant's driver's license. N.J.A.C. 13:19-10.1. 

 [**182]  N.J.R.E. 803(c) establishes the types of 
statements that are not dependent on the declarant's 
availability as a witness. Included among those excep-
tions  [***23] to the hearsay rule is one for public re-
cords, reports, and findings. It provides that the follow-
ing documents are not hearsay: 
  

   Subject to Rule 807, (A) a statement 
contained in a writing made by a public 
official of an act done by the official or an 
act, condition, or event observed by the 
official if it was within the scope of the 
official's duty either to perform the act re-
ported or to observe the act, condition, or 
event reported and to make the written 
statement, or (B) statistical findings of a 
public official based upon a report of or 
an investigation of acts, conditions, or 
events, if it was within the scope of the 
official's duty to make such statistical 
findings, unless the sources of informa-
tion or other circumstances indicate that 
such statistical findings are not trustwor-
thy. 

[N.J.R.E. 803(c)(8).] 
 
  

The judge's exclusion of the certified copies of these 
records as inadmissible hearsay cannot be sustained. The 
rule was intended to avoid the necessity of compelling 
public officials to depart from their usual duties and tes-
tify to events they likely would not remember. N.J. Dep't 
of Envtl. Prot. v. Duran, 251 N.J. Super. 55, 65, 596 
A.2d 1090 (App.Div.1991). Not only are such records 
admissible,  [***24] they require no authentication. 
N.J.R.E. 902(a). The inability to use these documents to 
challenge Soke's speed-limit testimony substantially 
prejudiced the defense as to the charge of speeding. The 
record as it stood at the close of the evidence supported 
the judge's finding that the speed limit was forty-five 
miles per hour. Thus, defendant is not entitled to a judg-
ment of acquittal. However, the erroneous exclusion of 
the DOT engineering and speed studies and the state 
regulations precluded defendant  [*206]  from challeng-
ing Soke's testimony in this regard. As a consequence, a 
new trial is required. 

We next consider defendant's argument that he 
should have been permitted to testify as an expert wit-
ness on electronic devices. He was precluded from doing 
so because he had not served a report on the prosecutor 
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under Rule 7:7-7(c)(5). However, that rule only applies 
where the State serves a written notice on a defendant of 
the discovery it seeks. R. 7:7-7(c). No such notice was 
served here; the State sought no discovery from defen-
dant. Thus, the lack of a report was not an obstacle to 
defendant's "expert" testimony. 

The admission of expert testimony is committed to 
the sound discretion of the  [***25] trial judge, State v. 
Berry, 140 N.J. 280, 293, 658 A.2d 702 (1995) (citing 
State v. Zola, 112 N.J. 384, 414, 548 A.2d 1022 (1988), 
cert. denied, 489 U.S. 1022, 109 S. Ct. 1146, 103 L. Ed. 
2d 205 (1989)), and is governed by New Jersey Rules of 
Evidence 702-705. Here, the judge concluded that defen-
dant was not qualified to testify as an expert and barred 
admission of his testimony and opinions. However, the 
judge failed to conduct a hearing to ascertain the factual 
testimony that would be offered and the opinions that 
would be expressed. See N.J.R.E. 104. Thus, the judge 
lacked any foundation for a determination whether the 
evidence was admissible. We note in this regard that the 
factual evidence, if relevant, might be admissible even 
though expert opinions might not. In any event, lay opin-
ion is permitted in certain circumstances. The judge erred 
in failing to conduct a hearing under N.J.R.E. 104 to de-
termine the nature and extent of the evidence before ex-
cluding defendant's testimony. As a consequence, a new 
trial is required. 

 [**183]  We turn to the scientific reliability of the 
Stalker Lidar device. Both judges took "judicial notice" 
of its reliability without citation to any reported decision, 
apparently because the  [***26] device had been ac-
cepted as reliable in other municipal courts. We have 
previously addressed the use of judicial notice of the 
scientific reliability of  [*207]  devices. Boyington, su-
pra, 153 N.J. Super. at 254, 379 A.2d 486. There, we 
said: 
  

   In relation to a device which has not 
previously been judicially noticed by an 
appellate court of this State to be scien-
tifically reliable, a trial court should re-
quire such reliability to be established be-
fore it by expert scientific proof unless ju-
dicial notice may properly be taken under 
either Evid. R. 9(2)(d) or 9(2)(e) [now 
N.J.R.E. 201(b)(2) or 201(b)(3)]. The lat-
ter rule is pertinent here, and it provides 
that judicial notice may be taken of "spe-
cific facts and propositions of generalized 
knowledge which are capable of immedi-
ate determination by resort to sources of 
reasonably indisputable accuracy." 

[ Ibid. (emphasis added).] 
 

  

There are only three cases in New Jersey that have 
considered the issue of laser speed detection systems, In 
the Matter of the Admissibility of Motor Vehicle Speed 
Readings Produced by the LTI Marksman 20-20 Laser 
Speed Detection System, 314 N.J. Super. 211, 714 A.2d 
370 (Law Div.1996) (Laser I), and  [***27] In the Mat-
ter of the Admissibility of Motor Vehicle Speed Readings 
Produced by the LTI Marksman 20-20 Laser Speed De-
tection System, 314 N.J. Super. 233, 714 A.2d 381 (Law 
Div.1998) (Laser II), aff'd sub nom., State v. Abeskaron, 
326 N.J. Super. 110, 740 A.2d 690 (App.Div.1999) (La-
ser III), certif. denied, 163 N.J. 394, 749 A.2d 368 
(2000). 

In the first case, Judge Stanton considered substan-
tial lay and expert testimony respecting laser speed de-
tection systems in general and the LTI Marksman 20-20 
in particular. Laser I, supra, 314 N.J. Super. at 212-13, 
227,714 A.2d 370. As to the former, he was "satisfied 
that the general concept of using lasers to measure speed 
is widely accepted in the relevant scientific communities 
and is valid." Id. at 227,714 A.2d 370. We accept that 
finding as sufficient here. The judge then went on to find 
that he was "not satisfied that the [LTI Marksman 20-20] 
laser speed detector device is accurate and reliable 
enough to be used for law enforcement purposes." Ibid. 
This was so because "no one other than the manufacturer 
knows the details of how the error trapping in the [LTI 
Marksman 20-20] detector works." Id. at 228,714 A.2d 
370 (noting that manufacturer refused to release its pro-
prietary information). 

 [*208]  The second obstacle was the lack of "ade-
quate performance testing of the [LTI Marksman  
[***28] 20-20] laser speed detector under conditions 
which exist on . . . highways." Ibid. In that respect, Judge 
Stanton observed: 
  

   Indeed, if we had adequate operational 
testing of the laser speed detector under 
actual highway conditions, we might be 
able to accept the detector as being reli-
able even though we did not have com-
plete details about the way in which the 
error trapping procedures are designed 
and programmed. Good performance test-
ing might conceivably put us in a position 
of being sure that the detector in fact 
worked reliably, although we were not 
sure precisely how it managed to achieve 
its results. 

[Ibid.] 
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State v. William O'Driscoll (A-7-12) (070438) 

 

Argued May 13, 2013 -- Decided September 18, 2013 
 

RABNER, C.J., writing for a unanimous Court. 
 

 In this case, in which defendant was convicted of driving while intoxicated (DWI) and refusal to provide a 

sample of his breath, the Court considers whether errors in the reading of the standard statement informing 

defendant of the consequences of refusal warrant a reversal of defendant’s conviction for that offense.    

 

 On November 15, 2009, Officer Michael Gromek stopped defendant’s vehicle after watching it cross the 

center line of the road and straddle the line.  When defendant opened the front window of the car, the officer smelled 

a very strong odor of alcohol.  The officer noticed that defendant slurred his words and observed that his eyes were 

watery, bloodshot, and droopy.  Defendant denied drinking.  The officer then had defendant perform certain tests 

while in the car, but defendant could not successfully complete them.  The officer had defendant perform two field 

sobriety tests – a one-leg-stand test and a walk-and-turn test – both of which defendant failed.  When the officer 

asked for permission to move the car to a safer location, defendant agreed and volunteered that there was an open 

bottle of alcohol on the passenger floor.  The officer found an open bottle of champagne that was almost empty.   

 

 Defendant was placed under arrest and taken to police headquarters.  After observing defendant for twenty 

minutes, the officer asked him to submit to a breath test.  The officer read from the January 21, 2004 version of the 

New Jersey Motor Vehicle Commission Standard Statement for Operators of a Motor Vehicle, informing defendant 

of the consequences of refusal.  The statement that the officer read was outdated.  The standard statement had been 

revised as of April 26, 2004, and the penalties differed from the version the officer read in three ways:  the minimum 

period for revocation of one’s license was seven months, not six; the minimum fine was $300, not $250; and the 

maximum fine was $2000, not $1000.  In response to the final question of the standard statement, defendant replied, 

in slurred speech, “I don’t know what to do.”  The officer then read defendant a supplemental statement from the 

standard form, followed by Miranda warnings.  Shortly after, defendant noted that he was taking a number of 

medications and had last taken Ambien at 11:30 p.m. the prior evening – about an hour before his arrest.   

 

 Defendant was charged with DWI, refusal to submit to a breath test, reckless driving, failure to drive on the 

right side of the roadway, and possessing an open container of alcohol in a motor vehicle.  Defendant was convicted 

of the failure to keep right, open container, and DWI charges.  The municipal court judge also convicted defendant 

of refusal.  Although the judge noted that the officer read an outdated version of the standard statement, the judge 

found the differences “very immaterial” and concluded that they “would not have made any difference to the 

defendant on that evening.”  Fines, costs, and assessments were imposed, as well as a three-month license 

suspension on the DWI charge.  On the refusal charge, the judge ordered a consecutive, seven-month license 

suspension, a $306 fine, $33 in court costs, and a $100 DWI surcharge.   

 

 Defendant appealed only the DWI, refusal, and open container convictions.  After a trial de novo in the 

Law Division, the court found defendant guilty of all three charges.  With regard to the refusal charge, the Law 

Division judge found that the inconsistencies in the outdated standard statement were “de minimis” and 

“immaterial.”  He also noted that the doctrine of substantial compliance applied.  In addition, the court rejected 

defendant’s Ambien defense.    

  

 Defendant appealed.  In an unpublished opinion, a two-judge panel of the Appellate Division affirmed the 

DWI and open container convictions but reversed the conviction for refusal.  The panel found it “highly doubtful 

that defendant would have been more likely to feel impelled to give a breath sample” had he been read the correct 

penalties from the April 2004 form.  The panel, however, concluded that because “the Standard Statement read to 

defendant . . . provided inaccurate information about the penalties he faced,” the statement “did not satisfy the 
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statutory mandate” to inform defendant of the consequences of refusal.  Relying in part on State v. Marquez, 202 

N.J. 485 (2010), the appellate panel concluded that the State had failed to inform defendant of the consequences of 

refusal and felt “constrained” to reverse defendant’s refusal conviction.   

 

 The Supreme Court granted the State’s petition for certification, which addressed the refusal conviction.  

212 N.J. 199 (2012). 

 

HELD:  The police officer’s errors in the reading of the standard statement informing defendant of the 

consequences of refusing to provide a breath sample were not material in light of the statutory purpose to inform 

motorists and impel compliance. The officer’s misstatements could not have reasonably affected defendant’s choice 

to refuse to provide a breath sample, and do not require reversal of defendant’s conviction for refusal.    

 

1.  Marquez, supra, explained how the implied consent and refusal statutes interact:  “the refusal statute requires 

officers to request motor vehicle operators to submit to a breath test; the implied consent statute tells officers how to 

make that request.”  202 N.J. at 501.  Marquez noted that officers are to read the standard statement to inform 

defendants of the consequences of refusal.  Justice LaVecchia, dissenting in part, concluded that courts “need only 

determine whether the officer made objectively reasonable efforts to inform the defendant under the circumstances.”  

Id. at 524.  Neither the majority nor the dissent required that the standard statement be recited perfectly or even 

addressed the question.  The language of the implied consent statute also does not require absolute precision.  To be 

sure, police officers are expected to read the correct statement in its entirety and not deviate from it.  But if an 

officer misreads part of the statement, reversal of a refusal conviction is not necessarily required.  Instead, the Court 

considers whether the error is material in light of the statutory purpose to inform motorists and impel compliance.  

The same type of analysis – one that focuses on whether the State has informed the defendant of material facts – 

should apply when a police officer reads the wrong version of the standard statement or misreads the current form.  

Under that approach, discrepancies that would not have influenced a reasonable driver’s choice to submit to a breath 

test would not be considered material and would not require reversal of a conviction for refusal.  (pp. 15-21)   

 

2.  The officer’s mistakes in this case were inconsequential.  As the Legislature intended, the officer used the 

standard statement to inform defendant of the consequences of refusal in a manner that should have impelled a 

reasonable person to comply.  It is difficult to see how the minor discrepancies in this case could have influenced 

that decision.  Because the errors were not material, the Court finds that the State satisfied the elements of the 

refusal statute.  In addition, the sentence imposed – both the amount of time of the license suspension and the fine – 

fell within the ranges the officer identified.  (pp. 21-23) 

 

 The judgment of the Appellate Division is REVERSED, and defendant’s conviction for refusal is 

REINSTATED.    

 

 JUSTICES LaVECCHIA, ALBIN, HOENS and PATTERSON and JUDGES RODRÍGUEZ and 

CUFF (both temporarily assigned) join in CHIEF JUSTICE RABNER’s opinion. 

161

154



1 

 

 

SUPREME COURT OF NEW JERSEY 

A-7 September Term 2012 

        070438 

 

STATE OF NEW JERSEY, 

 

 Plaintiff-Appellant, 

 

  v. 

 

WILLIAM O’DRISCOLL, 

 

 Defendant-Respondent. 

 

 

Argued May 13, 2013 – Decided September 18, 2013 

 

On certification to the Superior Court, 

Appellate Division. 

 

Boris Moczula, Assistant Attorney General, 

argued the cause for appellant (Jeffrey S. 

Chiesa, Attorney General of New Jersey, 

attorney). 

 

Colin E. Bonus argued the cause for 

respondent (Law Offices of Jonathan F. 

Marshall, attorneys; Jeff E. Thakker, of 

counsel). 

 

Jeffrey E. Gold argued the cause for amicus 

curiae New Jersey State Bar Association 

(Ralph J. Lamparello, President, attorney; 

Kevin P. McCann, Immediate Past President, 

of counsel; Mr. Gold and Kimberly A. Yonta, 

on the brief). 

 

 

 CHIEF JUSTICE RABNER delivered the opinion of the Court. 

 A police officer arrested defendant William O’Driscoll 

after watching him drive his SUV across the center line of the 

road –- two times –- and then fail a number of field tests.  
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Consistent with the implied consent and refusal laws, N.J.S.A. 

39:4-50.2 and N.J.S.A. 39:4-50.4a, the officer read defendant a 

standard statement designed to inform him of the consequences of 

refusal and to impel him to provide a sample of his breath.   

 Although the officer correctly told defendant that if he 

refused, his license could be revoked for up to twenty years, 

the officer read from an outdated form and misstated three other 

parts of the potential penalty:  the officer said the minimum 

period of revocation was six months, not seven; the minimum fine 

was $250, not $300; and the maximum fine was $1000, not $2000.   

 Both the municipal court and the Law Division found the 

discrepancies immaterial and convicted defendant of refusal.  

The Appellate Division reversed.  It relied on State v. Marquez, 

202 N.J. 485 (2010), and State v. Schmidt, 206 N.J. 71 (2011), 

and concluded that the State had failed to inform defendant of 

the consequences of refusal.   

We disagree.  Courts should consider whether an error in 

the reading of the standard statement is material in light of 

the statutory purpose to inform motorists and impel compliance.   

To do so, courts are to examine whether a defendant reasonably 

would have made a different choice and submitted to a breath 

test had the officer not made an error in reciting the 

statement.  An immaterial variation from the standard form does 

not require reversal of a conviction for refusal.   
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 Because the errors in this case were not material and could 

not have reasonably affected defendant’s choice to refuse to 

provide a breath sample, we reverse and reinstate defendant’s 

conviction.   

I. 

 We derive the following facts from the testimony of Officer 

Michael Gromek of the Harding Township Police Department.  The 

officer testified at defendant’s municipal court trial.   

 At about 12:20 a.m. on November 15, 2009, Officer Gromek 

stopped defendant’s sport utility vehicle (SUV) after watching 

it cross the center line of the road for several seconds and 

later straddle the line for about two-tenths of a mile.  After 

the officer approached the passenger side of the car and knocked 

on the front window, defendant opened the rear window at first.  

When defendant opened the front window, the officer smelled a 

very strong odor of alcohol from inside the car.  During a brief 

exchange, the officer noticed that defendant slurred his words 

and observed that his eyes were watery, bloodshot, and droopy.  

Defendant denied drinking.   

The officer asked defendant to perform certain tests while 

still in the car, but defendant could not successfully complete 

any of them.  He could not recite the alphabet from the letter 

“E” to the letter “P” without mistakes; he could not count 

backwards from the number forty-five to the number twenty-three 
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without mistakes; and he could not perform a finger-dexterity 

test.  In addition, according to the officer, defendant spoke 

very slowly, and his speech was slurred.   

Defendant complied with the officer’s request to get out of 

the SUV but had trouble keeping his balance.  He swayed, 

staggered, and kept his feet wide apart for balance as he walked 

to the rear of the car.  Defendant then failed two field 

sobriety tests:  a one-leg-stand test and a walk-and-turn test.   

 When the officer asked for permission to move the SUV to a 

safer location, defendant agreed and volunteered that there was 

an open bottle of alcohol on the front passenger floor.  The 

officer found an open bottle of champagne that was partly 

covered by a blanket and almost empty.   

 The officer then placed defendant under arrest and brought 

him to police headquarters.  During the drive to the station, 

the officer smelled alcohol inside the police car.   

 After observing defendant for twenty minutes at the police 

station, the officer asked him to submit to a breath test.  The 

officer read the following from the January 21, 2004 version of 

the New Jersey Motor Vehicle Commission Standard Statement for 

Operators of a Motor Vehicle:   

1.  You have been arrested for operating a 

motor vehicle while under the influence of 

intoxicating liquor or drugs with a blood 

alcohol concentration of 0.08% or more. 
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2.  You are required by law to submit to the 

taking of samples of your breath for the 

purpose of making chemical tests to 

determine the content of alcohol in your 

blood. 

 

3.  A record of the taking of the samples, 

including the date, time and results, will 

be made.  Upon your request, a copy of that 

record will be made available to you. 

 

4. Any warnings previously given to you 

concerning your right to remain silent and 

your right to consult with an attorney do 

not apply to the taking of breath samples 

and do not give you the right to refuse to 

give, or to delay giving, samples of your 

breath for the purpose of making chemical 

tests to determine the content of alcohol in 

your blood.  You have no legal right to have 

an attorney, physician, or anyone else 

present, for the purpose of taking the 

breath samples. 

 

5.  After you have provided samples of your 

breath for chemical testing, you have the 

right to have a person or physician of your 

own selection, and at your own expense, take 

independent samples and conduct independent 

chemical tests of your breath, urine or 

blood. 

 

6.  If you refuse to provide samples of your 

breath, you will be issued a separate 

summons for this refusal. 

 

7. Any response that is ambiguous or 

conditional, in any respect, to your giving 

consent to the taking of breath samples will 

be treated as a refusal to submit to breath 

testing. 

 

8.  According to N.J.S.A. 39:4-50.4a, if a 

court of law finds you guilty of refusing to 

submit to chemical tests of your breath, 

then your license to operate a motor vehicle 

will be revoked by the court for a period of 
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no less than six months and no more than 20 

years.  The Court will also fine you a sum 

of no less than $250 and no more than $1,000 

for your refusal conviction. 

 

9.  Any license suspension or revocation for 

a refusal conviction will be independent of 

any license suspension or revocation imposed 

for any related offense. 

 

10.  If you are convicted of refusing to 

submit to chemical tests of your breath, you 

will be referred by the Court to an 

Intoxicated Driver Resource Center and you 

will be required to satisfy the requirements 

of that center in the same manner as if you 

had been convicted of a violation of 

N.J.S.A. 39:4-50, or you will be subject to 

penalties for your failure to do so. 

 

11.  I repeat, you are required by law to 

submit to the taking of samples of your 

breath for the purpose of making chemical 

tests to determine the content of alcohol in 

your blood.  Now, will you submit the 

samples of your breath? 

 

[(Emphasis added).] 

 

 The statement that the officer read was outdated.  The 

standard statement had been revised as of April 26, 2004, and 

the penalties listed in paragraph eight of the newer version 

differed from the version the officer read in three ways:  the 

minimum period for revocation of one’s license was seven months, 

not six; the minimum fine was $300, not $250; and the maximum 

fine was $2000, not $1000. 

 In response to the final question of the standard 

statement, defendant replied, in slurred speech, “I don’t know 
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what to do.”  The officer then read a supplemental statement 

from the form and asked defendant if he would provide samples of 

his breath.
1
  Defendant again responded, “I don’t know what to 

do.”  The officer recorded both responses by hand on the January 

2004 version of the form.  (When he finalized his report, he 

typed defendant’s answers onto the April 2004 version of the 

form.)  

 The officer next read defendant his Miranda
2
 warnings.  

Shortly after, defendant noted that he was taking a number of 

medications and had last taken Ambien at 11:30 p.m. the prior 

evening -- about an hour before his arrest.   

 The police charged defendant in separate summonses with 

five motor vehicle offenses:  driving while intoxicated (DWI), 

N.J.S.A. 39:4-50; refusal to submit to a breath test, N.J.S.A. 

39:4-50.2;
3
 reckless driving, N.J.S.A. 39:4-96; failure to drive 

on the right side of the roadway, N.J.S.A. 39:4-82; and 

possessing an open container of alcohol in a motor vehicle (open 

container), N.J.S.A. 39:4-51b.   

                     
1
  If a driver provides an ambiguous response, the officer must 

read an additional statement on the standard form to ensure the 

suspect knows the response was unacceptable and will be 

considered a refusal.  See State v. Widmaier, 157 N.J. 475, 498-

99 (1999) (urging MVC to revise standard statement accordingly). 

   
2
  Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 

694 (1966).   

 
3
  The correct citation is N.J.S.A. 39:4-50.4a.   
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 At a trial in municipal court on August 30, 2010, the State 

called Officer Gromek, and defendant also presented one witness,  

Dr. Gary Lage, an expert in pharmacology and toxicology.  Dr. 

Lage testified that, based on his review of the discovery and 

the officer’s testimony, defendant’s actions at the time of the 

traffic stop were consistent with someone who was under the 

influence of Ambien.  The expert had not spoken with defendant 

in formulating his opinion. 

 The municipal court judge found Officer Gromek “extremely 

credible” and rejected defendant’s Ambien defense.  Based on the 

evidence, the judge convicted defendant of the failure to keep 

right, open container, and DWI charges.  The judge dismissed the 

reckless driving charge and noted that “the DWI was . . . the 

more appropriate charge.”  That determination is not before us.   

The municipal court judge also convicted defendant of 

refusal.  Although the judge noted that the officer read an 

outdated version of the standard statement, the judge found the 

differences “very immaterial” and concluded that they “would not 

have made any difference to the defendant on that evening.”   

 On the failure to keep right, open container, and DWI 

charges, the judge imposed a total of $1042 in fines, costs, and 

assessments.  The DWI conviction carried additional penalties:  

the loss of driving privileges for three months; twelve hours at 

an Intoxicated Driver Resource Center; and the required use of 
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an ignition interlock device for six months after the 

restoration of defendant’s driver’s license.  On the refusal 

charge, the judge ordered a consecutive, seven-month license 

suspension, a $306 fine, $33 in court costs, and a $100 DWI 

surcharge.  The court stayed the ten-month license suspension 

for twenty days to allow defendant to appeal.   

 Defendant appealed only the DWI, refusal, and open 

container convictions.  After a trial de novo in the Law 

Division on May 4, 2011, see R. 3:23-8(a), the court found 

defendant guilty of all three charges.  With regard to the 

refusal charge, the Law Division judge found that the 

inconsistencies in the outdated standard statement were “de 

minimis” and “immaterial.”  He also noted that the doctrine of 

substantial compliance applied.  In addition, the court rejected 

defendant’s Ambien defense.   

The court sentenced defendant to concurrent, not 

consecutive, suspensions of his driving privileges in New Jersey 

for a total of seven months.  The court also imposed the same 

fines, penalties, and court costs.   

Defendant appealed.  The Appellate Division denied 

defendant’s motion to stay his sentence.  In a later, 

unpublished opinion dated March 1, 2012, a two-judge panel of 

the Appellate Division affirmed the DWI and open container 

convictions but reversed the conviction for refusal.   
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The panel found it “highly doubtful that defendant would 

have been more likely to feel impelled to give a breath sample” 

had he been read the correct penalties from the April 2004 form.  

But the panel explained, “we judge the adequacy of the statement 

read to [defendant] not based upon its likelihood to affect his 

actions but rather, whether it satisfied the legislative 

mandate.” 

Relying on Marquez, the Appellate Division noted that 

“‘reading the standard statement is an element of a refusal 

offense.’”  (Quoting Marquez, supra, 202 N.J. at 506 n.8).  The 

panel also cited language from Schmidt that the standard 

statement “must ‘clearly delineate[] the penalties for a 

refusal.’”  (Alteration in original) (quoting Schmidt, supra, 

206 N.J. at 82).  The panel concluded that because “the Standard 

Statement read to defendant . . . provided inaccurate 

information about the penalties he faced,” the statement “did 

not satisfy the statutory mandate” to inform defendant of the 

consequences of refusal.  The panel therefore felt “constrained” 

to reverse defendant’s refusal conviction.   

We granted the State’s petition for certification, which 

addressed the refusal conviction.  212 N.J. 199 (2012).  Because 

defendant did not file a cross-petition, only the refusal charge 

is before the Court.  See R. 2:12-11.  Defendant’s other 

convictions remain intact. 
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II. 

 The Attorney General, on behalf of the State, argues that 

defendant’s conviction for refusal should be reinstated because 

he was adequately informed of the consequences of refusing to 

submit to a breath test.  According to the State, the officer’s 

inadvertent deviation from the exact language of the standard 

statement was inconsequential.  The State contends that the 

Appellate Division misapplied Marquez and that de minimis 

variations from the standard statement do not warrant reversal 

of a refusal conviction.  In this case, the State notes that 

defendant’s sentence fell within the range the officer provided.  

In the alternative, the State asks that we “reconsider Marquez’s 

interpretation that the ‘informed’ feature is an element of the 

refusal offense.”   

Defendant argues that the Appellate Division correctly 

applied the law.  Because the penalties recited to him were not 

correct, defendant contends that the State has not met the 

statutory requirement to inform a driver of the consequences of 

refusal.  As a result, defendant maintains that he could not be 

convicted of refusal as a matter of law.  Defendant also submits 

that the doctrine of substantial compliance does not apply in 

this case and, more generally, that it would undermine the 

existing clear standard in refusal cases.  Defendant also argues 
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that the State failed to present any special justification to 

overrule Marquez.   

We granted amicus curiae status to the New Jersey State Bar 

Association (NJSBA).  The NJSBA submits that although a minor 

variation from the standard statement might not violate 

legislative intent, an error that goes to the intent of the 

refusal statute –- for example, reciting the wrong penalties –- 

is fatal because the flaw fails to inform the driver of the 

consequences of refusal.  Beyond that, the NJSBA challenges the 

current standard statement that the Attorney General issued in 

2012.  Amicus claims that the form is deficient because it does 

not specify the mandatory minimum penalties for refusal.  Amicus 

asks this Court to take judicial notice of the new form and rule 

on whether it complies with the law.   

In response, the State points out that the 2012 standard 

statement has nothing to do with the facts of this case and is 

not properly before the Court.  The State also defends the 

current statement and maintains that it is an accurate, 

simplified, legally sufficient form that is entitled to 

deference.   

III. 

 This case requires us to examine the State’s drunk driving 

laws.  The overall legislative scheme is designed “‘to curb the 

senseless havoc and destruction caused by intoxicated drivers.’”  
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Marquez, supra, 202 N.J. at 496 (quoting State v. Tischio, 107 

N.J. 504, 512 (1987), appeal dismissed, 484 U.S. 1038, 108 S. 

Ct. 768, 98 L. Ed. 2d 855 (1988)). 

 The Legislature criminalized drunk driving in 1921.  L. 

1921, c. 208, § 14; see also N.J.S.A. 39:4-50.  To improve 

enforcement efforts and address the high rate of refusal by 

motorists who declined to submit to blood-alcohol tests, the 

Legislature in 1966 enacted the implied consent law, N.J.S.A. 

39:4-50.2, and the refusal law, N.J.S.A. 39:4-50.4a.  Marquez, 

supra, 202 N.J. at 497.   

 The implied consent law declared that all motorists driving 

on any public road are “deemed to have given . . . consent” to a 

breath test.  L. 1966, c. 142, § 2.  The refusal statute imposed 

a six-month license revocation as a penalty if a driver refused 

to give a breath sample.  Id. § 4.  “The simultaneous passage of 

those laws was designed to encourage people arrested for drunk 

driving to submit a breath sample and to enable law enforcement 

to obtain objective scientific evidence of intoxication.”  

Marquez, supra, 202 N.J. at 497. 

 Because the refusal statute’s penalties were insufficient 

to achieve those aims, the Legislature increased the penalties 

in 1977.  See id. at 498 (citing N.J. Motor Vehicle Study 

Comm’n, Report 151 (1975)).  A first offense for refusal would 

result in a ninety-day license revocation; a second offense 
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would lead to a new one-year period of revocation.  See L. 1977, 

c. 29, § 4.  “Because of the more stringent penalty,” the 

Legislature added to the implied consent statute “a requirement 

that police officers ‘inform the person arrested of the 

consequences of refus[al].’”  Marquez, supra, 202 N.J. at 498 

(alteration in original) (quoting L. 1977, c. 29, § 3). 

 The Legislature has periodically increased the penalties 

for refusal since 1977.  See, e.g., L. 1981, c. 537, § 2 

(raising penalty to six-month license suspension for first 

offense and two years for subsequent offense, and adding fine of 

$250 to $500); L. 1994, c. 184, § 2 (increasing revocation 

period for third or subsequent refusal convictions to ten 

years).  Effective April 26, 2004, the Legislature imposed the 

penalties now in effect.  See L. 2004, c. 8, § 1 (codified as 

amended at N.J.S.A. 39:4-50.4a).  It raised the penalty for a 

first offense to a license revocation of not less than seven 

months or more than one year, and a fine of $300 to $500.  

N.J.S.A. 39:4-50.4a(a).  Increasing fines and penalties apply to 

second and subsequent offenses.  See ibid.  For refusal offenses 

that take place on or near school property or school crossings, 

fines and penalties are increased up to a maximum license 

suspension for twenty years and a $2000 fine for a third or 

subsequent offense.  N.J.S.A. 39:4-50.4a(b).  
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 As part of the 1977 amendment to the implied consent law –- 

which required police officers to inform drivers of the 

consequences of refusal, L. 1977, c. 29, § 3 (codified as 

amended at N.J.S.A. 39:4-50.2(e)) –- the Legislature also 

directed that “[a] standard statement, prepared by the director 

[of the Division of Motor Vehicles], shall be read by the police 

officer to the person under arrest,” ibid.  The responsibility 

to prepare the standard statement was transferred to the 

Attorney General in 2009.  See 41 N.J.R. 2825(a) (Aug. 3, 2009).  

IV. 

A. 

 This is a case of statutory interpretation.  Our task, 

then, is to discern and give effect to the intent of the 

Legislature.  State v. Rangel, 213 N.J. 500, 508 (2013) 

(citation omitted).  To do so, we start with the plain language 

of the statute.  Id. at 509 (citing DiProspero v. Penn, 183 N.J. 

477, 492 (2005)).  If the language does not lead to a single, 

clear meaning, we can look to extrinsic evidence, including 

legislative history, for guidance.  Ibid. (quoting State v. 

Gelman, 195 N.J. 475, 482 (2008)).   

B. 

 Marquez, supra, explained how the implied consent and 

refusal statutes interact:  “the refusal statute requires 

officers to request motor vehicle operators to submit to a 
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breath test; the implied consent statute tells officers how to 

make that request.”  202 N.J. at 501.  Marquez also identified 

the four elements of a refusal conviction:  

(1) the arresting officer had probable cause 

to believe that defendant had been driving 

or was in actual physical control of a motor 

vehicle while under the influence of alcohol 

or drugs; (2) defendant was arrested for 

driving while intoxicated; (3) the officer 

requested defendant to submit to a chemical 

breath test and informed defendant of the 

consequences of refusing to do so; and (4) 

defendant thereafter refused to submit to 

the test. 

 

[Id. at 503 (citing N.J.S.A. 39:4-50.2(e); 

N.J.S.A. 39:4-50.4a(a)).] 

 

Thus, consistent with the language in the implied consent 

statute, Marquez noted that officers are to read the standard 

statement to inform defendants of the consequences of refusal.  

Id. at 501, 506 n.8. 

Marquez applied the law in the case of a driver who did not 

speak or understand English.  Id. at 506.  The majority 

concluded that to “inform” a motorist in the manner the 

Legislature intended means that officers “must convey 

information in a language the person speaks or understands.”  

Id. at 507.  Otherwise, the law would allow defendants to be 

convicted of refusal based on “empty warnings that fail to 

inform them.”  Id. at 508.  The opinion rested on the 

Legislature’s intent to inform motorists of the consequences of 
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refusal -- because of the more stringent penalties the 

Legislature had imposed, id. at 507 (citations omitted) -- in 

order to “impel the driver to take the test,” id. at 508 

(quoting State v. Badessa, 185 N.J. 303, 314 (2005)).  Drivers 

too drunk to understand the language they speak, though, could 

not challenge a conviction on that ground.  Id. at 513-14. 

Three members of the Court dissented and stated that the 

implied consent law “impose[s] a procedural requirement on 

police officers to ‘inform’ a defendant,” not a “substantive 

element of a refusal conviction.”  Id. at 522-23 (LaVecchia, J., 

dissenting in part and concurring in judgment).  The dissent 

concluded that courts “need only determine whether the officer 

made objectively reasonable efforts to inform the defendant 

under the circumstances.”  Id. at 524. 

We need not revisit the differences between the opinions in 

Marquez to resolve this case.  Neither the majority nor the 

dissent suggested that any deviation from the written standard 

statement would automatically amount to a failure of proof.  The 

two opinions instead focused on the meaning of the requirement 

to inform motorists of the consequences of refusal.  Neither 

required that the standard statement be recited perfectly or 

even addressed the question. 

The language of the implied consent statute also does not 

require absolute precision.  It directs that the statement be 
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read.  N.J.S.A. 39:4-50.2(e).  To be sure, we expect that police 

officers will read the correct statement in its entirety and not 

deviate from it.  And we have no reason to believe that police 

are not using the current form as a general rule.  To the 

contrary, the Attorney General has represented to us that police 

officers “[o]verwhelmingly” use the right standard statement.  

We agree with the Attorney General that officers have no 

incentive to use the wrong form.   

But if an officer misreads part of the statement, reversal 

of a refusal conviction is not necessarily required.  Instead, 

we consider whether the error is material in light of the 

statutory purpose to inform motorists and impel compliance.   

We find guidance for this approach in other familiar areas.  

For example, Miranda and its progeny require the police to 

advise suspects of certain well-known rights.  As the United 

States Supreme Court directed, “unless other fully effective 

means are” used, a criminal suspect  

must be warned prior to any questioning that 

he has the right to remain silent, that 

anything he says can be used against him in 

a court of law, that he has the right to the 

presence of an attorney, and that if he 

cannot afford an attorney one will be 

appointed for him prior to any questioning 

if he so desires.   

 

[Miranda, supra, 384 U.S. at 479, 86 S. Ct. 

at 1630, 16 L. Ed. 2d at 726.] 
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Nonetheless, the Supreme Court has “never insisted that 

Miranda warnings be given in the exact form described in that 

decision.”  Duckworth v. Eagan, 492 U.S. 195, 202, 109 S. Ct. 

2875, 2880, 106 L. Ed. 2d 166, 176 (1989).  The proper “inquiry 

is simply whether the warnings reasonably convey to [a suspect] 

his rights as required by Miranda.”  Id. at 203, 109 S. Ct. at 

2880, 106 L. Ed. 2d at 177 (alteration in original) (citation 

and internal quotation marks omitted).  Thus, when a police 

officer recites the warnings to a suspect, an error does not 

render them defective as long as “[t]he language used . . . 

adequately inform[ed the defendant] of the substance of his 

constitutional rights.”  State v. Melvin, 65 N.J. 1, 14 (1974) 

(voicing emphatic disapproval of deviations “from the words of 

the Miranda opinion” while noting that “under the circumstances 

of this case [no] constitutional error was committed”).  

Likewise, when a defendant seeks to withdraw a guilty plea, 

courts should examine, among other things, whether “the court 

and prosecutor misinformed the defendant about a material 

element of the plea negotiation” and whether “the defendant was 

not informed and thus did not understand material terms and 

relevant consequences of the guilty plea.”  State v. Slater, 198 

N.J. 145, 159 (2009) (emphases added) (citations omitted); see 

also Black’s Law Dictionary 1066 (9th ed. 2009) (defining 

“material” as “[o]f such a nature that knowledge of the item 
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would affect a person’s decision-making; significant; 

essential”).  In that context, courts have considered whether 

the defendant reasonably would have made a different choice had 

the State conveyed the missing or correct information.  See 

State v. Howard, 110 N.J. 113, 123 (1988) (“[T]he plea will not 

be vacated if knowledge of the consequences would not have made 

any difference in the defendant’s decision to plead.”). 

The same type of analysis –- one that focuses on whether 

the State has informed the defendant of material facts –- should 

apply when a police officer reads the wrong version of the 

standard statement or misreads the current form.  Under that 

approach, discrepancies that would not have influenced a 

reasonable driver’s choice to submit to a breath test would not 

be considered material and would not require reversal of a 

conviction for refusal.  On the other hand, substantive errors 

that do not adequately inform motorists of the consequences of 

refusal and would affect a reasonable person’s decision-making 

would be problematic.  To decide whether a deviation from the 

standard statement is material under that standard requires a 

case-by-case evaluation of the facts.   

Such an approach does not depart from prior case law.  

Neither State v. Duffy, 348 N.J. Super. 609, 613 (App. Div. 

2002), cited approvingly in Marquez, supra, 202 N.J. at 508, nor 

Schmidt requires a different rule.  In Duffy, supra, a police 
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officer interpreted the defendant’s equivocal response to the 

standard statement as a refusal and did not read any part of the 

required supplemental statement.  348 N.J. Super. at 612.  The 

nature of the “incomplete warnings” given in Duffy, see Marquez, 

supra, 202 N.J. at 508, is quite different from what happened 

here.   

Defendant also emphasizes dicta in Schmidt, supra,        

which notes that “the statutory mandates are satisfied” 

“provided the Standard Statement clearly delineates the 

penalties for a refusal.”  206 N.J. at 82-83.  Defendant reasons 

from that language that any time incorrect penalties are 

recited, there can be no refusal conviction.  Schmidt, however, 

addressed whether the police must read the additional statement 

to drunk drivers who agree to submit to a breath test but do not 

provide an adequate sample or sufficient breath volume.  Id. at 

80, 84.  The decision did not analyze how to assess errors in 

the standard statement about the penalties for refusal.     

V. 

We now apply the above principles.  Here, an officer read 

defendant the standard statement in a language he understood.  

The officer informed defendant that he was required to submit a 

sample of his breath and that, if he refused, his license could 

be revoked for up to twenty years.  The officer also incorrectly 

told defendant that he faced a minimum six-month period of 
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revocation instead of seven months.  In addition, the officer 

erred when he said the minimum fine was $250, instead of $300, 

and the maximum fine was $1000, instead of $2000. 

We find that the officer’s mistakes were inconsequential.  

The officer read the standard statement and informed defendant 

both that the breath test was mandatory and that serious 

consequences -- revocation of his license for a period from six 

months up to twenty years -- would result if he did not submit 

to the test.  In other words, as the Legislature intended, the 

officer used the standard statement to inform defendant of the 

consequences of refusal in a manner that should have impelled a 

reasonable person to comply.  It is difficult to see how the 

minor discrepancies in this case could have influenced that 

decision.  Like the Appellate Division, we are “highly doubtful” 

that the errors reasonably could have affected defendant’s 

choice.  Because the errors were not material, we find that the 

State satisfied the elements of the refusal statute.   

We also note that the sentence imposed –- both the amount 

of time of the license suspension and the fine –- fell within 

the ranges the officer identified; in particular, the suspension 

of defendant’s license for seven months was within the range of 

six months to twenty years that defendant was told to expect.  
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VI. 

Amicus injects a new issue into the case:  whether the 

current standard statement that the Attorney General issued in 

2012, years after defendant’s arrest, complies with the law.  

“‘[A]s a general rule, an amicus curiae must accept the case 

before the court as presented by the parties and cannot raise 

issues not raised by the parties.’”  State v. Lazo, 209 N.J. 9, 

25 (2012) (quoting Bethlehem Twp. Bd. of Educ. v. Bethlehem Twp. 

Educ. Ass’n, 91 N.J. 38, 48-49 (1982)); see also State v. 

Gandhi, 201 N.J. 161, 191 (2010) (“[A]n amicus must take the 

case on appeal as they find it.”).  For that reason, we do not 

opine in any way on the content of the current standard 

statement and, specifically, whether the form is defective 

because it does not inform drivers of the mandatory minimum 

period of time their license will be suspended if they refuse to 

submit a breath sample.   

VII. 

 For the reasons stated above, we reverse the judgment of 

the Appellate Division and reinstate defendant’s conviction for 

refusal. 

 JUSTICES LaVECCHIA, ALBIN, HOENS and PATTERSON and JUDGES 

RODRIGUEZ and CUFF (both temporarily assigned) join in CHIEF 

JUSTICE RABNER’s opinion.
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417 N.J. Super. 190, *; 9 A.3d 172, **; 

2010 N.J. Super. LEXIS 213, *** 

Because the proofs did not establish the accuracy of the 
LTI Marksman 20-20 laser speed detector, the judge 
prohibited its use. Id. at 230-32,714 A.2d 370. 

Two years later, Judge Stanton again considered the 
reliability of the LTI  [**184]  Marksman 20-20 laser 
speed detector in Laser II. There, he concluded that per-
formance testing conducted by the DOT and the New 
Jersey State Police although "far from perfect, . . . was 
adequate." Laser II, supra, 314 N.J. Super. at 252, 714 
A.2d 381. Accordingly, the judge found that speed 
measurements obtained by using the LTI Marksman 20-
20 laser detector device were admissible  [***29] evi-
dence. Id. at 252-53, 714 A.2d 381. 

On appeal, after reviewing "extensive transcripts of 
the lengthy videotaped hearings before Judge Stanton," 
we concluded "that Judge Stanton appropriately found in 
Laser II that, subject to the listed restrictions, the subject 
laser detector was an appropriate tool in measuring 
speed." Laser III, supra, 326 N.J. Super. at 116, 118, 740 
A.2d 690. 

Here, we do not know the internal workings of the 
Stalker Lidar device, although we do know that lidars 6 
generally are "widely accepted in the relevant scientific 
communities" as a means to measure speed. Laser I, su-
pra, 314 N.J. Super. at 227, 714 A.2d 370. However, we 
do not know whether the accuracy of  [*209]  the Stalker 
Lidar device has been established through independent 
testing. Id. at 228, 714 A.2d 370. In short, the device has 
not been established as scientifically reliable in New 
Jersey, 7 which Boyington, supra, 153 N.J. Super. at 254, 
379 A.2d 486, requires. As a consequence, it may not be 
used in the trial courts as proof of speed until its accu-
racy has been established at least through the minimal 
type of testing used to establish the scientific reliability 
of the LTI Marksman 20-20. See Laser II, supra, 314 
N.J. Super. at 237-50, 714 A.2d 381. 

 
6   "The laser speed detector is a lidar  [***30] 
device." Id. at 237-38, 714 A.2d 381. 
7   The Stalker Lidar device has been found to be 
scientifically reliable by the Delaware trial court. 
Delaware v. Jarwan, No. K00-06-04081, 2000 
Del. Super. LEXIS 422 (Del.Super.Ct. Dec. 8, 
2000). 

In light of our disposition of the above issues, the 
remaining arguments advanced by defendant are moot. 
Those arguments are found in defendant's Points I, IV, 
V, VIII, and IX. We comment only briefly on the last 
point, which is defendant's claim that he was penalized 
for requesting a trial. When a judge exercises his discre-
tion to sentence a defendant within a sentencing range, 
he is not limited to the fine that may have been required 
when a defendant pleads guilty. The latter amount is set 
without regard to the defendant's driving record, which is 
a factor, among others, that are considered by a judge in 
determining the appropriate sentence after trial within the 
sentencing range, which may be higher, lower, or equal 
to the fine imposed when a defendant pleads guilty. See 
N.J.S.A. 39:4-104 (fine between $ 50 and $ 200). In tak-
ing this case to trial, defendant accepted the risk that the 
judge would impose a fine that was not equal to what he 
would have paid had he pled  [***31] guilty. There was 
no penalty for taking the case to trial. 

The determination of the scientific reliability of the 
Stalker Lidar shall be determined by the Law Division on 
remand. If the device is determined to be accurate and 
reliable, the matter shall be remanded to the municipal 
court for a new trial on the  [*210]  municipal charge of 
speeding, which shall be conducted in accordance with 
this opinion. 

Reversed and remanded for further proceedings con-
sistent with this opinion. We do not retain jurisdiction. 
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 SYLLABUS 

 

(This syllabus is not part of the opinion of the Court.  It has been prepared by the Office of the Clerk for the 

convenience of the reader.  It has been neither reviewed nor approved by the Supreme Court.  Please note that, in the 

interest of brevity, portions of any opinion may not have been summarized.) 

 

State v. Xiomara Gonzales (A-5-15) (075911) 

 

Argued September 12, 2016 -- Decided November 15, 2016 

 

Albin, J., writing for a unanimous Court. 

 

In this appeal, the Court considers the proper scope of the plain-view exception to the warrant requirement 

under Article I, Paragraph 7 of the New Jersey Constitution and whether inadvertent discovery of contraband or 

evidence of a crime should remain a predicate for a plain-view seizure. 

 

The constitutional question in this case arises out of defendant Xiomara Gonzales’s appeal from the denial 

of her motion to suppress evidence seized by police from the vehicle she was driving on February 7, 2009.  Pursuant 

to their ongoing investigation of a drug-distribution scheme, the police learned that Gonzales and a codefendant 

were going to retrieve a package that day that the Prosecutor’s Office suspected would contain a large quantity of 

heroin.  After Gonzales and the codefendant made two stops in separate cars, the codefendant placed two blue 

plastic bags on Gonzales’s back seat, and Gonzales headed toward the Garden State Parkway. 

 

Two officers followed Gonzales.  They saw her speed, turn left on a red light, and pass through a toll on the 

Garden State Parkway without paying.  The officers pulled Gonzales over to the shoulder of the Parkway. 

 

As Officer Perez approached Gonzales’s car, he saw that items had spilled from the blue bags onto the rear 

floorboard.  He “immediately identified” the spilled items as “bricks of heroin.”  Gonzales was arrested and the bags 

sealed.  At a secure site, it was determined that the bags contained 270 bricks of heroin. 

 

Gonzales was charged with first-degree distribution of more than five ounces of heroin, first-degree 

possession of heroin with the intent to distribute, third-degree possession of heroin, and second-degree conspiracy to 

commit racketeering.  Gonzales moved to suppress the evidence. 

 

The trial court denied the motion to suppress, determining that the plain-view exception to the warrant 

requirement justified the warrantless seizure of the heroin because Officer Perez (1) was lawfully present beside 

Gonzales’s car; (2) discovered the heroin “inadvertently” due to the spillage; and (3) had specialized training and 

experience in narcotics detection that made the incriminating nature of the packaged heroin “immediately apparent” 

to him.  The trial court therefore upheld the constitutionality of the search. 

 

The Appellate Division reversed.  Adhering to the plain-view test established in State v. Bruzzese, 94 N.J. 

210, 236–38 (1983), cert. denied, 465 U.S. 1030, 104 S. Ct. 1295, 79 L. Ed. 2d 695 (1984), the appellate panel 

concluded that, because the motor-vehicle stop was a pretext to enable police to seize drugs they knew to be present 

in Gonzales’s car, Officer Perez’s discovery of the heroin did not meet the inadvertence prong of the plain-view 

exception.  In reaching this conclusion, the panel did not address the fact that, since Bruzzese, the United States 

Supreme Court has expressly held that the “inadvertent” discovery of incriminating evidence is not a prerequisite for 

plain-view seizure.  The panel also found that exigent circumstances did not justify the search because the police had 

time to obtain a warrant while pursuing Gonzales’s car.  The panel thus remanded the case for further proceedings. 

 

The Court granted the State’s petition for certification.  223 N.J. 164 (2015).   

 

HELD:  The Court now excises the inadvertence requirement from the plain-view doctrine.  Because it is setting forth a 

new rule of law, the Court will apply the reformulated plain-view doctrine prospectively.  Nevertheless, the Court holds 

that the trial court’s finding of inadvertence is supported by credible evidence in the record.  The Court therefore 

reverses the judgment of the Appellate Division and reinstates the trial court’s denial of the motion to suppress. 
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1. The Court notes that both the New Jersey and Federal Constitutions protect against “unreasonable searches and 

seizures” and forbid the issuance of a warrant absent “probable cause.”  N.J. Const. art. I, ¶ 7; see U.S. Const. 

amend. IV.  Warrantless searches are prohibited unless an exception to the warrant requirement applies such as the 

plain-view doctrine, which authorizes an officer to seize evidence or contraband that is in plain view.  (pp. 15-16) 

 

2.  The United States Supreme Court established the factual predicates necessary to satisfy the plain-view exception 

in Coolidge v. New Hampshire, 403 U.S. 443, 465-72, 91 S. Ct. 2022, 2037-41, 29 L. Ed. 2d 695, 582-87 (1984).  In 

that decision, a plurality of the Court established three requirements for the exception:  (1) The officer must be 

lawfully in the viewing area when making the observation; (2) the evidence must be discovered inadvertently; and 

(3)  the incriminating nature of the evidence to be seized must be immediately apparent to the officer.  The purpose 

of the inadvertence requirement was to ensure that police obtain warrants when they have advance knowledge of 

incriminating evidence or contraband subject to seizure.  The requirement was never adopted by a majority of the 

Court.  (pp 16-20) 

 

3.  In Horton v. California, 496 U.S. 128, 110 S. Ct. 2301, 110 L. Ed. 2d 112 (1990), the United States Supreme 

Court interred the inadvertence requirement as a predicate for a plain-view seizure of evidence.  The majority of the 

Court found that other aspects of search-and-seizure jurisprudence protect against the concerns that the inadvertence 

requirement aimed to address.  The Court also rejected the inadvertence requirement because it necessitated a 

subjective inquiry into the officer’s state of mind.  The Court thus explicitly stated that inadvertence was not a 

necessary predicate to a plain-view seizure, a position that a majority of states have since adopted.  (pp 20-23) 

 

4.  Before Horton was decided, this Court adopted the Coolidge plurality’s formulation of plain view in Bruzzese.  

Even in espousing the three-prong plain-view standard, however, the Court expressed the view that the standard of 

objective reasonableness governs the validity of a search or seizure.  This Court continued to apply the three-part 

test in the post-Horton era, but without occasion to assess whether a plain-view seizure would pass muster in the 

absence of inadvertence.  (pp. 23-26) 

 

5.  The Court stresses the preference for objective standards over subjective inquiries in both federal and New Jersey 

search-and-seizure jurisprudence.  (pp. 27-29) 

 

6.  The Court now excises the inadvertence requirement from the plain-view doctrine.  The Court finds subjective 

inquiry into an officer’s motives to be at odds with the standard of objective reasonableness that applies to a police 

officer’s conduct under the New Jersey Constitution.  The Court notes that the constitutional limiting principle of the 

plain-view doctrine is that the officer must lawfully be in the area where he observed and seized the item, and that it 

must be immediately apparent that the seized item is evidence of a crime.  Because the Court sets forth a new rule of 

law, the Court will apply the reformulated plain-view doctrine prospectively.  (pp 29-32) 

 

7.  Thus, the Court applies the now-defunct three-part plain-view test to the facts of this case.  The Court concludes 

that all three parts of the test were met.  The motor-vehicle violations gave the officers a reasonable and articulable 

suspicion to stop Gonzales’s car, and Officer Perez’s training made the nature of the spilled items “immediately 

apparent.”  Finally, the trial court’s finding that the discovery was inadvertent was supported by sufficient credible 

evidence in the record, and the appellate panel should have deferred to that finding.  (pp 32-35)  

 

8.  The Court observes that the appellate panel also erred in finding that the police lacked exigent circumstances to 

act, stressing that the officers were not required to watch helplessly as Gonzales drove away with what the 

authorities reasonably believed was a cache of drugs.  Here, again, the plain-view observation of the spilled heroin 

provided the basis for the seizure of the contraband.  (pp 35-36) 

 

9.  The Court provides guidance as to the limits of the plain-view exception and the continuing need to obtain a 

warrant when there is sufficient time to do so.  (pp 36-37) 

 

The judgment of the Appellate Division is REVERSED and the trial court’s denial of the motion to 

suppress is REINSTATED.  The matter is REMANDED to the Appellate Division for consideration of the 

remaining sentencing issue.  

 

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, PATTERSON, FERNANDEZ-VINA, 

SOLOMON, and TIMPONE join in JUSTICE ALBIN’s opinion.   
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A-5 September Term 2015 
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STATE OF NEW JERSEY, 

 

 Plaintiff-Appellant, 

 

  v. 

 

XIOMARA GONZALES, 

 

 Defendant-Respondent. 

 

 

Argued September 12, 2016 – Decided November 15, 2016 

 

On certification to the Superior Court, 

Appellate Division. 

 

Frank Muroski, Deputy Attorney General, 

argued the cause for appellant (Christopher 

S. Porrino, Attorney General of New Jersey, 

attorney). 

 

Elizabeth C. Jarit argued the cause for 

respondent (Joseph E. Krakora, Public 

Defender, attorney; Matthew Astore, Deputy 

Public Defender, on the letter brief). 

 

Rebecca J. Livengood argued the cause for 

amicus curiae American Civil Liberties Union 

of New Jersey (Edward L. Barocas, Legal 

Director, Ms. Livengood, Mr. Barocas, 

Alexander R. Shalom, and Jeanne M. LoCicero, 

on the brief).  

 

JUSTICE ALBIN delivered the opinion of the Court. 

 

 In this appeal, we must determine the proper scope of the 

plain-view exception to the warrant requirement under Article I, 

Paragraph 7 of the New Jersey Constitution.   

In State v. Bruzzese, 94 N.J. 210, 236-38 (1983), cert. 
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denied, 465 U.S. 1030, 104 S. Ct. 1295, 79 L. Ed. 2d 695 (1984), 

this Court adopted the plain-view exception as articulated in 

the plurality opinion in Coolidge v. New Hampshire, 403 U.S. 

443, 91 S. Ct. 2022, 29 L. Ed. 2d 564 (1971).  A warrantless 

seizure of evidence in plain view is justified when a police 

officer is lawfully in the area where he observed the evidence, 

it is “immediately apparent” that the item observed is evidence 

of a crime or contraband, and the discovery of the evidence is 

inadvertent.  Bruzzese, supra, 94 N.J. at 236 (citing Coolidge, 

supra, 403 U.S. at 465-68, 470, 91 S. Ct. at 2037-40, 29 L. Ed. 

2d at 582-85).   

Since our decision in Bruzzese, the United States Supreme 

Court in Horton v. California, 496 U.S. 128, 130, 138-39, 110 S. 

Ct. 2301, 2304, 2308-09, 110 L. Ed. 2d 112, 118-19, 124 (1990), 

rejected the inadvertence prong of the plain-view exception.  

The Court in Horton found that the inadvertence requirement 

conflicted with the standard of objective reasonableness that 

guides police conduct under Fourth Amendment jurisprudence.  

Like federal jurisprudence, our recent state constitutional 

decisions have hewed to the view that, in determining the 

constitutionality of a seizure, our courts must look to whether 

“the search was objectively reasonable.”  See State v. Edmonds, 

211 N.J. 117, 133 (2012) (quoting Bruzzese, supra, 211 N.J. at 

219).  Thus, “our Article I, Paragraph 7 jurisprudence primarily 
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has eschewed any consideration of the subjective motivations of 

a police officer in determining the constitutionality of a 

search or seizure.”  Ibid.   

In this case, the trial court denied a suppression motion, 

determining that the police inadvertently discovered drugs in 

plain view during a lawful motor-vehicle stop.  A panel of the 

Appellate Division reversed and suppressed the evidence.  The 

panel found that the motor-vehicle stop was constitutional and 

the police officer was lawfully in a position to view the drugs 

inside the vehicle.  The panel, however, concluded that because 

the officer had advance knowledge that drugs would be in the 

vehicle, the discovery was not inadvertent.  On that basis, the 

panel determined that the warrantless seizure of the drugs did 

not conform to the requirements of the plain-view doctrine under 

Bruzzese.   

We now hold that the inadvertence requirement for a plain-

view seizure is at odds with the objective-reasonableness 

standard that governs our state-law constitutional 

jurisprudence.  Accordingly, like the United States Supreme 

Court in Horton, and most other state courts, we now hold that 

an inadvertent discovery of contraband or evidence of a crime is 

no longer a predicate for a plain-view seizure.  Provided that a 

police officer is lawfully in the viewing area and the nature of 

the evidence is immediately apparent (and other constitutional 
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prerequisites are met), the evidence may be seized.  This 

holding is a new rule of law and therefore must be applied 

prospectively.  Nevertheless, we conclude that the discovery of 

the drugs in this case was sufficiently inadvertent to satisfy 

the then existing plain-view standard.  Accordingly, we reverse 

the appellate panel’s suppression order.   

I. 

 

A. 

 

 Defendant Xiomara Gonzales was charged in a Monmouth County 

indictment with first-degree distribution of more than five 

ounces of heroin, N.J.S.A. 2C:35-5(b)(1); first-degree 

possession of heroin with the intent to distribute, N.J.S.A. 

2C:35-5(b)(1); third-degree possession of heroin, N.J.S.A. 

2C:35-10(a)(1); and second-degree conspiracy to commit 

racketeering, N.J.S.A. 2C:5-2 and N.J.S.A. 2C:41-2(d).1  The 

trial court denied defendant’s motion to suppress evidence.  

Afterwards, pursuant to a plea agreement, defendant pled guilty 

to third-degree conspiracy to possess heroin.  Defendant was 

sentenced to time served -- the 1156 days she had served in jail 

from the date of her arrest to the entry of her plea.  Defendant 

was ordered to pay requisite fines and penalties, and all 

                                                           
1 Defendant was one of many named defendants in this multi-count 

indictment, alleging crimes committed between December 31, 2008, 

and March 24, 2009.   
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remaining charges were dismissed.   

 The focus of this appeal is defendant’s motion to suppress 

evidence seized by police from the vehicle she was driving on 

February 7, 2009.  Defendant claims that, after a motor-vehicle 

stop, the police conducted a warrantless search of her car in 

violation of Article I, Paragraph 7 of the New Jersey 

Constitution.  The Honorable Jamie Perri, J.S.C., presided over 

a three-day suppression hearing during which she heard testimony 

from Detectives George Snowden and Scott Samis of the Monmouth 

County Prosecutor’s Office, and Officer Wilfredo Perez and 

Sergeant Johnny Whitaker of the Newark Police Department.  The 

relevant facts are substantially undisputed; the legal 

conclusions to be drawn from those facts, however, are hotly 

contested. 

 The testimony at the motion-to-suppress hearing detailed 

the events leading to the stop and search of defendant’s motor 

vehicle and her arrest. 

B. 

 In December 2008, the Monmouth County Prosecutor’s Office 

began investigating a drug-distribution scheme involving a 

number of individuals, including codefendant Allen Height whose 

cell phone the Prosecutor’s Office was wiretapping.  Around the 

same time, the United States Drug Enforcement Agency (DEA) and 

the Newark Police Department were investigating codefendant 
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George Thompson, an owner of an East Orange bodega (grocery 

store) on the border of Newark, who was suspected of drug 

trafficking.2  While monitoring Height’s cell phone on February 

7, 2009, Detective Snowden of the Prosecutor’s Office learned 

that Height and an unidentified female -- later revealed to be 

defendant -- intended to travel that day to Thompson’s bodega to 

pick up a package that the Prosecutor’s Office suspected would 

be a large quantity of heroin.  The Prosecutor’s Office, the 

DEA, and the Newark police coordinated their efforts in staking 

out Thompson’s bodega while Detective Snowden continued to 

intercept Height’s incoming and outgoing calls.   

At about 3:20 p.m., Detective Samis and other members of a 

surveillance team positioned themselves outside of the bodega.  

In the meantime, Detective Samis made arrangements to maintain 

the secrecy of the ongoing wiretap investigation in the event 

there was cause to arrest Height or others.  Officer Perez and 

Detective Thomas of the Newark Police Department were directed 

to dress in full uniform and operate a marked patrol vehicle so 

that any arrest would appear routine and unplanned. 

At 3:54 p.m., a black Chevrolet Impala driven by Height and 

a red Toyota Camry driven by defendant, whose identity was still 

unknown, parked outside of Thompson’s bodega.  Height exited the 

                                                           
2 Height and Thompson were also charged with racketeering and 

various other crimes in the multi-count indictment. 
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Impala and entered the bodega carrying a plastic bag while 

defendant remained inside her vehicle.  Afterwards, a van 

occupied by two females pulled up to the bodega, and one of the 

women entered the bodega.  Meanwhile, the wiretap intercepted a 

call between Height and another individual in which the two 

discussed in code language narcotics or currency.3  Fifteen 

minutes after his arrival, Height, accompanied by the woman, 

walked out of the bodega without the bag.  He entered his 

Impala, and she entered her van. 

Height’s Impala, defendant’s Camry, and the van drove in a 

convoy for five to ten minutes -- followed by the surveillance 

team -- to 256 South 7th Street in Newark, the location of one 

of Thompson’s suspected stash houses.  There, Height and the two 

females from the van entered the house while defendant remained 

inside the Camry.  Ten to fifteen minutes later, Height departed 

from the house carrying two blue shopping bags.  He walked to 

the Camry, opened its right rear passenger door, and placed the 

bags inside.  Height then went to the driver’s side of the Camry 

and had a brief conversation with defendant.  Height returned to 

his Impala, and the two drove off with defendant following 

                                                           
3 That individual was later determined to be Jonathan Thomas, who 

was charged in the same multi-count indictment in which 

defendant was named. 
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Height.  At this point, Detective Samis believed that the two 

blue bags in defendant’s Camry contained narcotics, based on the 

wire intercepts and the surveillance.  A stop was not initiated 

in front of Thompson’s stash house to avoid compromising the 

wide-ranging wiretap investigation that involved other targets.      

At 4:34 p.m., Height called defendant and indicated that he 

had to return to the stash house, but would lead her to the 

Garden State Parkway.  During the intercepted call, Height 

instructed defendant to go “where you’re safest at, where you 

are all the time.” 

Detective Samis determined that the wiretap investigation 

would be protected by effectuating a routine motor-vehicle stop 

and that the packages inside the vehicle would be secured either 

by a “search warrant, consent, or a plain view” observation.  

Around this time, Officer Perez and Detective Thomas, who were 

in uniform and operating a marked Newark patrol vehicle, were 

directed to follow defendant.  They did so from several car 

lengths behind, observing defendant travelling at a speed of 

between fifty to fifty-five miles per hour in a twenty-five mile 

per hour speed zone.  At the intersection of South Orange and 

Maybaum Avenues, defendant turned left on a red light.  The 

officers continued following defendant as she headed toward the 

Parkway, all the while remaining in contact with other members 

of the surveillance team. 
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At 4:38 p.m., Height called defendant.  During their 

intercepted conversation, defendant told Height she did not have 

the exact change for the toll, and he advised her to go straight 

through, beeping her horn first.  After defendant passed through 

the Parkway’s southbound exact-change toll station without 

paying, Officer Perez activated the lights to his patrol unit 

and pulled the Camry over on a narrow shoulder of the road.  The 

surveillance team had advised Officer Perez that two blue 

shopping bags had been placed inside the Camry. 

As Officer Perez approached the driver’s side of the Camry, 

he observed through the rear-view window that some of the 

contents of the two blue bags had spilled onto the rear 

floorboard.  He “immediately identified” the spilled items as 

“bricks of heroin.”  At this point, defendant was arrested.  

Detective Thomas handcuffed defendant and placed her in the 

patrol vehicle.  Officer Perez then opened the Camry’s rear 

door, “gathered up the spilled over bricks of heroin,” and 

neatly and tightly put them inside the blue bags, knowing that 

the vehicle would be taken to a secure site.   

Detective Samis and another officer drove the Camry to a 

garage operated by the DEA in Newark.  Inside the two blue bags 

were 13,500 glassine envelopes totaling 270 bricks of heroin.4   

                                                           
4 Each glassine envelope is known as a deck, and 50 decks equal a 

brick. 
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C. 

Judge Perri denied the suppression motion, determining 

“that the heroin in [defendant’s] vehicle was properly seized, 

based upon [Officer] Perez’s plain view observation after a 

valid motor vehicle stop.”  In reaching that conclusion, Judge 

Perri made the following findings.  First, Officer Perez and 

Detective Thomas “conducted a motor vehicle stop . . . based on 

the reasonable and articulable suspicion that [defendant] had 

committed numerous traffic infractions,” which included 

speeding, disregarding a red light, and failing to pay the 

Parkway toll.  Second, the plain-view exception to the warrant 

requirement justified the warrantless seizure of the heroin 

inside the vehicle.   

In Judge Perri’s view, the plain-view seizure met the 

standard set forth in Bruzzese, supra:  Officer Perez was 

“lawfully positioned alongside [defendant’s] vehicle, following 

a valid motor vehicle stop, when [he] observed what he believed 

to be bricks of heroin”; Officer Perez “inadvertently” made his 

discovery because, despite his knowledge of an earlier drug 

transaction, the heroin had spilled from the bags permitting his 

observation; and the incriminating nature of the packaged heroin 

was “immediately apparent” to Officer Perez based on his 

specialized training and experience in narcotics detection. 

Judge Perri therefore upheld the constitutionality of the 
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search.  

D. 

 In an unpublished opinion, a panel of the Appellate 

Division reversed the trial court’s denial of the suppression 

motion, holding that the seizure of the drugs from defendant’s 

car could not be justified based on the plain-view exception.5  

Although the panel cited the Fourth Amendment to the United 

States Constitution, in addition to Article I, Paragraph 7 of 

the New Jersey Constitution, as a source of authority, the panel 

did not address the fact that in Horton, supra, the United 

States Supreme Court expressly stated that the “inadvertent” 

discovery of incriminating evidence is not a prerequisite for a 

plain-view seizure.  Rather, the panel adhered to the Bruzzese 

plain-view test, including the inadvertence prong. 

 According to the panel, the record supported the trial 

court’s finding that defendant’s traffic violations provided 

Officer Perez with reasonable and articulable suspicion for the 

motor-vehicle stop.  The panel, however, concluded that Officer 

Perez’s discovery of the heroin in defendant’s car did not meet 

the inadvertence prong of the plain-view exception.  It reached 

that conclusion because “the presence of the drugs in 

                                                           
5 Because the appellate panel granted the motion to suppress, it 

did not reach defendant’s argument that the sentence imposed was 

excessive.   
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defendant’s car was clearly known in advance, and the motor 

vehicle stop, as planned, was a pretext to enable police to 

seize the narcotics.”  The panel determined that the seizure of 

the heroin under the plain-view exception “violated defendant’s 

rights under the federal and New Jersey Constitutions.”  

The panel also found that exigent circumstances did not 

justify the search because the police had sufficient time to 

secure a warrant while police officers trailed defendant through 

the streets of Newark after Height had placed the drugs in her 

car.  The panel remanded the case for further proceedings in 

light of its suppression of the evidence.     

We granted the State’s petition for certification.  State 

v. Gonzales, 223 N.J. 164 (2015).  We also granted the motion of 

the American Civil Liberties Union of New Jersey (ACLU-NJ) to 

participate as amicus curiae. 

II. 

A. 

 The State urges this Court to align our state-law 

constitutional jurisprudence with Fourth Amendment 

jurisprudence, in particular Horton v. California, supra, which 

eliminated the requirement that police must discover 

incriminating evidence inadvertently to justify a lawful 

warrantless plain-view seizure.  The State argues that the 

inadvertence requirement necessitates that courts probe the 
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motives and unarticulated suspicions of police officers and 

therefore is in conflict with the “objective-reasonableness 

test,” which governs search-and-seizure law under Article I, 

Paragraph 7 of the New Jersey Constitution.  The State contends 

that, so long as a police officer is lawfully in the place where 

the plain-view observation is made, it is irrelevant whether the 

officer harbored the hope -- the ulterior motive -- of making 

the observation.  The State asks us to reverse the Appellate 

Division on either of two grounds:  the police did not have to 

discover the drugs inadvertently or, alternatively, the 

inadvertence prong was satisfied, as the trial court found.     

B. 

 Defendant maintains that this Court should not abandon the 

inadvertence prong of the plain-view exception, which has long 

been a part of our state-law jurisprudence, beginning with 

Bruzzese, supra.  Defendant asserts that the State has failed to 

show any special justification for a departure from our 

precedents.  In defendant’s view, the inadvertence requirement 

is consonant with “the true touchstone of New Jersey’s search-

and-seizure law -- when the police have probable cause to 

believe that contraband will be at a certain place at a certain 

time, they must get a warrant.”  Accordingly, defendant submits 

that warrantless plain-view seizures are not lawful when the 

discovery of the evidence is not inadvertent.  Defendant reasons 
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that because the discovery of the drugs in this case was not 

inadvertent, the Appellate Division must be affirmed. 

C. 

Amicus curiae ACLU-NJ encourages this Court not to adopt 

the Horton plain-view test, but rather to adhere to our state-

law formulation of the plain-view exception in Bruzzese.  The 

ACLU-NJ asserts that the Bruzzese plain-view standard is based 

on state-constitutional grounds and provides greater protection 

to New Jersey’s citizens from unreasonable searches and seizures 

in the wake of Horton.  According to the ACLU-NJ, the 

inadvertence requirement has continuing vitality because it 

deters pretextual searches -- “planned warrantless searches, 

where [the police] know in advance the location of certain 

evidence and intend to seize it,” quoting State v. Damplias, 282 

N.J. Super. 471, 478-79 (App. Div. 1995), certif. denied, 154 

N.J. 607 (1998).  The ACLU-NJ posits that abandoning the 

inadvertence requirement would offend the doctrine of stare 

decisis, noting that this Court employed all three prongs of the 

plain-view exception in State v. Earls, 214 N.J. 564, 592 

(2013).  The ACLU-NJ insists that the State has failed to show 

that the inadvertence prong is unworkable or is at odds with the 

standard of objective reasonableness. 

III. 

In light of the United States Supreme Court’s decision to 
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eliminate the inadvertence requirement as part of the plain-view 

exception under the Fourth Amendment, Horton, supra, 496 U.S. at 

141-42, 110 S. Ct. at 2310, 110 L. Ed. 2d at 126, we now address 

whether the inadvertence prong of the plain-view doctrine has 

continuing vitality under our State Constitution.  We begin with 

a discussion of the constitutional underpinnings of the plain-

view doctrine.   

A. 

Article I, Paragraph 7 of the New Jersey Constitution, like 

its federal counterpart, protects against “unreasonable searches 

and seizures” and forbids the issuance of a warrant in the 

absence of “probable cause.”  N.J. Const. art. I, ¶ 7; see U.S. 

Const. amend. IV.  Under our constitutional scheme, the clear 

preference is that police officers secure a judicial warrant 

before executing a search.  Edmonds, supra, 211 N.J. at 129.  

For that reason, “a warrantless search is presumptively 

invalid.”  Id. at 130.  To justify a warrantless search, the 

State must establish that the search falls into “one of the ‘few 

specifically established and well-delineated exceptions to the 

warrant requirement.’”  Ibid. (quoting State v. Frankel, 179 

N.J. 586, 598, cert. denied, 543 U.S. 876, 125 S. Ct. 108, 160 

L. Ed. 2d 128 (2004)).  One such exception to the warrant 

requirement authorizes a police officer to seize evidence or 

contraband that is in plain view.  Bruzzese, supra, 94 N.J. at 
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235-36.  It is the contours of the plain-view exception that are 

at issue in this case.   

The plain-view exception has long been part of our search-

and-seizure jurisprudence, Coolidge, supra, 403 U.S. at 465, 91 

S. Ct. at 2037, 29 L. Ed. 2d at 582, but not until 1971 did the 

United States Supreme Court in Coolidge define in a plurality 

opinion, for Fourth Amendment purposes, the factual predicates 

necessary to satisfy that exception, see id. at 465-72, 91 S. 

Ct. at 2037-41, 29 L. Ed. 2d at 582-87.  To understand how the 

plurality arrived at the plain-view test in Coolidge, we must 

first look to the facts of that case. 

The case involved a murder investigation that targeted 

Coolidge as the prime suspect.  Id. at 445-46, 91 S. Ct. at 

2027, 29 L. Ed. 2d at 570-71.  Law enforcement authorities 

secured from New Hampshire’s Attorney General a warrant to 

search Coolidge’s Pontiac automobile, which was believed to have 

played a role in the victim’s disappearance.  Id. at 447, 91 S. 

Ct. at 2028, 29 L. Ed. 2d at 571-72.  The Pontiac was parked in 

Coolidge’s driveway and “[was] plainly visible both from the 

street and from inside the house where Coolidge was actually 

arrested.”  Id. at 447-48, 91 S. Ct. at 2028, 29 L. Ed. 2d at 

572.  Two-and-a-half hours after Coolidge’s arrest, the Pontiac 

was impounded.  Id. at 447, 91 S. Ct. at 2028, 29 L. Ed. 2d at 

572.  A search of the car uncovered evidence linking Coolidge to 
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the crime.  Id. at 448, 91 S. Ct. at 2028, 29 L. Ed. 2d at 572.   

The United States Supreme Court first determined that the 

warrant did not issue from a neutral and detached magistrate and 

therefore was constitutionally invalid.  Id. at 449-53, 91 S. 

Ct. at 2029-31, 29 L. Ed. 2d at 572-75.  Accordingly, the search 

of the car could pass muster under the Fourth Amendment only if 

the search fit within an exception to the warrant requirement.  

Id. at 453, 91 S. Ct. at 2031, 29 L. Ed. 2d at 575.  New 

Hampshire invoked the plain-view exception as a basis for the 

warrantless seizure of the car, claiming that the car was an 

instrumentality of the crime.  Id. at 464, 91 S. Ct. at 2037, 29 

L. Ed. 2d at 581-82.   

In an opinion authored by Justice Stewart, a plurality of 

the Court articulated three requirements for the plain-view 

exception: (1) the officer must be lawfully in the viewing area 

when making the observation, see id. at 468, 91 S. Ct. at 2039, 

29 L. Ed. 2d at 584; (2) “the discovery of the evidence . . . 

must be inadvertent,” id. at 469, 91 S. Ct. at 2040, 29 L. Ed. 

2d at 585; and (3) the incriminating nature of the evidence to 

be seized must be “immediately apparent to the police,” id. at 

466, 91 S. Ct. at 2038, 29 L. Ed. 2d at 583.   

The purpose of the inadvertence requirement, in part, was 

to acknowledge that “where the discovery is anticipated, where 

the police know in advance the location of the evidence and 
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intend to seize it,” the police should secure a valid warrant.  

Id. at 470, 91 S. Ct. at 2040, 29 L. Ed. 2d at 585.  In other 

words, in the absence of exigent circumstances, a warrant was 

required to seize the Pontiac.  See id. at 471, 91 S. Ct. at 

2040-41, 29 L. Ed. 2d at 586.  The plain-view seizure of the car 

in Coolidge violated the inadvertence prong, and therefore the 

Fourth Amendment, because the “police had ample opportunity to 

obtain a valid warrant; they knew the automobile’s exact 

description and location well in advance; they intended to seize 

it when they came upon Coolidge’s property.”  Id. at 472, 91 S. 

Ct. at 2041, 29 L. Ed. 2d at 586-87.6 

In a dissenting opinion, Justice White advanced the 

position that “the inadvertence rule is unnecessary to further 

any Fourth Amendment ends.”  Id. at 517, 91 S. Ct. at 2063, 29 

L. Ed. 2d at 613 (White, J., dissenting).  In Justice White’s 

view, so long as police officers are lawfully in a place -- 

whether by authority of a warrant or an exception to the warrant 

requirement, or the place’s designation as a public area -- 

“seizure of evidence without a warrant is not itself an invasion 

either of personal privacy or of property rights beyond that 

already authorized by law.”  Id. at 513-15, 91 S. Ct. at 2061-

                                                           
6 Justice Stewart, however, suggested that a plain-view discovery 

of contraband -- even if the discovery were not inadvertent -- 

might lead to a different outcome.  See Coolidge, supra, 403 

U.S. at 471-72, 91 S. Ct. at 2041, 29 L. Ed. 2d at 586.   
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63, 29 L. Ed. 2d at 610-12.  Justice White reasoned that the 

Fourth Amendment does not require officers to “guard [or] ignore 

the evidence while a warrant is sought” because “having a 

magistrate confirm that what the officer saw with his own eyes 

is in fact contraband or evidence of crime are not substantial 

constitutional considerations.”  Id. at 516, 91 S. Ct. at 2063, 

29 L. Ed. 2d at 612.  Thus, a police officer authorized by a 

warrant to search a home just for a rifle would not have to 

secure an additional warrant to seize other evidence of a crime 

observed in plain view, even if the observation was not 

inadvertent.  Ibid.        

A majority of the United States Supreme Court never 

endorsed the inadvertence prong of the plain-view exception, 

even though it was applied in other plurality opinions.  In 

Texas v. Brown, the Court upheld the seizure of heroin from an 

automobile based on the plain-view doctrine as articulated in 

Coolidge.  460 U.S. 730, 743-44, 103 S. Ct. 1535, 1543-44, 75 L. 

Ed. 2d 502, 514-15 (1983).  Brown involved an automobile stop 

during which a police officer, experienced in drug detection, 

observed between the driver’s fingers a party balloon that the 

officer reasonably believed contained narcotics.  Id. at 733-34, 

103 S. Ct. at 1539, 75 L. Ed. 2d at 508.  The Court clarified 

that evidence of a crime is “immediately apparent” under the 

plain-view doctrine when the officer possesses “probable cause 
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to associate the property with criminal activity.”  Id. at 741-

42, 103 S. Ct. at 1543, 75 L. Ed. 2d at 513 (emphasis omitted) 

(quoting Payton v. New York, 445 U.S. 573, 587, 100 S. Ct. 1371, 

1380, 63 L. Ed. 2d 639, 651 (1980)).  A plurality of the Court 

also determined that, “[w]hatever may be the final disposition 

of the ‘inadvertence’ element of ‘plain view,’” the discovery of 

the heroin was sufficiently inadvertent to justify the seizure 

of the heroin.  Id. at 743, 103 S. Ct. at 1544, 75 L. Ed. 2d at 

514-15 (emphasis added).   

In a concurring opinion, Justice White maintained his 

disapproval of Coolidge’s requirement “that plain-view seizures 

are valid only if the viewing is ‘inadvertent.’”  Brown, supra, 

460 U.S. at 744, 103 S. Ct. at 1544, 75 L. Ed. 2d at 515 (White, 

J., concurring).  The plurality’s reference to the uncertain 

status of the inadvertence prong set the stage for a future 

challenge to the plain-view doctrine.      

 That challenge came in Horton v. California, 496 U.S. 128, 

110 S. Ct. 2301, 110 L. Ed. 2d 112 (1990), where the United 

States Supreme Court interred the inadvertence requirement as a 

predicate for a plain-view seizure of evidence.  In Horton, two 

men, one armed with a machine gun and the other with a stun gun, 

robbed the victim in his home, stealing cash and jewelry.  Id. 

at 130, 110 S. Ct. at 2304, 110 L. Ed. 2d at 119.  A police 

sergeant applied for a search warrant of the defendant’s 
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residence by filing an affidavit, providing probable cause for 

the search and describing the weapons and proceeds to be seized.  

Id. at 130-31, 110 S. Ct. at 2304, 110 L. Ed. 2d at 119.  The 

search warrant issued by a magistrate, however, authorized only 

a search for the stolen property and not a search for weapons.  

Id. at 131, 110 S. Ct. at 2304, 110 L. Ed. 2d at 119.  During 

the search, the sergeant did not find the proceeds of the 

robbery, but he did seize a machine gun, two stun guns, and a 

revolver that he observed in plain view -- weapons (other than 

the revolver) mentioned in the sergeant’s affidavit.  Id. at 

131, 110 S. Ct. at 2304-05, 110 L. Ed. 2d at 119.  The weapons 

were not discovered inadvertently because the sergeant, 

according to his testimony, “was interested in finding other 

evidence connecting [the defendant] to the robbery.”  Id. at 

131, 110 S. Ct. at 2305, 110 L. Ed. 2d at 119.   

 The Court held that inadvertence was not a necessary 

component of the plain-view exception.  Id. at 141-42, 110 S. 

Ct. at 2310, 110 L. Ed. 2d at 126.  Writing for the majority, 

Justice Stevens explained that protection against unreasonable 

searches and seizures did not depend on the inadvertence prong, 

which he deemed superfluous to the requirement that a warrant 

particularly describe the place to be searched and things to be 

seized and the requirement that “a warrantless search be 

circumscribed by the exigencies which justify its initiation.”  

209

202



 

22 
 

Id. at 139-40, 110 S. Ct. at 2309, 110 L. Ed. 2d at 124-25.  

Horton held that “[s]crupulous adherence to these requirements 

serves the interests in limiting the area and duration of the 

search” and that once “the officer has a lawful right of access, 

. . . no additional Fourth Amendment interest is furthered by 

requiring that the discovery of evidence be inadvertent.”  Id. 

at 140, 110 S. Ct. at 2309-10, 110 L. Ed. 2d at 125.   

 The Court also took issue with the subjective inquiry that 

the inadvertence requirement mandated, explaining that 

“evenhanded law enforcement is best achieved by the application 

of objective standards of conduct, rather than standards that 

depend upon the subjective state of mind of the officer.”  Id. 

at 138, 110 S. Ct. at 2308-09, 110 L. Ed. 2d at 124.  The Court 

reasoned that merely because “an officer is interested in an 

item of evidence and fully expects to find it in the course of a 

search should not invalidate its seizure if the search is 

confined in area and duration by the terms of a warrant or a 

valid exception to the warrant requirement.”  Id. at 138, 110 S. 

Ct. at 2309, 110 L. Ed. 2d at 124.  The Horton Court recognized 

that although “inadvertence is a characteristic of most 

legitimate ‘plain[-]view’ seizures, it is not a necessary 

condition” for such seizures.  Id. at 130, 110 S. Ct. at 2304, 

110 L. Ed. 2d at 118-19.   

 Since Horton, a majority of states have followed suit and 
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removed the inadvertence requirement from the plain-view 

analysis.  See, e.g., People v. Kluhsman, 980 P.2d 529, 534 n.6 

(Colo. 1999); State v. Ainsworth, 801 P.2d 749, 753 n.9 (Or. 

1990); Commonwealth v. Ellis, 662 A.2d 1043, 1049 & n.6 (Pa. 

1995); State v. Wright, 706 S.E.2d 324, 327 (S.C. 2011) 

(adopting the Horton rule and noting that in doing so it 

“join[ed] . . . the majority of states”).  But see State v. 

Meyer, 893 P.2d 159, 165 n.6 (Haw. 1995); Commonwealth v. 

Balicki, 762 N.E.2d 290, 298 (Mass. 2002). 

B. 

 Following Coolidge and Brown, but before the United States 

Supreme Court finally set the contours of the plain-view 

doctrine in Horton, this Court addressed the plain-view 

exception in State v. Bruzzese, 94 N.J. 210, 235-39 (1983), 

cert. denied, 465 U.S. 1030, 104 S. Ct. 1295, 79 L. Ed. 2d 695 

(1984).  Recognizing the unsettled state of federal 

jurisprudence on the plain-view doctrine at the time, this Court 

adopted the Coolidge plurality’s formulation of plain view under 

Article I, Paragraph 7 of the New Jersey Constitution.  Id. at 

237-38. 

 In Bruzzese, the defendant became a suspect in the burglary 

of a commercial establishment, where he had previously worked.  

Id. at 213-14.  The police uncovered the “distinctive sole 

imprint” of a boot on a door that had been kicked in during the 
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burglary.  Id. at 213.  A criminal records check of the 

defendant revealed an outstanding arrest warrant for contempt of 

court.  Id. at 214.  Detective Hicks went to the defendant’s 

home for two purposes:  to arrest him and question him about the 

burglary.  Ibid.  The defendant was arrested at his home, but 

because he was not fully dressed, Detective Hicks and another 

officer accompanied him to his bedroom, where the defendant 

intended to put on some additional clothes.  Id. at 215.  Inside 

the bedroom, Detective Hicks noticed a pair of boots and 

examined the soles, which corresponded to the distinctive print 

left at the burglary scene.  Ibid.  The trial court suppressed 

the boots, and the Appellate Division affirmed, stating that 

“the observation and seizure of the boots . . . were in fact 

pretextual and arbitrary,” in violation of our Federal and State 

Constitutions.  Id. at 219. 

 This Court reversed and held that Detective Hicks’s seizure 

of the boots met the plain-view exception articulated in Brown 

and Coolidge.  Id. at 235-39.  We adopted the Coolidge/Brown 

formulation as the governing standard under Article I, Paragraph 

7 of our State Constitution.  Id. at 236-38.   

We stated “that the proper inquiry for determining the 

constitutionality of a search-and-seizure is whether the conduct 

of the law enforcement officer who undertook the search was 

objectively reasonable, without regard to [the officer’s] 
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underlying motives or intent.”  Id. at 219.  We declined “to 

engage in a costly and time-consuming expedition into the state 

of mind of the searching officer.”  Id. at 221.  We expressed 

confidence that, in the long run, “the objective standard will 

protect the privacy of our citizens and prevent the police from 

exercising merely pretextual searches.”  Id. at 225. 

The Court determined that the three-prong plain-view 

standard was satisfied.7  Id. at 235-39.  Specifically, the Court 

found that “[Detective] Hicks discovered the boots 

inadvertently.”  Id. at 238.  In making that finding, however, 

the tension between the earlier espoused objective standard and 

the seemingly subjective nature of the inadvertence requirement 

was revealed.  In rejecting the challenge to the inadvertence 

prong, the Court stated that “[t]he ‘hope’ nestled in the back 

of Detective Hicks’s mind that he might learn something about 

the burglary in the course of defendant’s arrest does not defeat 

the notion that his discovery of the boots was an inadvertent 

fortuity.”  Id. at 238.  Clearly, if an objective standard 

governed, and Detective Hicks’s subjective motives were 

irrelevant to the inquiry, then no concern would have been 

expressed about the particular thoughts Detective Hicks may have 

                                                           
7  The Court also concluded that Detective Hicks had a lawful 

basis for accompanying the arrested defendant to his bedroom.  

Bruzzese, supra, 94 N.J. at 230-35.   

213

206



 

26 
 

harbored. 

In the post-Horton era, we continued to apply the three-

prong plain-view test.  See Earls, supra, 214 N.J. at 592; State 

v. Mann, 203 N.J. 328, 340-41 (2010).  But, importantly, in each 

case we concluded that the inadvertence prong was met, and 

therefore we had no occasion to address whether a plain-view 

seizure would pass muster in the absence of inadvertence.  

Earls, supra, 214 N.J. at 592; Mann, supra, 203 N.J. at 340-41.  

However, in State v. Johnson, we commented “that whatever 

remains of the ‘inadvertence’ requirement of plain view since 

Horton was satisfied in this case because the police officers 

did not know in advance that evidence would be found.”  171 N.J. 

192, 213 (2002) (emphasis added). 

In the case before us, the issue is clearly joined.  The 

Appellate Division reversed the trial court’s denial of the 

suppression motion precisely because the State failed to 

establish that the plain-view seizure of the drugs occurred 

inadvertently.  We granted certification to decide whether the 

inadvertence requirement has continuing viability under our 

state-constitutional jurisprudence. 

We next discuss one of the central principles undergirding 

both Article I, Paragraph 7 of our State Constitution and the 

Fourth Amendment -- the notion that the reasonableness of a 

search or seizure is governed by an objective standard.  
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IV. 

The United States Supreme Court has long held that the 

reasonableness of a police action under the Fourth Amendment is 

viewed objectively, based on the circumstances of the particular 

search or seizure, “regardless of the individual officer’s state 

of mind.”  Brigham City v. Stuart, 547 U.S. 398, 404, 126 S. Ct. 

1943, 1948, 164 L. Ed. 2d 650, 658 (2006); Scott v. United 

States, 436 U.S. 128, 138, 98 S. Ct. 1717, 1723, 56 L. Ed. 2d 

168, 178 (1978) (“[T]he fact that the officer does not have the 

state of mind which is hypothecated by the reasons which provide 

the legal justification for the officer’s action does not 

invalidate the action taken as long as the circumstances, viewed 

objectively, justify that action.”).  The Supreme Court has made 

clear that an officer’s motives are not to be taken into account 

in analyzing the reasonableness of a search or seizure, 

asserting that “[a]n officer’s evil intentions will not make a 

Fourth Amendment violation out of an objectively reasonable use 

of force; nor will an officer’s good intentions make an 

objectively unreasonable use of force constitutional.”  Graham 

v. Connor, 490 U.S. 386, 397, 109 S. Ct. 1865, 1872, 104 L. Ed. 

2d 443, 456 (1989). 

This Court in Bruzzese, supra, expressly adopted the United 

States Supreme Court’s “objective approach” to analyzing the 

reasonableness of searches and seizures, 94 N.J. at 220-21, and 

215

208



 

28 
 

specifically rejected the “pretext approach” advocated by the 

Bruzzese dissent, see id. at 244-53 (Pollock, J., dissenting).  

We have primarily “eschewed any consideration of the subjective 

motivations of a police officer in determining the 

constitutionality of a search or seizure” under Article I, 

Paragraph 7 of our State Constitution.  Edmonds, supra, 211 N.J. 

at 133; see also State v. O’Neal, 190 N.J. 601, 614 (2007) 

(finding that search of defendant, whether immediately before or 

after arrest, was “objectively reasonable” because officers had 

probable cause to arrest).   

Just four years ago in Edmonds, supra, we refined our 

analysis of the emergency aid exception to the warrant 

requirement, which in Frankel, supra, 179 N.J. at 600, allowed 

for an analysis of a police officer’s motives in determining the 

validity of the search.  211 N.J. at 133.  In Edmonds, we 

eliminated the factor that permitted an inquiry into the 

subjective motives of the officer rendering emergency-aid 

because, under our state-constitutional jurisprudence, delving 

into “the subjective motivation of the officer [is not] a 

legitimate consideration in our search-and-seizure analysis.”  

Ibid. (citing O’Neal, supra, 190 N.J. at 613-14).  We recognized 

that “the elusive attempt to plumb the subjective motivations of 

an officer will [not] meaningfully advance either the privacy 

interests of an individual or the ultimate determination of 
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whether a particular search or seizure was unreasonable under 

state law.”  Ibid.  

Whether a police officer made an inadvertent discovery 

under the plain-view doctrine is a subjective inquiry.  See 

Horton, supra, 496 U.S. at 138, 110 S. Ct. at 2308-09, 110 L. 

Ed. 2d at 124 (finding Coolidge plain-view test flawed because 

it “depend[s] upon the subjective state of mind of the 

officer”); Damplias, supra, 282 N.J. Super. at 478-79 (“[T]he 

purpose of the requirement is to prevent warrantless pretextual 

searches and seizures.”).  Indeed, the appellate panel in this 

case found that the inadvertence prong was not met because of 

the subjective motivations of the police:  “[T]he presence of 

the drugs in [the] defendant’s car was clearly known in advance, 

and the motor vehicle stop, as planned, was a pretext to enable 

police to seize the narcotics.”        

V. 

Our federal- and state-constitutional jurisprudence are 

squarely aligned in applying the standard of objective 

reasonableness in analyzing whether a search or seizure violates 

constitutional norms.  We now reject the inadvertence prong of 

the plain-view doctrine because it requires an inquiry into a 

police officer’s motives and therefore is at odds with the 

standard of objective reasonableness that governs our analysis 

of a police officer’s conduct under Article I, Paragraph 7 of 

217

210



 

30 
 

our State Constitution.   

We agree with the reasoning of Justice Stevens in Horton, 

supra, that faithful adherence to the dictates of the warrant 

requirement and to the limiting principles in the well-

delineated exceptions to the warrant requirement will better 

advance the twin goals of evenhanded law enforcement and 

protecting the individual against unreasonable searches and 

seizures.  See 496 U.S. at 138-40, 110 S. Ct. at 2308-10, 110 L. 

Ed. 2d at 124-25.   

The requirement that a warrant particularly describe the 

place to be searched and the items to be seized -- not the 

inadvertence rule -- circumscribes the places where a police 

officer may look for evidence.  See id. at 139-40, 110 S. Ct. at 

2309-10, 110 L. Ed. 2d at 125.  Likewise, the exigencies that 

give rise to exceptions to the warrant requirement -- not the 

inadvertence rule -- limit the scope of a search.  See id. at 

139-40, 110 S. Ct. at 2309, 110 L. Ed. 2d at 125.  For example, 

under the emergency-aid doctrine, “[a] police officer entering a 

home looking for a person injured or in danger may not expand 

the scope of the search by peering into drawers, cupboards, or 

wastepaper baskets.”  Edmonds, supra, 211 N.J. at 134 

(alteration in original) (quoting Frankel, supra, 179 N.J. at 

599). 

It makes little sense that, in a murder investigation, a 
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police officer armed with a warrant to search a home for a knife 

should ignore a rifle lawfully observed in plain view that is 

clearly linked to the murder.  The whole notion of the plain-

view doctrine is that, under such circumstances, the officer 

does not have to secure a separate warrant from a judge to 

confirm what he has seen with his own eyes.8  The same reasoning 

applies to warrantless searches that are permissible under our 

federal and state constitutions.  A police officer lawfully 

entering a home under the emergency-aid doctrine in response to 

an ongoing domestic-violence incident is not obliged to ignore 

bales of marijuana in plain sight even if he knew the homeowner 

was a drug dealer. 

Under the plain-view doctrine, the constitutional limiting 

principle is that the officer must lawfully be in the area where 

he observed and seized the incriminating item or contraband, and 

it must be immediately apparent that the seized item is evidence 

of a crime. 

We acknowledge that, in rejecting the inadvertence prong as 

a component of the plain-view exception as articulated in 

Bruzzese, we are setting forth a new rule of law.  We therefore 

                                                           
8  As Justice Stevens noted in Horton, supra, an officer with 

probable cause that an incriminating item is likely to be found 

during a search will have no reason purposely to withhold that 

information in a warrant application.  See 496 U.S. at 138, 110 

S. Ct. at 2309, 110 L. Ed. 2d at 124.   
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apply the reformulated plain-view doctrine prospectively.  State 

v. Witt, 223 N.J. 409, 449-50 (2015) (prospectively applying 

excision of “exigency” requirement from automobile exception to 

warrant requirement “because to do otherwise would be unfair and 

potentially offend constitutional principles that bar the 

imposition of an ‘ex post facto law’” (citation omitted)).  

Accordingly, we must analyze whether the seizure of the heroin 

in this case satisfied the inadvertence requirement of the 

plain-view doctrine. 

VI. 

A. 

 We begin with our standard of review.  Appellate review of 

a motion judge’s factual findings in a suppression hearing is 

highly deferential.  State v. Hubbard, 222 N.J. 249, 262 (2015).  

We are obliged to uphold the motion judge’s factual findings so 

long as sufficient credible evidence in the record supports 

those findings.  State v. Elders, 192 N.J. 224, 243-44 (2007).  

Those factual findings are entitled to deference because the 

motion judge, unlike an appellate court, has the “opportunity to 

hear and see the witnesses and to have the ‘feel’ of the case, 

which a reviewing court cannot enjoy.”  State v. Johnson, 42 

N.J. 146, 161 (1964). 

 Judge Perri presided over a three-day suppression hearing, 

during which four witnesses testified.  The relevant testimony 
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is largely undisputed.  Based on wiretap intercepts of 

codefendant Height’s cell phone, law enforcement authorities 

staked out codefendant Thompson’s East Orange bodega, where 

Height was expected to pick up a large quantity of drugs.  The 

monitoring of Height’s cell phone also revealed that a woman -- 

later identified as defendant -- would accompany Height.  Height 

and defendant arrived in two separate cars at the bodega.  

Height entered the bodega alone carrying a bag and left carrying 

nothing.  He and defendant then drove in separate cars to 

Thompson’s Newark stash house, which Height entered alone.  

Height exited carrying two bags, which he placed in the rear of 

defendant’s car.   

At this point, the law enforcement authorities had reason 

to believe, based on the wiretap intercepts and the 

surveillance, that the two bags carried drugs.  An arrest at 

that time, however, would have compromised the ongoing 

investigation, and therefore the authorities decided to 

effectuate a routine motor-vehicle stop.  The plan was to secure 

the bags by way of a search warrant, consent, or a plain-view 

observation.   

Defendant drove off separately from Height.  Newark police 

officers, following defendant, observed her make three motor-

vehicle violations:  speeding, turning left on a red light, and 

failing to pay the Garden State Parkway toll.  The officers then 
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pulled defendant over as she entered the Parkway in a congested 

area of the roadway.  One of the officers observed in plain view 

decks of heroin spilled from the bags in the rear of the car.  

The officers seized the drugs, and the vehicle was taken to a 

DEA garage.  Judge Perri determined that the seizure met the 

plain-view doctrine.   

 Judge Perri found, and the appellate panel agreed, that the 

officers had a reasonable and articulable suspicion to justify 

the stop of defendant’s car on the basis of the motor-vehicle 

violations.  Judge Perri also found, and the appellate panel 

agreed, that the officer, from his lawful position outside the 

car, observed the decks of heroin and that, from the officer’s 

years of specialized training and experience, the nature of the 

drugs was immediately apparent to him.  Unlike the appellate 

panel, Judge Perri concluded that that the police discovered the 

evidence inadvertently.  She determined that “[a]lthough [the 

officer] had been advised that it was suspected that a drug 

transaction had taken place, it was only when he approached the 

vehicle that he viewed the suspected heroin, which had spilled 

from the bags[.]”  In other words, the officer could not have 

reasonably predicted that the contents of the bags would be 

revealed to his plain sight.  Had the decks of heroin not 

spilled from the bags, the plan –- according to Detective Samis 

–- was to seek consent or a warrant to search the car.  The 
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officer was not required to avert his eyes from the sight of the 

drugs that unexpectedly had fallen from the bags.  Once the 

officer observed the spilled heroin in the rear of the car, the 

plain-view exception to the warrant requirement permitted the 

seizure of the drugs.  See Mann, supra, 203 N.J. at 341 

(upholding seizure of drugs from backseat of vehicle based on 

plain-view exception to warrant requirement).  Judge Perri’s 

finding of inadvertence is supported by sufficient credible 

evidence in the record.   

The appellate panel failed to afford proper deference to 

that finding.  Although the panel resolved that the officers 

lawfully stopped defendant’s car based on the motor-vehicle 

violations, the panel also characterized the stop as pretextual 

in concluding that the discovery of the drugs was not 

inadvertent.  These conflicting findings illustrate the dilemma 

of having a standard of objective reasonableness side-by-side 

with a test that pries into an officer’s motives.  The panel 

also clearly erred in concluding that the plain-view standard 

violated federal law because Horton, supra, does not require an 

inadvertent discovery.   

Last, we do not agree with the panel’s finding that police 

lacked exigent circumstances to act because time allowed for the 

securing of a search warrant.  We realize that this issue is not 

germane to the outcome of this case because, as Judge Perri 

223

216



 

36 
 

found, the valid motor-vehicle stop gave the officers the lawful 

opportunity to make the plain-view observation.  Nevertheless, 

we note that less than one-half hour passed from the moment the 

police observed the suspected drug-filled bags placed into 

defendant’s car until the motor-vehicle stop -- hardly enough 

time to obtain a warrant while police officers trailed 

defendant’s vehicle through the streets of Newark.  Even had 

defendant not violated our motor-vehicle laws, the officers were 

not required to watch helplessly as defendant drove away with 

what the authorities reasonably believed was a cache of drugs. 

Nevertheless, the officers’ reasonable and articulable 

basis in stopping the car did not authorize a search of the 

vehicle absent a warrant or an exception to the warrant 

requirement.  Here again, the plain-view observation of the 

spilled heroin provided the basis for the seizure of the 

contraband.  See Mann, supra, 203 N.J. at 341. 

In summary, a standard of objective reasonableness governs 

the validity of searches and seizures under both our Federal and 

State Constitutions.  An objectively reasonable search or 

seizure is constitutional despite an officer’s questionable 

motives, and an objectively unreasonable search or seizure 

cannot be saved despite an officer’s unimpeachable motives. 

B. 

We conclude with two final points.  Plain view, in most 
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instances, will not be the sole justification for a seizure of 

evidence because police must always have a lawful reason to be 

in the area where the evidence is found.  Thus, when necessary, 

the police will also be required to comply with the warrant 

requirement or one of the well-delineated exceptions to that 

requirement.   

Moreover, the warrantless seizure of the parked car from 

the driveway in Coolidge would not be permissible under our 

state-law jurisprudence because the police had sufficient time -

- days -- to secure a valid warrant.  In Witt, supra, we 

specifically noted that, in the case of a car suspected of 

containing drugs parked in a driveway, “if the circumstances 

giving rise to probable cause were foreseeable and not 

spontaneous, the warrant requirement applies.”  223 N.J. at 448.  

In short, when the police have sufficient time to secure a 

warrant, they must do so.   

VII. 

 For the reasons expressed, we reverse the judgment of the 

Appellate Division suppressing the evidence.  The motion court’s 

denial of the motion to suppress is reinstated.  We remand to 

the Appellate Division for consideration of the remaining 

sentencing issue. 

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, PATTERSON, 

FERNANDEZ-VINA, SOLOMON, and TIMPONE join in JUSTICE ALBIN’s 

opinion.   
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OPINION

JUSTICE ALBIN delivered the opinion of the Court.

In this [*13] appeal, we are called on to determine
whether the constitutional standard governing an
automobile search in State v. Pena-Flores, 198 N.J. 6,
965 A.2d 114 (2009) is unsound in principle and
unworkable in practice.

In Pena-Flores, supra, 198 N.J. at 28, 965 A.2d 114,
a deeply divided Court reaffirmed its departure from the
standard for automobile searches set forth in State v.
Alston, 88 N.J. 211, 233, 440 A.2d 1311 (1981). In
Alston, we determined that a warrantless search of an
automobile was constitutionally permissible, provided
that the police had probable cause to search the vehicle
and that the police action was prompted by the
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"unforeseeability and spontaneity of the circumstances
giving rise to probable cause." Id. at 233, 235, 440 A.2d
1311. The Alston standard was seemingly consistent with
the federal exception to the warrant requirement.

In State v. Cooke, 163 N.J. 657, 670, 751 A.2d 92
(2000), invoking our State Constitution, the Court
overthrew the Alston standard and added a pure
exigent-circumstances requirement to justify an
automobile search. Pena-Flores maintained the course
charted by Cooke. Pena-Flores also set forth a
multi-factor test to guide police officers in determining
whether exigent circumstances excused the securing of a
warrant and encouraged the use of telephonic warrants as
a means of shortening roadway stops. The Court expected
that its exigent-circumstances test would provide a
reliable [*14] guide to law enforcement and that
telephonic warrants would present an efficient and
speedy way of curbing prolonged roadway stops. Those
expectations have not come to pass.

Experience and common sense persuade us that the
exigent-circumstances test in Pena-Flores does not
provide greater liberty or security to New Jersey's
citizens and has placed on law enforcement unrealistic
and impracticable burdens. First, the multi-factor
exigency formula is too complex and difficult for a
reasonable police officer to apply to fast-moving and
evolving events that require prompt action. Thus, we
cannot expect predictable and uniform police or judicial
decision-making. Second, the securing of telephonic
warrants results in unacceptably prolonged roadway
stops. During the warrant-application process, the
occupants of a vehicle and police officers are stranded on
the side of busy highways for an extended period,
increasing the risk of serious injury and even death by
passing traffic. If the car is impounded, then the
occupants' detention will be extended for an even longer
period as a warrant is procured. Third, one of the
unintended consequences of Pena-Flores is the
exponential increase in police-induced [*15] consent
automobile searches. The resort to consent searches
suggests that law enforcement does not consider
time-consuming telephonic warrants or the amorphous
exigent-circumstances standard to be a feasible answer to
roadway automobile searches. The heavy reliance on
consent searches is of great concern given the historical
abuses associated with such searches and the potential for
future abuses.

Adherence to stare decisis serves a number of
salutary purposes, including promoting certainty and
stability in our law. However, stare decisis is not a
command to continue on a misguided course or to hold
tight to a failed policy. We do not overturn precedent
lightly, and certainly not without good cause or a special
justification. Because we believe that good cause and
special justification are present here, we return to the
standard that governed automobile searches in Alston -- a
standard that is more in line with the jurisprudence of
most other jurisdictions, yet still protective of the right of
citizens to be free from unreasonable searches.

I.

A.

Defendant William L. Witt was charged in an
indictment with second-degree unlawful possession of a
firearm, N.J.S.A. 2C:39-5(b), and second-degree
possession [*16] of a weapon by a convicted person,
N.J.S.A. 2C:39-7(b). The police initiated a stop of
defendant's car because he did not dim his high beams
when necessary. A search of defendant's vehicle
uncovered a handgun.

Defendant moved to suppress the gun on the ground
that the police conducted an unreasonable search in
violation of the New Jersey Constitution. Defendant's
sole argument in support of his motion, presented both in
a letter brief and oral argument to the trial court, was that
the police did not have exigent circumstances to justify a
warrantless search of his car under Pena-Flores.
Defendant did not challenge the validity of the
motor-vehicle stop.

At the suppression hearing, only one witness testified
-- Officer Joseph Racite of the Carneys Point Township
Police Department. According to Officer Racite, at
approximately 2:00 a.m. on December 19, 2012, while
providing backup for a motor-vehicle stop on Pennsville
Auburn Road, he observed a car pass with its high beams
on. Officer Racite explained that a car must dim its high
beams "as vehicles approach." Officer Racite pursued and
stopped the vehicle, and requested backup. Defendant,
the driver, appeared intoxicated and was asked to exit his
[*17] car. After defendant failed to properly perform
field-sobriety and balance tests, Officer Racite arrested
him for driving while intoxicated. Defendant was
handcuffed and placed in the back of a patrol car. While
Racite searched defendant's vehicle for "intoxicants," he
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found a handgun in the center console.

With Pena-Flores as its guide, the trial court made
the following findings: the officer had a right to stop
defendant's car based on an "unexpected" occurrence and
had probable cause to search for an open container of
alcohol, but did not have "sufficient exigent
circumstances" to conduct a warrantless search.
Accordingly, the court suppressed the handgun.

The Appellate Division granted the State's motion
for leave to appeal.

B.

The Appellate Division affirmed the trial court's
suppression of the gun "because of the utter absence of
any exigency to support the warrantless vehicle search
that occurred, and because there was no justification for
this motor vehicle stop." State v. Witt, 435 N.J. Super.
608, 610-11, 90 A.3d 664 (App. Div. 2014). First, the
panel declined to address the State's argument that the
exigent-circumstances test in Pena-Flores "should be
replaced because it has proved to be unworkable and has
led to unintended negative consequences." [*18] Id. at
612, 93 A.3d 664. The panel explained that, as an
intermediate appellate court, it had "no authority to
'replace' Pena-Flores with some other legal principles."
Ibid.

Second, in applying Pena-Flores, the panel
determined that the evidence at the suppression hearing
did not "suggest[] anything close to an exigency that
would permit a motor vehicle search without a warrant."
Id. at 613, 93 A.3d 664. It emphasized that the stop
occurred in the early morning when defendant was
driving alone; during the search, defendant was
"handcuffed" and "seated in the back of a police vehicle";
and the police had no reason to believe that the object of
the search -- "open containers of alcohol" -- would not
still be in the car "once a warrant was obtained." Ibid.

Third, the panel agreed with defendant's argument,
raised for the first time on appeal, that Officer Racite did
not have a "reasonable and articulable suspicion" to stop
defendant for violating N.J.S.A. 39:3-60 because the
statute requires drivers to dim their high beams only
when "'approach[ing] an oncoming vehicle'" within five
hundred feet. Id. at 614-16, 90 A.3d 664 (quoting
N.J.S.A. 39:3-60). The panel reasoned that the officer's
vehicle was not an "oncoming vehicle" because it was

parked when defendant drove by with active [*19] high
beams. Id. at 615-16, 90 A.3d 664. Because the officer's
vehicle was not "in operation and in the lane of traffic
opposite to" defendant's car, in the panel's view, Officer
Racite had no right to stop him. Ibid.

C.

We granted the State's motion for leave to appeal.
State v. Witt, 219 N.J. 624, 99 A.3d 829 (2014). We also
granted the motions of the Association of Criminal
Defense Lawyers of New Jersey, the New Jersey State
Bar Association, and the American Civil Liberties Union
of New Jersey to participate as amici curiae.

II.

Before addressing the parties' arguments on the
constitutional standard governing the search of
defendant's vehicle, we dispose of his challenge to the
lawfulness of the stop, which was raised for the first time
before the Appellate Division. Defendant did not
challenge the validity of the motor-vehicle stop under
N.J.S.A. 39:3-60 in either his brief or argument before the
trial court. Defendant now claims that the mere filing of a
motion to suppress under Rule 3:5-7(a) required the State
"to justify every aspect of the warrantless search,"
including the initial stop, which he did not challenge at
the suppression hearing.

We reject defendant's contention that the State must
disprove issues not raised by the defense at a suppression
hearing. Defendant's [*20] approach would compel the
State to cover areas not in dispute from fear that an
abbreviated record will leave it vulnerable if the defense
raises issues for the first time on appeal. Requiring the
State to disprove shadow issues will needlessly lengthen
suppression hearings and result in an enormous waste of
judicial resources.

Rule 3:5-7(a) provides that "a person claiming to be
aggrieved by an unlawful search and seizure . . . may
apply . . . to suppress the evidence." Defendant never
"claim[ed] to be aggrieved by an unlawful" stop. He only
challenged the search of his car. A prosecutor should not
have to possess telepathic powers to understand what is at
issue in a suppression hearing.

N.J.S.A. 39:3-60, in pertinent part, prohibits a driver
from using his high beams when he "approaches an
oncoming vehicle within five hundred feet." Based on a
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violation of that statute, Officer Racite stopped
defendant's car. Because the defense did not question the
validity of the stop at the suppression hearing, the record
is barren of facts that would shed light on this issue. For
example, the record only discloses that Officer Racite
was on the side of the road assisting as backup on a
motor-vehicle stop when defendant [*21] approached
using his high beams. We do not know on which side of
the road Officer Racite's patrol car was positioned,
whether Racite was in his car facing defendant's vehicle,
and whether Racite's car was operational. Importantly, no
testimony was elicited whether any other cars were
travelling in the opposite lane from defendant at the time
because the issue was of no moment.

Generally, "the points of divergence developed in
proceedings before a trial court define the metes and
bounds of appellate review." State v. Robinson, 200 N.J.
1, 19, 974 A.2d 1057 (2009). Parties must make known
their positions at the suppression hearing so that the trial
court can rule on the issues before it. See ibid. For sound
jurisprudential reasons, with few exceptions, "'our
appellate courts will decline to consider questions or
issues not properly presented to the trial court when an
opportunity for such a presentation is available.'" Id. at
20, 974 A.2d 1057 (quoting Nieder v. Royal Indem. Ins.
Co., 62 N.J. 229, 234, 300 A.2d 142 (1973)).

We conclude that it would be unfair, and contrary to
our established rules, to decide the lawfulness of the stop
when the State was deprived of the opportunity to
establish a record that might have resolved the issue
through a few questions to Officer Racite. The trial court,
moreover, was never called on to rule [*22] on the
lawfulness of the stop. Under the circumstances, the
Appellate Division should have declined to entertain the
belatedly raised issue. We therefore reverse the Appellate
Division and hold that the lawfulness of the stop was not
preserved for appellate review.

We now turn to the parties' arguments, which
address whether this Court should continue to follow the
standard for automobile searches set forth in
Pena-Flores.

III.

A.

The State urges this Court to abandon the
exigent-circumstances standard for automobile searches

followed in Pena-Flores and to return to the more
traditional automobile exception to the warrant
requirement articulated in Alston, which allows for the
search of a vehicle based on probable cause arising from
unforeseeable and spontaneous circumstances. The State
argues that the Alston test should be reinstated primarily
because (1) the standard governing exigent circumstances
under Pena-Flores is too subjective and therefore too
susceptible to second-guessing in the judicial process; (2)
the standard does not lead to uniform results in the court
system; (3) the telephonic-warrant process extends the
length of time of a roadway stop, endangering the police
and vehicles' [*23] occupants from passing traffic; (4)
law enforcement has turned not to telephonic warrants --
as the Court expected -- but rather to consent searches,
which have a checkered history in New Jersey; and (5)
impounding a car to secure a warrant is a greater
constitutional intrusion than a prompt search based on
probable cause. In short, the State argues that
Pena-Flores should be overturned.

B.

Defendant asserts that, given the doctrine of stare
decisis, the State has failed to prove any "special
justification" for overturning a well-grounded and
well-reasoned recent precedent. Defendant submits that
this Court should stand by Pena-Flores because: (1) the
statistical evidence presented by the State suggests that
"the system is working well" and will get even better "as
the State . . . trains all of its officers on the correct law";
(2) New Jersey's jurisprudence expresses a preference for
search warrants, and our "State Constitution provides
greater protection than does its federal counterpart"; (3)
the exigency rule is simple in concept and application --
"get a warrant, unless circumstances are such that to do
so would risk destruction of evidence, or the safety of
officers or others"; [*24] (4) consent searches do not
present a problem provided police officers only make the
request when they possess reasonable suspicion; and (5)
the exigency "analysis is not an excessive burden to a
police officer," and the Pena-Flores test for exigency is
not "substantively different than the test" discussed in
Alston. Simply stated, the defense claims that the State
has given no reason to depart from Pena-Flores.

C.

Echoing many of the arguments made by defendant,
amici, the American Civil Liberties Union, Association
of Criminal Defense Lawyers, and State Bar Association,
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individually and collectively, call on the Court to keep
faith with Pena-Flores. They claim that the State has
failed to establish statistically or otherwise any special
circumstance for overthrowing the present
exigent-circumstance requirement when a warrant to
search a car is not procured. They note that advances in
technology will allow more timely access to warrants. In
addition, the State Bar rejects the notion that "consent
searches may be inherently coercive" and finds that the
increase in the number of such searches represents a
"positive impact" of the Pena-Flores decision. The
American Civil Liberties Union [*25] acknowledges that
consent searches may be coercive but submits that "the
potential abuse of consent searches by law enforcement"
should not be the basis for excusing police officers from
complying with the dictates of Pena-Flores and for
allowing warrantless searches without either consent or
exigency.

IV.

A.

A critical understanding of Pena-Flores requires that
we review the jurisprudential rationales for the
automobile-exception to the warrant requirement. Our
starting point is the text of our State and Federal
Constitutions.

In nearly identical language, Article I, Paragraph 7 of
the New Jersey Constitution and the Fourth Amendment
of the United States Constitution guarantee that "[t]he
right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated" and that warrants shall not
issue in the absence of "probable cause." N.J. Const. art.
I, ¶ 7; U.S. Const. amend. IV. Our jurisprudence under
both constitutional provisions expresses a preference that
police officers secure a warrant before they execute a
search. State v. Frankel, 179 N.J. 586, 597-98, 847 A.2d
561, cert. denied, 543 U.S. 876, 125 S. Ct. 108, 160 L.
Ed. 2d 128 (2004). Warrantless searches are permissible
only if "justified by one of the 'few specifically
established and well-delineated exceptions' to the warrant
requirement." Id. at 598, 847 A.2d 561 (quoting Mincey
v. Arizona, 437 U.S. 385, 390, 98 S. Ct. 2408, 2412, 57
L. Ed. 2d 290, 298-99 (1978)). One such exception is the
automobile [*26] exception to the warrant requirement.
Pennsylvania v. Labron, 518 U.S. 938, 940, 116 S. Ct.
2485, 2487, 135 L. Ed. 2d 1031, 1036 (1996); see also
Alston, supra, 88 N.J. at 230-31, 440 A.2d 1311 (citing

Chambers v. Maroney, 399 U.S. 42, 51, 90 S. Ct. 1975,
1981, 26 L. Ed. 2d 419, 428 (1970)).

The automobile exception to the warrant requirement
-- as defined by the United States Supreme Court in
construing the Fourth Amendment -- authorizes a police
officer to conduct a warrantless search of a motor vehicle
if it is "readily mobile" and the officer has "probable
cause" to believe that the vehicle contains contraband or
evidence of an offense. Labron, supra, 518 U.S. at 940,
116 S. Ct. at 2487, 135 L. Ed. 2d at 1036. Under federal
law, probable cause to search a vehicle "alone satisfies
the automobile exception to the Fourth Amendment's
warrant requirement." Maryland v. Dyson, 527 U.S. 465,
467, 119 S. Ct. 2013, 2014, 144 L. Ed. 2d 442, 445
(1999). The federal automobile exception does not
require "a separate finding of exigency in addition to a
finding of probable cause," ibid., as is the case in New
Jersey, Pena-Flores, supra, 198 N.J. at 28, 965 A.2d 114.

The United States Supreme Court has identified three
rationales for the current automobile exception: (1) the
inherent mobility of the vehicle, Carroll v. United States,
267 U.S. 132, 153, 45 S. Ct. 280, 285, 69 L. Ed. 543,
551, T.D. 3686 (1925); (2) the lesser expectation of
privacy in an automobile compared to a home, California
v. Carney, 471 U.S. 386, 391-93, 105 S. Ct. 2066,
2069-70, 85 L. Ed. 2d 406, 413-14 (1985); and (3) the
recognition that a Fourth Amendment intrusion
occasioned by a prompt search based on probable cause
is not necessarily greater than a prolonged detention of
the vehicle and its occupants while the police secure a
warrant, Chambers, supra, 399 U.S. at 51-52, 90 S. Ct. at
1981, 26 L. Ed. 2d at 428.

The first rationale is clearly expressed in Carroll,
supra, the [*27] case in which the United States
Supreme Court first recognized the automobile exception.
267 U.S. 132, 45 S. Ct. 280, 69 L. Ed. 543, T.D. 3686.
There, the police stopped a car believed to be used by
"bootleggers" to smuggle alcohol in violation of the
Prohibition laws. Id. at 160, 45 S. Ct. at 287, 69 L. Ed. at
554. The Court upheld the warrantless search because the
police possessed probable cause and because "it [was] not
practicable to secure a warrant" given that "the vehicle
[could have been] quickly moved out of the locality or
jurisdiction." Id. at 153, 45 S. Ct. at 285, 69 L. Ed. at 551.
The Court noted that, historically, Fourth Amendment
jurisprudence had distinguished between searches of
structures, such as a house, and readily moveable
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vehicles, such as a ship or automobile. Ibid.; see also
Carney, supra, 471 U.S. at 390, 105 S. Ct. at 2069, 85 L.
Ed. 2d at 412 (stating that "capacity to be 'quickly moved'
was clearly the basis of the holding in Carroll"). Thus,
the vehicle's inherent mobility provided the exigency
rationale for the exception to the warrant requirement.
Carroll, supra, 267 U.S. at 153, 45 S. Ct. at 285, 69 L.
Ed. at 551.

The second rationale is that, due to the pervasive
governmental regulation of motor vehicles, an individual
is afforded a lesser expectation of privacy in an
automobile. Carney, supra, 471 U.S. at 391-93, 105 S.
Ct. at 2069-70, 85 L. Ed. 2d at 413-14 (stating that
"pervasive schemes of regulation . . . necessarily lead to
reduced expectations of privacy" in motor vehicles);
Chambers, supra, 399 U.S. at 52, 90 S. Ct. at 1982, 26 L.
Ed. 2d at 429 (noting that for "purposes of the [*28]
Fourth Amendment there is a constitutional difference
between houses and cars"). Thus, the Supreme Court has
held that, so long as the probable-cause standard is met,
the reduced expectation of privacy in a vehicle and its
ready mobility justify an exception to the warrant
requirement. Carney, supra, 471 U.S. at 391-93, 105 S.
Ct. at 2069-70, 85 L. Ed. 2d at 413-14.

The third rationale, and in many ways the most
compelling one, is that, for Fourth Amendment purposes,
an immediate search of a vehicle may represent a lesser
intrusion than impounding the vehicle and detaining its
occupants while the police secure a warrant. See
Chambers, supra, 399 U.S. at 51-52, 90 S. Ct. at 1981, 26
L. Ed. 2d at 428. In Chambers, Justice White, writing for
the Court, mused that it was "debatable" whether "the
immobilization" of a motor vehicle while the police
secured a warrant was a "lesser" or "greater" intrusion
than an immediate warrantless search premised on
probable cause. Ibid. He concluded that either "seizing
and holding a car before presenting the probable cause
issue to a magistrate" or "carrying out an immediate
search without a warrant" based on probable cause were
both "reasonable" courses under the Fourth Amendment.
Id. at 52, 90 S. Ct. at 1981, 26 L. Ed. 2d at 428.

Across the Supreme Court's jurisprudential spectrum,
Justices have hewed to this viewpoint. Justice Marshall,
in a dissent joined by Justice Brennan, wrote that "the
warrantless [*29] search [of an automobile] is
permissible because a warrant requirement would not
provide significant protection of the defendant's Fourth

Amendment interests." United States v. Ross, 456 U.S.
798, 831, 102 S. Ct. 2157, 2176, 72 L. Ed. 2d 572, 598
(1982) (Marshall, J., dissenting). Justice Marshall
observed that the process of seizing a car and detaining
the driver while securing a search warrant "would be
more intrusive than the actual search itself." Ibid. He
therefore adhered to the position that "even where police
can bring both the defendant and the automobile to the
station safely and can house the car while they seek a
warrant, the police are permitted to decide whether
instead to conduct an immediate search of the car." Ibid.
(emphasis omitted).

We are unaware of any contemporary United States
Supreme Court Justice, past or present, who has dissented
from the current iteration of the federal automobile
exception.1 No federal case cited by the dissent suggests
any wavering over the now well-settled automobile
exception.

1 In Dyson, supra, although dissenting from the
majority's summary reversal of the Maryland
Court of Appeals, Justices Breyer and Stevens
nonetheless "agree[d] that the Court's per curiam
opinion correctly states the law" on the
automobile exception. 527 U.S. at 468, 119 S. Ct.
at 2014, 144 L. Ed. 2d at 446 (Breyer, J.,
dissenting). In [*30] Labron, supra, Justices
Stevens and Ginsburg dissented solely on
procedural grounds in that automobile search
case. 518 U.S. at 941-42, 116 S. Ct. at 2487-88,
135 L. Ed. 2d at 1036-37 (Stevens, J., dissenting).
They believed that the Pennsylvania Supreme
Court had rested its decision on its own
Constitution, and for that reason the United States
Supreme Court should not have exercised its
jurisdiction. Ibid. They did not disagree with the
majority's description of the federal automobile
exception. Ibid.

B.

The overwhelming majority of states have adopted
the federal approach to the automobile exception and do
not require exigency beyond the inherent mobility of the
vehicle.2 See Commonwealth v. Gary, 91 A.3d 102,
133-34 (Pa. 2014) (noting that "most states have adopted
the federal automobile exception"). Moreover, a number
of states have recently eliminated an
exigent-circumstances requirement for automobile
searches. See Commonwealth v. Motta, 424 Mass. 117,
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676 N.E.2d 795, 800 (Mass. 1997); State v. Lloyd, 312
P.3d 467, 474 (Nev. 2013); State v. Zwicke, 2009 ND
129, 767 N.W.2d 869, 873 (N.D. 2009); Gary, supra, 91
A.3d at 138 (Pa.); State v. Werner, 615 A.2d 1010,
1013-14 (R.I. 1992).

2 See Mewbourn v. State, 570 So. 2d 805, 810
(Ala. Crim. App. 1990); State v. Prasertphong,
206 Ariz. 70, 75 P.3d 675, 685 (Ariz. 2003); State
v. Crane, 2014 Ark. 443, 446 S.W.3d 182, 186
(Ark. 2014); People v. Chavers, 33 Cal. 3d 462,
189 Cal. Rptr. 169, 658 P.2d 96, 101 (Cal. 1983);
People v. Hill, 929 P.2d 735, 739 (Colo. 1996);
State v. Winfrey, 302 Conn. 195, 24 A.3d 1218,
1224 (Conn. 2011); Reeder v. State, 783 A.2d 124
(Del. 2001); State v. Starkey, 559 So. 2d 335, 339
(Fla. Dist. Ct. App. 1990); State v. Lejeune, 276
Ga. 179, 576 S.E.2d 888, 892 (Ga. 2003); State v.
Tucker, 132 Idaho 841, 979 P.2d 1199, 1200
(Idaho 1999); People v. Contreras, 2014 IL App
(1st) 131889, 387 Ill. Dec. 323, 22 N.E.3d 368,
377 (Ill. App. Ct. 2014); Meister v. State, 933
N.E.2d 875, 880 (Ind. 2010); State v. Cain, 400
N.W.2d 582, 585 (Iowa 1987); State v. Conn, 278
Kan. 387, 99 P.3d 1108, 1114 (Kan. 2004)
Chavies v. Commonwealth, 354 S.W.3d 103, 111
(Ky. 2011); State v. Thompson, 842 So. 2d 330,
336-38 (La. 2003); State v. Melvin, 2008 ME 118,
955 A.2d 245, 250 (Me. 2008); Fair v. State, 198
Md. App. 1, 16 A.3d 211, 217 (Md. Ct. Spec.
App. 2011); Commonwealth v. Motta, 424 Mass.
117, 676 N.E.2d 795, 799 (Mass. 1997); People v.
Kazmierczak, 461 Mich. 411, 605 N.W.2d 667,
672 (Mich. 2000); State v. Gauster, 752 N.W.2d
496, 508 (Minn. 2008); Franklin v. State, 587 So.
2d 905, 907 (Miss. 1991); State v. Burkhardt, 795
S.W.2d 399, 404 (Mo. 1990); State v. Neely, 236
Neb. 527, 462 N.W.2d 105, 109-10 (Neb. 1990);
State v. Lloyd, 312 P.3d 467, 474 (Nev. 2013);
People v. Galak, 81 N.Y.2d 463, 616 N.E.2d 842,
844, 600 N.Y.S.2d 185 (N.Y. 1993); State v.
Isleib, 319 N.C. 634, 356 S.E.2d 573, 576-77
(N.C. 1987); State v. Zwicke, 2009 ND 129, 767
N.W.2d 869, 873 (N.D. 2009); State v. Welch, 18
Ohio St. 3d 88, 18 Ohio B. 124, 480 N.E.2d 384,
387-88 (Ohio), cert. denied, 474 U.S. 1010, 106
S. Ct. 537, 88 L. Ed. 2d 468 (1985); Gomez v.
State, 2007 OK CR 33, 168 P.3d 1139, 1145
(Okla. Crim. App. 2007); State v. Meharry, 342
Ore. 173, 149 P.3d 1155, 1157 (Or. 2006);

Commonwealth v. Gary, 91 A.3d 102, 138 (Pa.
2014); State v. Werner, 615 A.2d 1010, 1014 (R.I.
1992); State v. Weaver, 374 S.C. 313, 649 S.E.2d
479, 482 (S.C. 2007); State v. Sweedland, 2006
SD 77, 721 N.W.2d 409, 412-13 (S.D. 2006);
State v. Saine, 297 S.W.3d 199, 207 (Tenn. 2009);
State v. Guzman, 959 S.W.2d 631, 634 (Tex.
Crim. App. 1998); Duncan v. Commonwealth, 55
Va. App. 175, 684 S.E.2d 838, 840 (Va. Ct. App.
2009); State v. Tompkins, 144 Wis. 2d 116, 423
N.W.2d 823, 829 (Wis. 1988); Phippen v. State,
2013 WY 30, 297 P.3d 104, 108 (Wyo. 2013).

The Pennsylvania Supreme Court recently jettisoned
its exigent-circumstances standard and adopted the
federal automobile exception. Gary, supra, 91 A.3d at
138. Its reasons for doing so were: (1) the "complexity"
and "inconsistency" in "decisional law as to what
circumstances constitute [*31] sufficient danger to the
police or the public such that an exigency is present"; (2)
the speculative nature of determining whether unknown
persons will attempt to tamper with evidence in the
vehicle if unguarded; and (3) the Court's inability to
articulate "a consistent, clear, understandable, and readily
applicable conception of exigency sufficient to support a
warrantless vehicular search." Id. at 134-37. The
Pennsylvania high court ultimately concluded that it was
"difficult, if not impossible, for police officers in the field
to determine how [it] would rule in motor vehicle search
and seizure cases, the circumstances of which are almost
endlessly variable." Id. at 137.

It is noteworthy that those few states that require
exigent circumstances are among the least populous or
least densely populated states in the country. See State v.
Phillips, 67 Haw. 535, 696 P.2d 346, 350 (Haw. 1985);
State v. Elison, 2000 MT 288, 302 Mont. 228, 14 P.3d
456, 471 (Mont. 2000); State v. Sterndale, 139 N.H. 445,
656 A.2d 409, 411 (N.H. 1995); State v. Gomez, 1997 -
NMSC 006, 122 N.M. 777, 932 P.2d 1, 12 (N.M. 1997);
State v. Anderson, 910 P.2d 1229, 1236 (Utah 1996)
(plurality); State v. Bauder, 181 Vt. 392, 924 A.2d 38, 50
(Vt. 2007); State v. Tibbles, 169 Wn.2d 364, 236 P.3d
885, 888 (Wash. 2010). Those states do not have the
same degree of fast-flowing traffic on crowded highways
that pose such a special danger to protracted
motor-vehicle stops in New Jersey.

C.

At least as of 1981, this Court did not construe the
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automobile exception under Article I, Paragraph 7 of our
State Constitution differently from the federal
interpretation under the Fourth Amendment. [*32] In
Alston, supra, we upheld the constitutionality of the
police search of the defendants' car based on the United
States Supreme Court's traditional automobile exception
to the warrant requirement. 88 N.J. at 235, 440 A.2d
1311.

In Alston, we expressed approval of the federal
template for the automobile-exception "recognized in
Carroll and Chambers." Id. at 233, 440 A.2d 1311; see
also Paul Stern, Revamping Search-and-Seizure
Jurisprudence Along the Garden State Parkway, 41
Rutgers L.J. 657, 669 (2010) ("Historically, the New
Jersey Supreme Court aligned its analysis [of the
automobile exception] with that of the United States
Supreme Court."). We did not turn to Article I, Paragraph
7 of our State Constitution as a separate source of rights,
but instead to Chambers as the controlling law. Alston,
supra, 88 N.J. at 231-35, 440 A.2d 1311. We rejected the
positions of the defendants and the Appellate Division
concerning "the level of 'exigent circumstances'" required
for a warrantless automobile search. In doing so, we
stated that "[a]ccording to Chambers, the exigent
circumstances that justify the invocation of the
automobile exception are the unforeseeability and
spontaneity of the circumstances giving rise to probable
cause, and the inherent mobility of the automobile
stopped on the highway." Id. at 233, 440 A.2d 1311
(emphasis added) (internal [*33] citations omitted). The
"unforeseeability and spontaneity" requirement in Alston
came from the United States Supreme Court's language in
Chambers, supra, which observed that "the
circumstances that furnish probable cause to search a
particular auto for particular articles are most often
unforeseeable; moreover, the opportunity to search is
fleeting since a car is readily movable." 399 U.S. at
50-51, 90 S. Ct. at 1981, 26 L. Ed. 2d at 428; see Alston,
supra, 88 N.J. at 234, 440 A.2d 1311 (crediting
Chambers for this Court's automobile-exception
standard).

Significantly, we also made clear in Alston, supra,
that merely because "the particular occupants of the
vehicle may have been removed from the car, arrested, or
otherwise restricted in their freedom of movement,"
police were not required to secure a warrant. 88 N.J. at
234, 440 A.2d 1311. Last, relying on Chambers, we
emphasized that "when there is probable cause to conduct

an immediate search at the scene of the stop, the police
are not required to delay the search by seizing and
impounding the vehicle pending review of that probable
cause determination by a magistrate." Id. at 234-35, 440
A.2d 1311.

In State v. Martin, 87 N.J. 561, 563-64, 436 A.2d 96
(1981), decided the same day as Alston, we again upheld
the search of a car based on "the automobile exception as
applied by the Supreme Court in Chambers." In that case,
a police officer discovered [*34] an "unoccupied and
parked" station wagon that fit the description of the
vehicle used in an armed robbery. Id. at 563-65, 436 A.2d
96. The officer peered through the vehicle's rear windows
and observed in plain view evidence related to the crime.
Id. at 565, 436 A.2d 96. The officer had the station
wagon towed to headquarters, where it was searched
without a warrant. Ibid.

Citing to Chambers, we held that "the circumstances
that furnished the officers with probable cause were
unanticipated and developed spontaneously." Id. at 570,
436 A.2d 96. We also held that "where police have
probable cause to believe that [a] vehicle contains
contraband or evidence of criminal activity," a
warrantless search under the automobile exception is
permissible, even if the vehicle is parked and unoccupied.
Id. at 567, 436 A.2d 96. We restated the principle in
Chambers that "when police have probable cause to
conduct a warrantless search of an automobile at the spot
where the officers encounter the car, they may
constitutionally remove the vehicle to police headquarters
and there conduct the search without first obtaining a
warrant." Id. at 568, 436 A.2d 96.

Although not necessary to justify a search pursuant
to the automobile exception, the Court listed an
independent exigency warranting an immediate search
[*35] of the vehicle: the suspects in the armed robbery
were still at large and "might have returned at any
moment to move the car or remove the car's contents." Id.
at 569, 436 A.2d 96. We affirmed that we were keeping
faith with the Chambers paradigm. Id. at 570, 436 A.2d
96.

According to one commentator, "[f]ollowing Alston,
the state's automobile exception, as it pertained to traffic
stops, appeared clear: provided that probable cause arose
at the time of the seizure, the search of the automobile
was warranted." Stern, supra, 41 Rutgers L.J. at 671.
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In State v. Colvin, 123 N.J. 428, 429, 437, 587 A.2d
1278 (1991), we upheld the warrantless search of a drug
suspect's parked car primarily on the basis of a general
exigent-circumstances analysis, even though we
introduced the issue as one that "concerns the scope of
the 'automobile exception.'" In that case, the police
arrested the defendant for his role in a suspected drug
transaction. Id. at 430, 587 A.2d 1278. Shortly
afterwards, the police were advised by an informant that
drugs were stashed in the defendant's car and that his
confederates, who were alerted to his arrest, would
attempt to remove drugs from the car. Ibid. On that basis,
the police conducted a warrantless search of the parked
car and recovered cocaine. Ibid. Colvin evidently did not
rely on Alston or Martin, or even Chambers, as [*36] the
primary precedential guide for resolving the search issue.
Rather, Colvin relied on Coolidge v. New Hampshire, 403
U.S. 443, 462, 91 S. Ct. 2022, 2036, 29 L. Ed. 2d 564,
580 (1971) (plurality), a case involving the search of a
parked car on private property without a valid warrant.
Colvin, supra, 123 N.J. at 434-35, 587 A.2d 1278. The
search of the car in Coolidge, supra, was determined to
be unconstitutional because the police had known for
some time of the car's role in a murder. 403 U.S. at 460,
91 S. Ct. at 2035, 29 L. Ed. 2d at 579. The probable cause
in Coolidge did not arise from spontaneous or
unforeseeable circumstances.

We found in Colvin, supra, that "nearly all of the
factors missing in Coolidge were present" to justify a
warrantless search: "Any element of surprise had been
lost; the vehicle contained the 'contraband' drugs; there
were 'confederates waiting to move the evidence'; the
police would need 'a special police detail to guard the
immobilized automobile.'" 123 N.J. at 434-35, 587 A.2d
1278 (quoting Coolidge, supra, 403 U.S. at 462, 91 S. Ct.
at 2036, 29 L. Ed. 2d at 580). Thus, although the Court
repeatedly invoked the nomenclature of the automobile
exception in Colvin, the constitutional analysis was
primarily based on pure exigent circumstances. Colvin
was decided strictly on Fourth Amendment grounds. The
Court evidently concluded that its decision was
harmonious with federal jurisprudence because Colvin
does not once mention our State Constitution as a
separate source [*37] of rights.

D.

In Cooke, supra, this Court broke ranks with the
United States Supreme Court's Fourth Amendment

automobile-exception jurisprudence, which held in
Labron -- and later again in Dyson -- that "'if a car is
readily mobile and probable cause exists to believe it
contains contraband, the Fourth Amendment . . . permits
police to search the vehicle without more.'" 163 N.J. at
665, 671, 751 A.2d 92 (quoting Labron, supra, 518 U.S.
at 940, 116 S. Ct. at 2487, 135 L. Ed. 2d at 1036); see
Dyson, supra, 527 U.S. at 467, 119 S. Ct. at 2014, 144 L.
Ed. 2d at 445. Notably, the United States Supreme Court
in Labron rejected the Pennsylvania Supreme Court's
automobile-exception rule, which permitted warrantless
searches when "'unforeseen circumstances involving the
search of an automobile are coupled with the presence of
probable cause.'" Cooke, supra, 163 N.J. at 666, 751 A.2d
92 (quoting Labron, supra, 518 U.S. at 940, 116 S. Ct. at
2487, 135 L. Ed. 2d at 1035).

Our Court announced for the first time in Cooke that,
under Article I, Paragraph 7 of our State Constitution, the
warrantless search of a vehicle could only be justified
based on exigent circumstances in addition to probable
cause. Id. at 671, 751 A.2d 92.

The federal automobile-exception jurisprudence,
until Labron, was far from a model of clarity. Indeed,
Labron did not even cite to Chambers as authority, the
very case from which we crafted in Alston the
requirement that probable cause must arise from
unforeseeable and spontaneous circumstances.

In Cooke, however, the [*38] Court parted ways not
only with the federal automobile-exception standard, but
also with its own automobile exception articulated in
Alston. Cooke imposed a full-blown exigency analysis,
holding that "exigency in the constitutional context
amounts to 'circumstances that make it impracticable to
obtain a warrant when the police have probable cause to
search the car.'" Id. at 676, 751 A.2d 92 (quoting Colvin,
supra, 123 N.J. at 437, 587 A.2d 1278). That approach
eliminated any vestige of the cause to search the car.'" Id.
at 676, 751 A.2d 92 (quoting Colvin, supra, 123 N.J. at
437, 587 A.2d 1278). That approach eliminated any
vestige of the automobile exception, even the one we
defined in Alston. That exacting exigent-circumstances
standard, if faithfully applied, should result in the
securing of search warrants in most automobile-search
cases -- and probably should have resulted in one even in
Cooke.

The exigency requirement in Alston, as the Cooke
Court noted, was the "'unforeseeability and spontaneity of
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the circumstances giving rise to probable cause, and the
inherent mobility of the automobile,'" id. at 672, 751
A.2d 92 (quoting Alston, supra, 88 N.J. at 233, 440 A.2d
1311), and "the unanticipated circumstances that give rise
to probable cause occur swiftly," ibid. (citing Alston,
supra, 88 N.J. at 234, 440 A.2d 1311). The language in
Alston ensured that police officers who possessed
probable cause well in advance [*39] of an automobile
search sought a warrant. Police officers could not sit on
probable cause and later conduct a warrantless search, for
then the inherent mobility of the vehicle would have no
connection with a police officer not procuring a warrant.
The Alston standard provided a limited exigency to the
warrant requirement.

However, just because the circumstances giving rise
to probable cause are unforeseeable and spontaneous
does not mean that it is impracticable to secure a warrant.
For example, a car may be stopped for speeding, and the
officer may smell an overpowering odor of marijuana and
then arrest, handcuff, and place the driver in the back of a
patrol car. Although the probable cause to search arose in
an unforeseeable and spontaneous fashion, the officer
under the Cooke exigent-circumstances standard should
still obtain a search warrant because there is no danger of
evidence tampering if the car is impounded and the
occupants secured.

Accordingly, searches that had been permissible
under Alston were no longer lawful under Cooke. But the
question is whether Cooke gave rise to a practicable and
workable standard capable of producing fairly uniform
results. We now turn to the facts [*40] of Cooke, to
which the Court applied its new exigent-circumstances
standard.

In Cooke, supra, a police officer conducting
surveillance observed the defendant participate in drug
transactions and, on one occasion, place suspected drugs
in a Ford Escort. 163 N.J. at 662, 751 A.2d 92. The
defendant and an accomplice drove off in another car, but
were stopped by police officers serving as a perimeter
team. Ibid. The officers arrested the defendant on an
unrelated warrant and detained the accomplice. Id. at
662-63, 751 A.2d 92. The officers took from the
defendant his keys to the Escort and conducted an
on-scene search of the car, which uncovered illicit drugs.
Id. at 663, 751 A.2d 92.

The trial court and Appellate Division both
concluded that a search of the Escort was not justified by

exigent circumstances. Ibid. This Court, however,
reversed on the ground that it would have been
impracticable to require the police to obtain a warrant and
therefore an immediate search was permissible. Id. at
675, 751 A.2d 92. However, the Escort was under
continuing surveillance by one officer, and other officers
could have impounded the car and secured a search
warrant. Id. at 662-63, 751 A.2d 92. Viewed in that light,
the exigency concerns identified by the Court -- e.g., third
parties may have been alerted and removed drugs [*41]
from the car or the car itself, id. at 675, 751 A.2d 92 --
were not real given that the car could easily have been
placed under police control.

The finding of exigency in Cooke was questionable.
When the driver of a car is arrested, secured by
handcuffs, or placed in a patrol vehicle, and the car can
be impounded, the procuring of a search warrant would
seem practicable in most cases. In contrast, a warrantless
search would have been permissible under the Alston
standard because the probable cause arose from
unforeseeable and spontaneous circumstances.

E.

In Pena-Flores, supra, 198 N.J. at 11, 28, 965 A.2d
114, the Court reaffirmed the exigent-circumstances
standard enunciated in Cooke, rejecting the State's plea
for a return to the Alston paradigm. The Court declared
that "the warrantless search of an automobile in New
Jersey is permissible where (1) the stop is unexpected; (2)
the police have probable cause to believe that the vehicle
contains contraband or evidence of a crime; and (3)
exigent circumstances exist under which it is
impracticable to obtain a warrant." Id. at 28, 965 A.2d
114. The Court emphasized that "exigency encompasses
far broader considerations than the mere mobility of the
vehicle" and that "[e]xigency must be determined on a
case-by-case basis" with an evaluation [*42] of the
totality of circumstances focused on "officer safety and
the preservation of evidence." Id. at 28-29, 965 A.2d 114.
The Court stated that in assessing exigency, "[l]egitimate
considerations are as varied as the possible scenarios
surrounding an automobile stop." Id. at 29, 965 A.2d 114.
The Court then gave examples of the considerations that
police officers might take into account in determining
exigency:

the time of day; the location of the stop;
the nature of the neighborhood; the

Page 10
2015 N.J. LEXIS 890, *38

235

228



unfolding of the events establishing
probable cause; the ratio of officers to
suspects; the existence of confederates
who know the location of the car and
could remove it or its contents; whether
the arrest was observed by passersby who
could tamper with the car or its contents;
whether it would be safe to leave the car
unguarded and, if not, whether the delay
that would be caused by obtaining a
warrant would place the officers or the
evidence at risk.

[Ibid.]

The Court acknowledged "that exigency assessments
are difficult for the officer on the street," but considered
"the importance of the rights involved" as a reason for not
returning "to a pure Alston analysis." Id. at 33, 965 A.2d
114. The Court encouraged the use of telephonic and
electronic warrants as a means to meet [*43] the
constitutional challenges of motor-vehicle stops. Id. at
33-36, 965 A.2d 114. The Court maintained that the
police should be given "access to an efficient and speedy
electronic and telephonic warrant procedure that will be
available to them on the scene; that will obviate the need
for difficult exigency assessments; and that will
guarantee our citizens the protections that the warrant
requirement affords." Id. at 36, 965 A.2d 114.

To advance that goal, the Court established a Task
Force "to address the practical issues involved in
obtaining telephonic and electronic warrants" and "make
practical suggestions to ensure that technology becomes a
vibrant part of our process." Id. at 35, 965 A.2d 114.

V.

A.

In the wake of Pena-Flores, this Court created the
Supreme Court Special Committee on Telephonic and
Electronic Search Warrants, which issued its report in
January 2010. Report of the Supreme Court Special
Committee on Telephonic and Electronic Search
Warrants (2010). In its Report, the Special Committee
made a number of observations and recommendations,
some of which are relevant to our analysis.

The Special Committee noted that no jurisdiction in

the nation "had established statewide procedures for
obtaining telephonic search warrants." Id. at 9. The [*44]
Special Committee specifically addressed the San Diego
Search Warrant Project, which was cited in Pena-Flores
"in support of the more widespread use of telephonic
applications for search warrants." Ibid. The Special
Committee commented that "a closer look at the [San
Diego project] revealed that only 14 of 122 search
warrants were telephonic warrants, and not a single
warrant, telephonic or otherwise, was issued solely for
the search of an automobile." Ibid. (citing Laurence A.
Benner & Charles T. Samarkos, Searching for Narcotics
in San Diego: Preliminary Findings from the San Diego
Search Warrant Project, 36 Cal. W. L. Rev. 221 (2000)).
The Committee reasoned that "the San Diego study did
not offer much guidance" for New Jersey roadside stops
because "California follows the federal standard
regarding warrantless automobile searches." Id. at 10.

The Special Committee expressed concerns about the
dangers to police officers and a car's driver and occupants
resulting from extended stops "on the sides of
heavily-traveled highways and roads" as an officer
"engage[s] in seeking a telephonic warrant." Id. at 17.
The Committee also recognized that the warrant process
might implicate "resource issues" for smaller
departments. Ibid. The Committee [*45] concluded that
"safety and police resource concerns dictated" that
search-warrant applications "be completed in no more
than 45 minutes, with an ideal goal of 30 minutes." Ibid.

The Committee outlined the steps to be taken in
securing a telephonic search warrant when a police
officer "believes [that] there is probable cause to search":
(1) the officer must first "contact[] the county's on-duty
prosecutor"; (2) the officer and on-duty prosecutor must
then "have a discussion regarding whether or not to
request a search warrant"; (3) if the prosecutor "believes
a search warrant is necessary, the prosecutor, with the
police officer still on the connection, contacts the on-duty
judge"; (4) the judge must administer an oath to the
officer; (5) the officer must "identify himself, state the
purpose of the request and present facts supporting the
applications"; and (6) the officer must give sworn oral
testimony. Id. at 19.

Given those multiple steps, the question remained
whether the Committee's 30- to 45-minute timeframe for
securing telephonic search warrants was feasible.

B.
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Following the Special Committee's Report, the
Administrative Office of the Courts conducted two pilot
programs, one in Mercer [*46] County and another in
Burlington County. See Burlington Vicinage, Telephonic
Search Warrants (Pena-Flores) Pilot Program. The
Mercer County pilot program lasted only two months,
yielding "very few telephonic search warrant
applications" and "very little useable data." Id. at 3-4.
That prompted the Burlington County pilot program,
which ran from September 2011 to March 2012. Id. at 4,
6.

During that period, the State Police and local
law-enforcement agencies filed 42 telephonic automobile
search-warrant applications in Burlington County. Id. at
6. "The average request for an automobile warrant took
approximately 59 minutes," from the inception of the call
to its completion. Ibid.

Separately, the State Police reported to the
Administrative Office of the Courts that, during the
Burlington County pilot program's six-month timeframe,
Troop C applied for 16 telephonic search warrants, with
the process taking, on average, 1.5 to 2 hours. Id. at 10.
The State Police also noted that, since Pena-Flores, its
"state-wide consent to search requests r[o]se from
approximately 300 per year to over 2500 per year." Ibid.
(emphasis omitted). The State Police explained that its
"current patrol policy and practice is to exhaust the
consent search [*47] option prior to making a
determination to seek a warrant, telephonic or in-person."
Ibid. In the Burlington County project, the State Police
obtained the driver's or occupants' consent to search in
95% of the motor-vehicle stops. Id. at 7.

C.

In State v. Shannon, 210 N.J. 225, 227, 43 A.3d 1146
(2012), we declined the State's request to revisit
Pena-Flores, finding that the motor-vehicle data
submitted by the State was insufficient "to establish the
'special justification' needed to depart from precedent."3

In the event of a future challenge to Pena-Flores, we
invited the parties, including the Attorney General, "to
amass and develop a more thorough, statistical record
over time relating to motor vehicle stops by the State
Police and local authorities." Ibid. We indicated that such
"information should include, where possible, (a) the total

number of motor vehicle stops, (b) the number of
warrantless probable cause searches conducted, consent
searches requested, consent searches conducted, and
vehicles impounded -- both before and after Pena-Flores
-- and (c) other relevant information." Id. at 227-28, 43
A.3d 1146.

3 The Burlington County Study was not before
the Court at the time Shannon was decided.

Following Shannon, the Office of Law Enforcement
Professional Standards [*48] published a report entitled
"The Effects of Pena-Flores on Municipal Police
Departments." Second Report: The Effects of Pena-Flores
on Municipal Police Departments (2013).4 The Report
analyzed statistical data submitted by 103 participating
municipal police departments and the State Police
regarding automobile searches before and after the
decision in Pena-Flores. The one firm conclusion
reached by the Office of Professional Standards was that
"after the Pena-Flores decision, there was a noticeable
increase in consent to search requests for both municipal
departments and the State Police; even with only a slight
increase in the number of motor vehicle stops." Id. at 38.
Indeed, since Pena-Flores, State Police consent searches
surged ten-fold and municipal law enforcement consent
searches increased by two hundred percent. Id. at 14.5 In
addition, the statistics reveal that more than 95% of
operators or occupants consented to the search of their
vehicles. Id. at 14, 19. Overall, in the period after
Pena-Flores, the number of municipal automobile
searches nearly doubled due to the increased number of
consent searches. By contrast, search warrant requests
from municipal departments did not increase to a
statistically [*49] significant level, and those from the
State Police have climbed but account for only a fraction
of the total number of searches. See id. at 27, 38.6 At
least among municipal departments, the number of
non-consent, warrantless searches have remained fairly
constant before and after Pena-Flores. Id. at 32.7

4 The second report incorporates all statistical
information contained in the first report.
5 Automobile Consent Searches Conducted by
State Police

Pre-Pena-Flores Post-Pena-Flores

April April April April April April
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2008 2009 2010 2011 2012 2013

Granted 19 95 209 229 224 217

Denied 2 13 13 13 40 10

Automobile Consent Searches Conducted by
Municipal Departments

Pre-Pena-Flores Post-Pena-Flores

April April April April April April

2008 2009 2010 2011 2012 2013

Granted 96 121 176 228 271 365

Denied 6 5 6 10 7 22

Pena-Flores was decided on February 25,
2009.

Although the number of consent searches by
municipal departments increased by nearly 100
from April 2012 to April 2013, the Report states
that this increase reflects better reporting by

police departments, rather than an increase in the
actual number of consent searches. Pena-Flores
Report, supra, at 15.
6 Automobile Search Warrant Requests Made by
State Police

Pre-Pena-Flores Post-Pena-Flores

April 2008 April April [*50] April April April

2009 2010 2011 2012 2013

0 3 1 11 19 32

Automobile Search Warrant Requests Made
by Municipal Departments

Pre-Pena-Flores Post-Pena-Flores

April 2008 April April April April April

2009 2010 2011 2012 2013

4 8 12 7 7 15

7 Warrantless Automobile Searches Based on
Probable Cause

Pre-Pena-Flores Post-Pena-Flores

Page 13
2015 N.J. LEXIS 890, *49

238

231



April April April April April April

2008 2009 2010 2011 2012 2013

Municipal 141 174 175 157 129 157

Departments

State -- -- -- -- 2 2

Police

VI.

The issue before the Court is whether to continue
down the path laid by Cooke and reinforced by
Pena-Flores, recognizing that Cooke departed from our
decision in Alston. The resolution of the issue implicates
the doctrine of stare decisis.

Stare decisis promotes consistency, stability, and
predictability in the development of legal principles and
respect for judicial decisions. See Shannon, supra, 210
N.J. at 226, 43 A.3d 1146. For that reason, a "special
justification" is required to depart from precedent. State
v. Brown, 190 N.J. 144, 157-58, 919 A.2d 107 (2007)
(quoting Dickerson v. United States, 530 U.S. 428, 443,
120 S. Ct. 2326, 2336, 147 L. Ed. 2d 405, 419 (2000)).

Although stare decisis furthers important policy
goals, it is not an inflexible principle depriving courts of
the ability to correct their errors. Fox v. Snow, 6 N.J. 12,
23, 76 A.2d 877 (1950) (Vanderbilt, C.J., dissenting)
("The doctrine of stare decisis [does not] render[] the
courts impotent to correct their past errors . . . ."); see
also White v. Twp. of N. Bergen, 77 N.J. 538, 550-52, 391
A.2d 911 (1978) (noting acceptance [*51] of "Vanderbilt
thesis"). Experience and further consideration will reveal,
at times, that a well-intentioned decision is not furthering
the goal it was intended to advance. Therefore, "the
nature of the judicial process requires the power to revise,
to limit, and to overrule if justice is to be done." Shannon,
supra, 210 N.J. at 227, 43 A.3d 1146. Stare decisis is not
a command to perpetuate the mistakes of the past. See
Lawrence v. Texas, 539 U.S. 558, 577, 123 S. Ct. 2472,
2483, 156 L. Ed. 2d 508, 525 (2003). "Among the
relevant considerations in determining whether to depart
from precedent are whether the prior decision is unsound

in principle [and] unworkable in practice . . . ." Shannon,
supra, 210 N.J. at 227, 43 A.3d 1146.

The United States Supreme Court has not considered
stare decisis to be an "inexorable command" to continue
down a mistaken jurisprudential path and, accordingly,
has reversed itself on a number of occasions. See
Lawrence, supra, 539 U.S. at 577-78, 123 S. Ct. at
2483-84, 156 L. Ed. 2d at 525-26 (overturning Bowers v.
Hardwick, 478 U.S. 186, 196, 106 S. Ct. 2841, 2846-47,
92 L. Ed. 2d 140, 149 (1986), and striking down statute
that made it crime for two persons of same sex "to engage
in certain intimate sexual conduct"); see, e.g., Arizona v.
Gant, 556 U.S. 332, 351, 129 S. Ct. 1710, 1723-24, 173
L. Ed. 2d 485, 501 (2009) (overturning New York v.
Belton, 453 U.S. 454, 460, 101 S. Ct. 2860, 2864, 69 L.
Ed. 2d 768, 775 (1981), and redefining when police may
search car's passenger compartment incident to arrest);
Gideon v. Wainwright, 372 U.S. 335, 342-45, 83 S. Ct.
792, 795-97, 9 L. Ed. 2d 799, 804-06 (1963) (overruling
Betts v. Brady, 316 U.S. 455, 471, 62 S. Ct. 1252, 1261,
86 L. Ed. 1595, 1606 (1942), and providing counsel to
indigent defendants in state prosecutions); Brown v. Bd.
of Educ. of Topeka, 347 U.S. 483, 495, 74 S. Ct. 686,
692, 98 L. Ed. 873, 881 (1954) (overruling Plessy v.
Ferguson, 163 U.S. 537, 548, 16 S. Ct. 1138, 1142, 41 L.
Ed. 256, 260 (1896), and striking down "separate but
equal" doctrine).

The High Court also has not permitted [*52] an
incorrect decision to linger merely because it was of
recent origin. See, e.g., W. Va. State Bd. of Educ. v.
Barnette, 319 U.S. 624, 642, 63 S. Ct. 1178, 1187, 87 L.
Ed. 1628, 1639-40 (1943) (overturning Minersville Sch.
Dist. v. Gobitis, 310 U.S. 586, 600, 60 S. Ct. 1010,
1015-16, 84 L. Ed. 1375, 1382 (1940), and holding that
schoolchildren cannot be compelled to salute flag or
recite Pledge of Allegiance); Adarand Constructors, Inc.

Page 14
2015 N.J. LEXIS 890, *50

239

232



v. Pena, 515 U.S. 200, 227, 115 S. Ct. 2097, 2113, 132 L.
Ed. 2d 158, 182 (1995) (overturning Metro Broad., Inc. v.
Fed. Commc'ns Comm'n, 497 U.S. 547, 596-97, 110 S.
Ct. 2997, 3026, 111 L. Ed. 2d 445, 483 (1990), and
holding that all racial classifications made by government
actors must undergo strict scrutiny analysis).

In light of those principles, we now discuss whether
Pena-Flores is furthering the constitutional values that
are protected by Article I, Paragraph 7 of the New Jersey
Constitution and whether there is "special justification"
for departing from it.

VII.

A.

Clearly, the use of telephonic search warrants has not
resolved the difficult problems arising from roadside
searches, as the Court expected when it decided
Pena-Flores. The Supreme Court Special Committee on
Telephonic and Electronic Search Warrants was greatly
concerned about the safety of police officers and a car's
driver and occupants detained on the side of a heavily
traveled highway or road while a telephonic warrant is
secured. The Committee set a time limit for the
completion of such search-warrant applications: "no more
than 45 minutes, with an ideal goal of 30 minutes."
Supreme Court Telephonic Warrants Report, supra, at
17. Nevertheless, nearly three years [*53] after
Pena-Flores, the Burlington County project
commissioned by the Administrative Office of the Courts
found that the average time for obtaining a telephonic
warrant was 59 minutes, and the State Police reported
that Troop C experienced times of between 1.5 and 2
hours in the warrant-application process. Pena-Flores
Pilot Program, supra, at 6, 10. The hope that technology
would reduce the perils of roadside stops has not been
realized. Prolonged encounters on the shoulder of a
crowded highway -- even within the range of 30 to 45
minutes -- may pose an unacceptable risk of serious
bodily injury and death. News reports reveal the carnage
caused by cars and trucks crashing into police officers
and motorists positioned on the shoulders of our
highways.8

8 See, e.g., Steph Solis, Seaside Heights Man
Charged with DWI After Crashing into Brick
Patrol Car, Asbury Park Press, June 26, 2015, at
9A (police officer hospitalized after intoxicated
driver crashed into his patrol car during course of

traffic stop); Abbott Koloff, School Van Driver
Dies in GSP Accident, Bergen Record, July 24,
2014, at L-2 (man killed, two others injured, when
vehicle struck car and three pedestrians on
Parkway grassy median); Stephen Stirling, Two
Officers [*54] Injured in Roadside Accident,
Star-Ledger, July 20, 2014, at 17 (two police
officers injured, one suffering broken ribs and
"severe cuts to the head and face," after driver
crashed into two patrol cars during traffic stop);
Stefanie Dazio & Christopher Maag, Driver
Charged in Crash that Killed Cop, Bergen
Record, July 18, 2014, at A-1 (police officer
killed while operating radar on shoulder when
rear-ended by tractor-trailer); Monroe Officer Hit
by SUV, Injured, Courier-Post, June 24, 2014, at
4A (police officer suffered broken leg and knee
injury after intoxicated driver crashed into him
during course of traffic stop).

The dramatic increase in the number of consent
searches since Pena-Flores is apparently an unintended
consequence of that decision. With hindsight, the
explanation becomes clearer. Consent searches avoid the
dangers of protracted roadway stops while search
warrants are procured, and they remove the legal
unpredictability surrounding a warrantless search based
on the complex of factors detailed in Pena-Flores. We
are not as sanguine as defendant and amici about the
benefits of consent searches in such great numbers.

Not long ago, the State Police subjected minority
motorists [*55] to consent searches on a grossly
disproportionate basis because of racial profiling.
Attorney General, Interim Report of the State Police
Review Team Regarding Allegations of Racial Profiling,
at 27, 30 (1999), available at
http://www.state.nj.us/lps/intm_419.pdf. As a result of
the abuse of consent searches, the State Police were
placed under the supervision of federal monitors pursuant
to a consent decree. See State v. Herrerra, 211 N.J. 308,
325, 48 A.3d 1009 (2012) (discussing consent decree).
"After two independent monitors reported substantial and
uninterrupted compliance for the forty-five months from
early 2004 through December 2007, and after a series of
public hearings conducted by the Advisory Committee on
Police Standards, a federal judge granted the parties' joint
application for termination of the consent decree." Ibid.

Statistical data accumulated from the federal
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monitors' reports indicated that "nearly ninety-five
percent of detained motorists granted a law enforcement
officer's request for consent to search." State v. Carty,
170 N.J. 632, 644-45, 790 A.2d 903 (2002) (citing
Monitors' Second Report: Long-term Compliance Audit,
at 8 (Jan. 2001); Monitors' Third Report: Long-term
Compliance Audit, at 8 (Apr. 2001); Monitors' Fourth
Report: Long-term Compliance Audit, at 8 (July 2001)).
The federal reports' finding that 95% of motorists accede
to requests for consent to search is confirmed by more
recent reports. See Pena-Flores Pilot Program, supra, at
7; Pena-Flores Report, supra, at 14, 19.

Given the widespread abuse of consent searches, this
Court in Carty forbade police officers from making
consent-search requests unless they had [*56] reasonable
and articulable suspicion to believe a vehicle contained
contraband or evidence of an offense. Id. at 647, 790
A.2d 903. Still, that standard does not remove the
coercive effect of a search request made to a motorist
stopped on the side of a road. We recognized in Carty
"the inherently coercive predicament of the driver who is
stopped on the highway and faced with the perceived
choice of either refusing consent to search and therefore
increasing the likelihood of receiving a traffic summons,
or giving consent to search in the hope of escaping with
only a warning." State v. Domicz, 188 N.J. 285, 306, 907
A.2d 395 (2006). Under those and other like
circumstances, "it is not a stretch of the imagination to
assume that the individual feels compelled to consent."
Carty, supra, 170 N.J. at 644, 790 A.2d 903.

To be sure, consent searches are permissible if not
abused. Nevertheless, when it decided Pena-Flores, the
Court did not expect that the rejection of the automobile
exception would lead to police dependency on consent
searches. We also must be mindful that consent searches
may be made on less than probable cause and that after
Pena-Flores the number of searches conducted by
municipal police officers nearly doubled due to the
increased number of consent searches.

We are not willing to conclude [*57] that the
increase in consent searches after Pena-Flores is
serendipitous.

B.

Law enforcement's new-found reliance on consent
searches, in part, is an apparent reflection of the difficulty
presented to police officers by the Pena-Flores

multi-factor exigent-circumstances standard. Under that
standard, before conducting a warrantless roadside
search, police officers must take into account a dizzying
number of factors. Pena-Flores, supra, 198 N.J. at 29,
965 A.2d 114. These factors leave open such questions as
"what is the acceptable ratio of officers to suspects, what
should the officer know about the neighborhood, how is
he to know if confederates are skulking about, and what
does it mean to consider leaving the car unguarded when
the car can be safely towed and impounded?" Id. at 47,
965 A.2d 114 (Albin, J., dissenting). The statistics
suggest that the Pena-Flores exigency formula has left
"many police officers with an unwillingness to hazard a
guess, fearing that a mistaken decision will result in the
suppression of critical evidence." See ibid. For a law
enforcement officer responding to rapidly evolving
events on the side of a road, the exigency formula
requires the processing of such confounding and
speculative information that we cannot expect uniform
[*58] and consistent decision-making. Thus, searches
based on the Pena-Flores factors must inevitably "lead to
widely divergent outcomes and allow trial courts and
appellate courts routinely to second-guess the officers on
the scene and eventually themselves." Ibid.

This is the very conclusion reached by the
Pennsylvania Supreme Court, which recently abandoned
its own multi-factor exigency analysis for warrantless
searches of automobiles. In Gary, supra, the
Pennsylvania high court expressed that its exigency
requirement "is a difficult standard to apply, not just for
the court, but also, and more importantly, for police
officers operating in the field, often in the midst of a
fast-moving investigation." 91 A.3d at 135. The court
also detailed the inconsistent judicial outcomes
emanating from its exigency standard. Id. at 135-36. In
adopting the federal automobile exception, the Gary
Court acknowledged the futility of its own standard
because exigency "can turn on small facts in the midst of
a complex, volatile, fast-moving, stressful, and
potentially threatening situation in the field." Id. at 134.

The dissent in Pena-Flores, supra, wrongly
predicted that our exigency standard would lead prudent
police officers to impound [*59] cars and detain their
occupants while securing a warrant, 198 N.J. at 47, 965
A.2d 114 (Albin, J., dissenting); instead, those risk-averse
police officers have responded with an explosion of
consent searches.
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C.

In Pena-Flores, the Court stated that, in determining
exigency, the fundamental inquiry is "[h]ow the facts of
the case bear on the issues of officer safety and the
preservation of evidence." Id. at 28-29, 965 A.2d 114
(majority). However, as the State submits, typically,
"police officers will not search a vehicle at roadside until
the situation is under control," that is, "a vehicle will not
be searched until that search can be done safely." If an
automobile's occupants are secured or detained so that
they cannot destroy evidence or gain access to a weapon,
the exigency to search the vehicle is illusory and, by all
rights, a warrant should be secured. Accepting this reality
means that, for the most part, warrantless roadside
searches will not occur -- unless done by consent. That
logic is dictated by our decision in State v. Eckel, 185
N.J. 523, 524, 888 A.2d 1266 (2006).

In Eckel, we held that the warrantless search of an
automobile is impermissible under the
search-incident-to-arrest exception once a vehicle's driver
or occupant has been arrested, removed, and secured. Id.
at 541, 88 A.2d 1266. We identified [*60] the two
justifications for the search-incident-to-arrest exception --
"the protection of the police and the preservation of
evidence," id. at 524, 888 A.2d 1266, the very same
factors identified as bearing on exigency to conduct a
probable-cause warrantless search of a car, Pena-Flores,
supra, 198 N.J. at 28-29, 965 A.2d 114. In Eckel, supra,
we determined that police safety and evidence
preservation are not a basis for a vehicle search incident
to an arrest when a person "effectively is incapacitated."
185 N.J. at 524, 888 A.2d 1266. The same must be true in
the case of a warrantless search of a car predicated on
probable cause.

Accordingly, the routine police-citizen roadside
encounter is unlikely to involve a genuine exigency that
will lead to a warrantless search absent consent.

D.

The current approach to roadside searches premised
on probable cause -- "get a warrant" -- places significant
burdens on law enforcement. On the other side of the
ledger, we do not perceive any real benefit to our
citizenry by the warrant requirement in such cases -- no
discernible advancement of their liberty or privacy
interests. When a police officer has probable cause to
search a car, is a motorist better off being detained on the

side of the road for an hour (with all the accompanying
dangers) or having [*61] his car towed and impounded at
headquarters while the police secure a warrant? Is not the
seizure of the car and the motorist's detention "more
intrusive than the actual search itself"? See Ross, supra,
456 U.S. at 831, 102 S. Ct. at 2176, 72 L. Ed. 2d at 598
(Marshall, J., dissenting). At the very least, which is the
greater or lesser intrusion is debatable, as Justice White
observed in Chambers, supra, 399 U.S. at 51-52, 90 S.
Ct. at 1981, 26 L. Ed. 2d at 428. For that reason, the
United States Supreme Court has concluded that
"carrying out an immediate search without a warrant"
based on probable cause is "reasonable" under the Fourth
Amendment. Id. at 52, 90 S. Ct. at 1981, 26 L. Ed. 2d at
428. We reach the same conclusion under Article I,
Paragraph 7 of the New Jersey Constitution, subject to
the caveats in Alston.

Although we believe that the exigent-circumstances
standard set forth in Cooke and Pena-Flores is unsound
in principle and unworkable in practice, we do not adopt
the federal standard for automobile searches because that
standard is not fully consonant with the interests
embodied in Article I, Paragraph 7 of our State
Constitution.

VIII.

In Alston, supra, we held that the automobile
exception authorized the warrantless search of an
automobile only when the police have probable cause to
believe that the vehicle contains contraband or evidence
of an offense and the circumstances giving rise to
probable cause are unforeseeable and [*62] spontaneous.
88 N.J. at 233, 440 A.2d 1311. In articulating that
standard, we believed we were merely following the test
set forth by the United States Supreme Court in
Chambers. Labron and Dyson make clear that even an
unforeseeability and spontaneity requirement is not part
of the federal automobile exception.

Here, we part from the United States Supreme
Court's interpretation of the automobile exception under
the Fourth Amendment and return to the Alston standard,
this time supported by Article I, Paragraph 7 of our State
Constitution. Alston properly balances the individual's
privacy and liberty interests and law enforcement's
investigatory demands. Alston's requirement of
"unforeseeabilty and spontaneity," id. at 233, 440 A.2d
1311, does not place an undue burden on law
enforcement. For example, if a police officer has
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probable cause to search a car and is looking for that car,
then it is reasonable to expect the officer to secure a
warrant if it is practicable to do so. In this way, we
eliminate the concern expressed in Cooke, supra -- the
fear that "a car parked in the home driveway of
vacationing owners would be a fair target of a warrantless
search if the police had probable cause to believe the
vehicle contained drugs." 163 N.J. at 667-68, 751 A.2d
92. In the case of the [*63] parked car, if the
circumstances giving rise to probable cause were
foreseeable and not spontaneous, the warrant requirement
applies.

We adopt this approach under our State Constitution
because it is a reasonable accommodation of the
competing interests between the individual's right to be
free from unreasonable searches and law enforcement's
investigatory demands. "[W]e have not hesitated to find
that our State Constitution provides our citizens with
greater rights . . . than those available under the United
States Constitution." Lewis v. Harris, 188 N.J. 415, 456,
908 A.2d 196 (2006). On many occasions, "this Court has
found that the State Constitution provides greater
protection against unreasonable searches and seizures
than the Fourth Amendment." State v. Earls, 214 N.J.
564, 584, 70 A.3d 630 (2013) (citing State v. Reid, 194
N.J. 386, 389, 945 A.2d 26 (2008) (recognizing
reasonable expectation of privacy in Internet subscriber
information); State v. McAllister, 184 N.J. 17, 19, 875
A.2d 866 (2005) (finding reasonable expectation of
privacy in bank records); State v. Mollica, 114 N.J. 329,
344-45, 554 A.2d 1315 (1989) (finding privacy interest in
hotel-room telephone toll billing records); State v.
Novembrino, 105 N.J. 95, 159, 519 A.2d 820 (1987)
(declining to find good-faith exception to exclusionary
rule); State v. Hunt, 91 N.J. 338, 345, 450 A.2d 952
(1982) (finding privacy interest in telephone toll billing
records)). We make that same finding here in hewing
once again to the Alston standard.

We also part from federal jurisprudence that allows a
police officer to conduct a [*64] warrantless search at
headquarters merely because he could have done so on
the side of the road. See Chambers, supra, 399 U.S. at 52,
90 S. Ct. at 1981-82, 26 L. Ed. 2d at 428-29. "Whatever
inherent exigency justifies a warrantless search at the
scene under the automobile exception certainly cannot
justify the failure to secure a warrant after towing and
impounding the car" at headquarters when it is
practicable to do so. Pena-Flores, supra, 198 N.J. at 39

n.1, 965 A.2d 114 (Albin, J., dissenting). Warrantless
searches should not be based on fake exigencies.
Therefore, under Article I, Paragraph 7 of the New Jersey
Constitution, we limit the automobile exception to
on-scene warrantless searches.9

9 We do not suggest that under appropriate
circumstances an inventory of a car at
headquarters cannot be undertaken pursuant to
State v. Slockbower, 79 N.J. 1, 397 A.2d 1050
(1979), and State v. Ercolano, 79 N.J. 25, 397
A.2d 1062 (1979), or that the police cannot
undertake a search based on a true exigency.

IX.

Today's decision is a new rule of law that we apply
purely prospectively because to do otherwise would be
unfair and potentially offend constitutional principles that
bar the imposition of an "ex post facto law." U.S. Const.
art. I, § 10; N.J. Const. art. IV, § 7, P 3.

The United States Constitution and the New Jersey
Constitution both prohibit the State Legislature from
passing an "ex post facto law." U.S. Const. art. I, § 10;
N.J. Const. art. IV, § 7, ¶ 3. The Ex Post Facto Clause
applies equally to laws that emanate from judicial
decisions. [*65] Bouie v. Columbia, 378 U.S. 347,
353-54, 84 S. Ct. 1697, 1702, 12 L. Ed. 2d 894, 900
(1964) ("If a state legislature is barred by the Ex Post
Facto Clause from passing such a law, it must follow that
a State Supreme Court is barred by the Due Process
Clause from achieving precisely the same result by
judicial construction.").

The Ex Post Facto Clause proscribes "[e]very law
that alters the legal rules of evidence, and receives less, or
different, testimony, than the law required at the time of
the commission of the offence, in order to convict the
offender. All these, and similar laws, are manifestly
unjust and oppressive." Calder v. Bull, 3 U.S. (3 Dall.)
386, 390-91, 1 L. Ed. 648, 650, 3 Dall. 386 (1798).
"Every law that takes away, or impairs, rights vested,
agreeably to existing laws, is retrospective, and is
generally unjust, and may be oppressive . . . ." Id. at 391,
1 L. Ed. at 650.

Under Pena-Flores, the applicable law at the time of
the motor-vehicle stop in this case, the police officer who
arrested defendant on suspicion of driving while
intoxicated did not have exigent circumstances to search
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the car for opened bottles of alcohol, according to the
factual findings of the trial court, which were affirmed by
the Appellate Division. We must defer to those findings
because they are supported by sufficient credible
evidence in the record. See State v. Elders, 192 N.J. 224,
243-44, 927 A.2d 1250 (2007). We acknowledge that a
different outcome might be [*66] reached under the
Alston standard. However, because Alston is a new rule
of law applied prospectively we need not address that
issue.

X.

For the reasons expressed, the exigent-circumstances
test in Cooke and Pena-Flores no longer applies. We
return to the standard set forth in Alston for warrantless
searches of automobiles based on probable cause. Going
forward, searches on the roadway based on probable
cause arising from unforeseeable and spontaneous
circumstances are permissible. However, when vehicles
are towed and impounded, absent some exigency, a
warrant must be secured.

This decision is a new rule of law and will be given
prospective application from the date of this opinion. For
purposes of this appeal, Pena-Flores is the governing
law. Accordingly, we affirm the judgment of the
Appellate Division, which upheld the suppression of
evidence in this case. Though it does not change the
outcome, we add that the Appellate Division erred in
addressing the validity of the motor-vehicle stop because
that issue was not raised before the trial court.

We remand for proceedings consistent with this
opinion.

CHIEF JUSTICE RABNER and JUSTICES
PATTERSON, FERNANDEZ-VINA, AND SOLOMON
join in JUSTICE [*67] ALBIN's opinion. JUSTICE
LaVECCHIA filed a separate, dissenting opinion, in
which JUDGE CUFF (temporarily assigned) joins.

DISSENT BY: JUSTICE LaVECCHIA

DISSENT

JUSTICE LaVECCHIA, dissenting.

Persistence has paid off.

This is not the first time that the State has sought to
have the decision in State v. Pena-Flores, 198 N.J. 6, 965

A.2d 114 (2009), revisited and overturned. Pena-Flores
reaffirmed State v. Cooke, 163 N.J. 657, 751 A.2d 92
(2000), which held that our state constitutional law
requires that exigency remain part of the analysis when
reviewing law enforcement's purported justification for
searching a car in New Jersey without a warrant
authorized by a neutral magistrate. Both cases held that
exigency is a necessary component for a warrantless
search of a car stopped roadside anywhere in New Jersey
-- in the suburbs, on a city street, in a parking lot, or on
the highways and rural byways of New Jersey. The State
does not want to have to show exigency. It wants a
relatively automatic exception to the general warrant
requirement when it comes to cars, so long as the police
encounter leading to the search is spontaneous and
unforeseen. But that argument was rejected in both
Pena-Flores and Cooke. Hence this persistence in having
those decisions revisited.

The State brought petitions for certification [*68]
raising the issue several times. The issue was certified as
an appeal for the State in State v. Deshazo, 208 N.J. 370,
29 A.3d 742 (2011), and again in State v. Crooms, 208
N.J. 371, 29 A.3d 743 (2011). Those appeals were
consolidated with the State's appeal in State v. Shannon,
208 N.J. 381, 30 A.3d 318 (2011), and they were
dismissed, collectively, as improvidently granted in an
Order carrying a lead caption from State v. Shannon, 210
N.J. 225, 43 A.3d 1146 (2012).

Our Order in Shannon reminded the State of its
burden to show special justification when seeking to
upend settled law. Id. at 226-27, 43 A.3d 1146. We found
no support in the Shannon record for the
special-justification finding essential for the Court to
consider departing from standing precedent. Id. at 227, 43
A.3d 1146. We took the remarkable step in Shannon of
identifying the type of record that the State would have to
present to support its requested overturning of decided
case law protective of citizens' constitutional right to be
free from warrantless searches of their vehicles. Id. at
227-28, 43 A.3d 1146.

Now the State, through the Attorney General, is back
again asking that Pena-Flores be overturned. I still find
no special justification to support the dramatic action the
State would have this Court take. Let me be clear as to
what the State seeks and what I decline to do: I would not
overturn Pena-Flores and Cooke and the three decades of
precedent on which those decisions [*69] rely.
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The Court's decision today represents a radical
change in our jurisprudence. It lessens the protection
from warrantless searches of automobiles that New
Jersey historically has provided.

The majority adopts an automobile exception that
rejects the need to show that exigency makes
impracticable obtaining a warrant issued by a neutral
magistrate. The majority says that determining exigency
is just too difficult -- notwithstanding that police
frequently are called on to make exigency determinations
in search settings1 -- and decrees that there no longer will
be any requirement of demonstrating exigency for
roadside searches of stopped vehicles occurring anywhere
in the State of New Jersey. By eliminating the exigency
requirement, the majority mimics the federal standard -- a
question we were forced to confront in Cooke and which
we as a Court rejected as constitutionally insufficient in
this State.

1 See, e.g., State v. Reece, 222 N.J. 154, - ,
117 A.3d 1235 (2015) (slip op. at 17-19) (noting
exigency required for application of
emergency-aid doctrine); State v. Walker, 213
N.J. 281, 295-98, 62 A.3d 897 (2013) (noting
exigent circumstances justifying warrantless
arrest); State v. Edmonds, 211 N.J. 117, 130-41,
47 A.3d 737 (2012) (emphasizing need for
exigency showing in community caretaking
cases).

The State has not won because it has proved special
justification. It has [*70] failed in that showing. Indeed,
the State's argument demonstrates seeming recognition of
that failure by shifting from attempting to prove that
obtaining telephonic warrants is impracticable to a new
worry about a self-created "problem" associated with an
increase in roadside consent searches. Instead of asking
people for consent, the Attorney General wants this Court
to simply allow searches of cars roadside based on an
officer's unreviewed belief that probable cause exists.
Further, although the State can create a program under
which troopers on the road wear body cameras,2 it for
some reason cannot obtain telephonic warrants, despite
the fact that telephonic warrants are used in many other
settings. And a majority of our present Court now accepts
those arguments.

2 See Samantha Marcus, Body Cams Coming to
a Cop Near You as N.J. Pledges Millions to Equip
Officers, NJ.com (July 28, 2015),

http://www.nj.com/politics/index.ssf/201
5/07/body_cams_coming_to_a_cop_near_you_
as_nj_pledges_millions_to_equip_officers .html ;
Office of the Attorney General, Attorney General
Law Enforcement Directive No. 2015-1 (July 28,
2015), available at
http://www.state.nj.us/lps/dcj/agguide/d
irectives/2015-1_BWC.pdf .

This is not a proud day in the history of this Court.
Through perseverance in seeking the reversal of a
disliked decision with which the State made desultory, if
any, effort to comply, [*71] the Attorney General has
been rewarded on the basis of a wholly inadequate and
unpersuasive record. Indeed, that reward is a direct result
of the Attorney General's persistence leading to a
majority now willing to effect this jurisprudential change.

Ironically, the majority takes this step at a time when
federal jurisprudence is veering away from any per se
categories of assumed exigency. The arc of history may
prove embarrassing indeed for my colleagues in the
majority. I must respectfully and vigorously dissent. In
my view, stare decisis should prevail.

I.

Stare decisis is the presumed course because it
"ensure[s] that the law will not merely change erratically,
but will develop in a principled and intelligible fashion[,]
. . . [and because it] permits society to presume that
bedrock principles are founded in the law rather than in
the proclivities of individuals." Vasquez v. Hillery, 474
U.S. 254, 265, 106 S. Ct. 617, 624, 88 L. Ed. 2d 598, 610
(1986). "Stare decisis 'carries such persuasive force that
we have always required a departure from precedent to be
supported by some special justification.'" Luchejko v.
City of Hoboken, 207 N.J. 191, 208, 23 A.3d 912 (2011)
(quoting State v. Brown, 190 N.J. 144, 157, 919 A.2d 107
(2007)). When determining whether stare decisis must
yield, relevant considerations include "whether the prior
decision is unsound in principle[] [or] unworkable in
practice." [*72] Shannon, supra, 210 N.J. at 227, 43
A.3d 1146 (citation omitted).

As to the first consideration, the majority fashions a
revisionist view of prior law to conclude that Pena-Flores
and Cooke were unsound in principle. The majority's
sweeping review of that prior jurisprudence is
unsurprising; its outline was set forth in the dissent to
Pena-Flores and became the State's mantra. That
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drumbeat to undo decades of case law has led to the
crescendo of reversal accomplished today. However, the
history of our jurisprudence requires another, more
discerning look to fully appreciate what the majority does
here. Thus, I will turn first to the assertion that Cooke,
and necessarily Pena-Flores, are "unsound in principle."
Second, I will address the State's failure to carry its
burden to demonstrate that our current law is
"unworkable in practice."

II.

In Cooke, this Court dealt directly with the question
of the role of exigency in automobile searches -- a
question this Court was required to answer following the
United States Supreme Court's decision in Pennsylvania
v. Labron, 518 U.S. 938, 116 S. Ct. 2485, 135 L. Ed. 2d
1031 (1996) (per curiam). In Labron, the Court rejected
an interpretation of the Fourth Amendment that would
necessitate a demonstration of the presence of exigent
circumstances before officers conducted an automobile
search [*73] under the federal automobile exception to
the general warrant requirement. Id. at 938-40, 116 S. Ct.
at 2486, 135 L. Ed. 2d at 1035-36. The Supreme Court
held that "[i]f a car is readily mobile and probable cause
exists to believe it contains contraband, the Fourth
Amendment . . . permits police to search the vehicle
without more." Id. at 940, 116 S. Ct. at 2487, 135 L. Ed.
2d at 1036 (citation omitted); see also Maryland v.
Dyson, 527 U.S. 465, 466, 119 S. Ct. 2013, 2014, 144 L.
Ed. 2d 442, 445 (1999) (per curiam) (confirming that "the
'automobile exception' has no separate exigency
requirement").

"In view of those recent federal holdings," this Court
said in Cooke, supra, that we were forced to "decide
whether the automobile exception requires a finding of
exigent circumstances under the New Jersey
Constitution." 163 N.J. at 666, 751 A.2d 92 (emphasis
added). Based on our jurisprudence, we answered that
question in the affirmative; for purposes of our own state
constitutional analysis, we rejected adoption of the
Labron Court's elimination of an exigent-circumstances
component under the federal automobile exception. Id. at
670, 751 A.2d 92.

In reaching that decision, this Court noted that it "has
repeatedly looked to exigent circumstances to justify
warrantless automobile searches." Id. at 667, 751 A.2d 92
(citing State v. Colvin, 123 N.J. 428, 429, 587 A.2d 1278
(1991); State v. Esteves, 93 N.J. 498, 504, 461 A.2d 1128

(1983); State v. Alston, 88 N.J. 211, 233, 440 A.2d 1311
(1981); State v. Martin, 87 N.J. 561, 569, 436 A.2d 96
(1981); State v. Patino, 83 N.J. 1, 9, 414 A.2d 1327
(1980); State v. La Porte, 62 N.J. 312, 316, 301 A.2d 146
(1973)). To substantiate that statement, the Court
provided a detailed discussion of three cases: "In prior
cases, such as Alston, Martin, and LaPorte [*74] , we
held that the warrantless automobile searches were
reasonable only because they were supported by probable
cause and exigent or emergent circumstances." Id. at 668,
751 A.2d 92 (emphasis added).

Alston, supra, involved police pursuit of a speeding
vehicle during which the officers noticed that the
vehicle's occupants were acting furtively in an apparent
attempt to conceal something. 88 N.J. at 216, 440 A.2d
1311. Once stopped, police requested credentials. Ibid.
When one occupant opened the glove compartment to
retrieve those credentials, police observed shotgun
ammunition. Ibid. The vehicle's occupants were
instructed to exit the vehicle and were frisked, but no
weapons were found on them. Ibid. However, police
observed a bag protruding from underneath the front
passenger seat, concealing what the detective determined
to be a shotgun. Id. at 216-17, 440 A.2d 1311. After the
suspects were arrested based on the shotgun and
ammunition already found, a further search yielded two
additional weapons. Id. at 217, 440 A.2d 1311. This
Court upheld the extended search, "find[ing] that under
the circumstances of th[e] case the detectives had
probable cause to conduct the search of the passenger
compartment that revealed the two [additional weapons],"
id. at 232, 440 A.2d 1311, and that "the exigent
circumstances that justify the invocation of the
automobile exception are the unforeseeability and [*75]
spontaneity of the circumstances giving rise to probable
cause and the inherent mobility of the automobile stopped
on the highway," id. at 233, 440 A.2d 1311 (citation
omitted).

As the Cooke Court emphasized, "[w]e upheld the
search [in Alston] because the events leading up to the
search were spontaneous and unforeseeable, and posed a
potential threat to officer safety. Thus, there were exigent
circumstances to justify the warrantless search." Cooke,
supra, 163 N.J. at 668, 751 A.2d 92 (emphasis added)
(internal citation omitted) (citing Alston, supra, 88 N.J. at
234, 440 A.2d 1311).

In Martin, supra, decided the same day as Alston,
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our Court upheld the warrantless search of a vehicle at a
police station. 87 N.J. at 570-71, 436 A.2d 96. In that
case, officers were investigating a "freshly-committed
armed robbery" and were provided with a description of
an automobile believed to be operated by the perpetrators
of that robbery. See id. at 563, 436 A.2d 96. Officers
located a vehicle matching the given description,
conducted a brief search and credentials check, and
allowed the car to proceed on its way. Id. at 564-65, 436
A.2d 96. However, at supervisor direction, officers
re-located the now-unoccupied vehicle in a housing
project parking lot. Id. at 565, 436 A.2d 96. The vehicle
was identified by two witnesses as the vehicle associated
with the armed robbery and was brought to the police
[*76] station and searched, revealing incriminating
evidence of the robbery under investigation. Ibid. In
finding the warrantless search constitutionally
permissible, and that it would have been dangerous for
the officers to have conducted it at the parking lot where
the vehicle was found, this Court noted:

The occupants of the car, the suspected
robbers, were still at large. Because the
police had stopped the car, the occupants
were alerted that they might have been
suspected of involvement in the armed
robbery. They might have returned at any
moment to move the car or remove the
car's contents. In addition, the officers had
reason to believe that the occupants of the
station wagon were not only alerted but
also armed and dangerous. The
illumination in the parking lot where the
vehicle was discovered at that early
morning hour was dim at best. In view of
the possibility of the suspects' return to the
car, "[a] careful search at that point was
impractical and perhaps not safe for the
officers . . . ."

[Id. at 569-70, 436 A.2d 96 (alteration
in original) (citations omitted).]

The Court also emphasized the ongoing nature of the
investigation of the nearby armed robbery, which
heightened the level of exigency, noting [*77] that it
created "an urgent, immediate need for the police to
ascertain whether the car contained evidence of the armed
robbery, before the suspects had an opportunity to leave
the area or to destroy or dispose of other evidence." Id. at

570, 436 A.2d 96 (citation omitted).

In Cooke, supra, the Court quoted in full the above
passage from Martin, preceding that quote with the
following: "Finding exigent circumstances, we upheld the
warrantless search in Martin." 163 N.J. at 669, 751 A.2d
92 (emphasis added). The Cooke Court also highlighted
the "'urgent, immediate need'" identified by the Martin
Court. Ibid. (quoting Martin, supra, 87 N.J. at 570, 436
A.2d 96).

In La Porte, supra, the defendant contended that the
warrantless search of his automobile at police
headquarters, following his arrest for armed robbery, was
illegal. 62 N.J. at 316, 301 A.2d 146. The Court rejected
the defendant's argument, specifically noting that the
"vehicle was mobile," that "[h]ad the police not seized
[the vehicle] it might have been moved and whatever
evidence it contained lost," that the defendant's "ex-wife
had a duplicate key to the car and drove it quite a bit,"
and that "it was not practicable to secure a warrant." Id. at
317, 301 A.2d 146. According to the Cooke Court, "the
circumstances [in LaPorte] made it impracticable for the
police to [*78] procure a search warrant and immediate
action was necessary." Cooke, supra, 163 N.J. at 670, 751
A.2d 92 (citing La Porte, supra, 62 N.J. at 316, 301 A.2d
146).

In discussing each of those cases -- Alston, Martin,
and LaPorte -- the unanimous Cooke Court pointed out
the factual features that presented exigency: reasons
associated with either police safety or prevention of loss
or destruction of evidence. Id. at 668, 669, 670, 751 A.2d
92. Such considerations were highlighted as essential
parts of this Court's past holdings supporting warrantless
searches of automobiles. See ibid.

Following its review of those as well as other past
decisions,3 the Court in Cooke stated:

In view of our unwavering precedent
and the important rights at stake, we see
no need to modify our jurisprudence.
Stated differently, the State has provided
no compelling basis for us to curtail or
eliminate those standards that for decades
have served the criminal justice system,
and served it well, balancing constitutional
guarantees against the need for effective
law enforcement. . . .
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[T]he lessened privacy expectation is
one factor, which, when combined with
the existence of probable cause and the
overall exigency of the situation, may
justify [a] warrantless search.

[Id. at 670, 751 A.2d 92 (emphasis
added) (citations omitted).]

3 Included in that discussion was [*79] Colvin,
supra, 123 N.J. 428, 587 A.2d 1278. The majority
diminishes Colvin by characterizing it as a
decision "primarily based on pure exigent
circumstances," ante at (slip op. at 26), even
while acknowledging that the Colvin Court
"introduced the issue as one that 'concerns the
scope of the automobile exception,'" ante at
(slip op. at 25) (quoting Colvin, supra, 123 N.J. at
429, 587 A.2d 1278) (internal quotation marks
omitted). Contrary to the majority's portrayal,
Colvin is in line with our past precedent and its
analysis consistent with our requirement that
exigent circumstances must be present to apply
the automobile exception in New Jersey.

Then, in Pena-Flores, supra, this Court "reaffirm[ed]
our longstanding precedent that permits an automobile
search without a warrant only in cases in which the police
have both probable cause to believe that the vehicle
contains evidence and exigent circumstances that would
justify dispensing with the warrant requirement." 198
N.J. at 11, 965 A.2d 114. The Pena-Flores Court again
engaged in a detailed discussion of the case law leading
up to Cooke, id. at 20-24, 965 A.2d 114 -- which the
Pena-Flores Court reminded us "affirmed that the
exigency inquiry has always been a part of New Jersey's
automobile exception," id. at 25-26, 965 A.2d 114 (citing
Cooke, supra, 163 N.J. at 667, 670-71, 751 A.2d 92) --
and emphasized how this Court, unlike the federal courts,
has always assessed exigency on [*80] a case-by-case
basis, rather than solely on the inherent mobility of the
automobile, id. at 21.

The Pena-Flores Court highlighted LaPorte as the
first indication that, unlike the developing federal law,
specific facts create exigency, not the mere mobility of
the vehicle. Ibid. It then discussed Alston, noting that the
Court's holding in that case "essentially added a
requirement that is not part of the federal automobile

standard," namely, that "the stop and search of the
vehicle cannot be pre-planned -- it must be unforeseen
and spontaneous." Ibid. (citing Alston, supra, 88 N.J. at
233-34). However, that language did not supplant the
separate exigency aspects of the analysis. Discussing the
Martin Court's exposition of facts that created the
exigency in that case, the Pena-Flores majority stated:
"Obviously, there would have been no need to detail the
facts and circumstances that created the exigency had the
mere mobility of the vehicle sufficed." Id. at 22, 965
A.2d 114. The Pena-Flores Court noted that "together
Alston and Martin rejected the federal standard by
declaring (1) that the stop had to be unforeseen and
spontaneous and (2) that exigency must be assessed
based on the particular facts and circumstances of the
case, and does not [*81] automatically flow from the
mobility of the vehicle." Ibid. (emphasis added).

Following a discussion of Cooke and the consistency
of our past precedent, the Pena-Flores Court held that
"the warrantless search of an automobile in New Jersey is
permissible where (1) the stop is unexpected; (2) the
police have probable cause to believe that the vehicle
contains contraband or evidence of a crime; and (3)
exigent circumstances exist under which it is
impracticable to obtain a warrant." Id. at 28, 965 A.2d
114 (citations omitted). The Court then provided a list of
examples of considerations that may be pertinent when
assessing exigent circumstances. Id. at 29, 965 A.2d 114.

Pena-Flores and Cooke are soundly reasoned and
fully supported decisions. Their reasoning tracks
carefully the factual bases and legal reasoning for the
holdings of earlier precedent. For the majority to
pronounce them unsound in principle, ante at (slip op.
at 50), is unfair. That pronouncement reflects only the
majority's own contrary view of earlier law. In particular,
I note the majority's canonization of Alston as the
preeminent word on the automobile exception in New
Jersey. The majority has distilled Alston to a
single-sentence standard that conveniently ignores [*82]
Alston's own acknowledgment (and Pena-Flores's
underscoring) of the presence of exigency in the
circumstances, independent of the spontaneity and
unforeseen nature of the roadside encounter. The
Pena-Flores dissent was not persuasive on this point. Its
repetition in the majority's opinion does not enhance it.

Indeed, the majority does not deal squarely with
Pena-Flores either, mischaracterizing it as having
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established an unworkable multi-factor test, ante at ,
(slip op. at 3, 46), notwithstanding the Pena-Flores
Court's immediate and solid rejection of that same
assertion when it first was advanced as a dissenter's
complaint, see Pena-Flores, supra, 198 N.J. at 29 n.6,
965 A.2d 114. That point, and others, require separate
attention in my response to the second reason advanced
by the majority for overturning both Pena-Flores and
Cooke -- namely, that they are unworkable in practice.
However, let it be said that I dissent from the reasoning
and holding of the majority that Pena-Flores and Cooke
are unsound in principle.

III.

The State contends that Pena-Flores is "unworkable
in practice" for two principal reasons: first, that a
post-Pena-Flores pilot program has exposed practical
difficulties with roadside telephonic search warrants; and
second, [*83] that Pena-Flores has produced the
"unintended negative consequences" of increasing
consent-based searches and expanding police discretion.
In reality, however, the so-called evidence of the practical
difficulties with obtaining roadside telephonic warrants is
derived from a single six-month pilot program that ended
three years ago and whose results are arguably promising,
and at worst inconclusive. Further, the State's arguments
regarding unintended and supposedly negative
consequences of Pena-Flores are comprised of
speculation and leaps in logic, and are not borne out by
the State's own data. In sum, the State falls far short of
demonstrating its heavy burden that Pena-Flores is
unworkable in practice and that stare decisis must yield.

A.

In Pena-Flores, supra, the Court recognized a need
for "an efficient and speedy electronic and telephonic
warrant procedure that will be available to [police] on the
scene[,] . . . obviate the need for difficult exigency
assessments[,] and . . . guarantee our citizens the
protections that the warrant requirement affords -- an
evaluation of probable cause by a neutral judicial
officer." 198 N.J. at 36, 965 A.2d 114. To that end, the
Pena-Flores Court ordered the creation of a [*84] task
force "to address the practical issues involved in
obtaining telephonic and electronic warrants." Id. at 35,
965 A.2d 114. The task force was to "study . . .
telephonic and electronic warrant procedures and make
practical suggestions to ensure that technology becomes a
vibrant part of our process," including "recommendations

for uniform procedures (including forms), equipment, and
training, along with an evaluation of the scheme once it is
underway." Id. at 35-36, 965 A.2d 114. The resulting
Supreme Court Special Committee on Telephonic and
Electronic Search Warrants (Special Committee) was
formed and its findings culminated in a January 2010
report. Report of the Supreme Court Special Committee
on Telephonic & Electronic Search Warrants (Jan. 22,
2010) [hereinafter Special Committee Report], available
at http://www.judiciary.state.nj.us/notices
/2010/n100520b.pdf . The Special Committee Report
made detailed recommendations in respect of
implementing a telephonic warrant program in New
Jersey and set a goal of "no more than [forty-five]
minutes, with an ideal goal of [thirty] minutes" for
completing the telephonic warrant process. Id. at 19.

To test the viability of the Special Committee's
recommendations, as well as the potential volume of
telephonic warrant requests, the Administrative [*85]
Office of the Courts launched a six-month telephonic
warrant pilot program in the Burlington Vicinage, which
ran from September 6, 2011, through March 6, 2012.
Superior Court of New Jersey, Burlington Vicinage,
Telephonic Search Warrants (Pena-Flores) Pilot
Program 3-4, 6 (2012) [hereinafter Pilot Program]. The
State argues that the results of that pilot program
demonstrate that Pena-Flores's promotion of telephonic
and electronic warrants is unworkable in practice.
Specifically, the State points to the fact that the average
amount of time it took to obtain a telephonic warrant
during the pilot program was fifty-nine minutes, which
exceeds the Special Committee Report's goal of a
maximum of forty-five minutes. (Citing Pilot Program,
supra, at 6). On average, thirty-two of those minutes were
the time it took for a police officer to connect with a
judge on the phone, a process that was facilitated by the
county prosecutor's office via a central communications
dispatch system. Pilot Program, supra, at 6. Focusing on
that length of time in particular, the State asserts that the
pilot program's failure to meet its target time is
attributable to "the human components of any telephonic
warrant system," especially the fact that "judges in this
[*86] State are not like customer service representatives .
. . they are not standing by 24/7 to take calls from police
and prosecutors."

Although the fifty-nine minute average time to
obtain a warrant exceeded the Special Committee's
outer-limit target by fourteen minutes, that fact does not
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lead inevitably to the conclusion that a telephonic warrant
program in New Jersey is impracticable. The Burlington
Vicinage pilot program was just that: a pilot program, one
goal of which was to test the initial recommendations of
the Special Committee Report. It was not a test by which
the viability of telephonic warrants in New Jersey should
decidedly pass or fail. See Special Committee Report,
supra, at iv ("If the number of requests for telephonic
search warrants exceeds the ability of the current
emergent duty system to handle them, another system
should be implemented as quickly as possible."). By the
State's analysis, because the precise approach taken three
years ago in a six-month pilot program exceeded its
target time by fourteen minutes, telephonic warrants are
impracticable.4 That line of thinking ignores the fact that
"the human components of any telephonic warrant
system" are not static, but rather a function of the
practices [*87] and procedures that human beings design
and implement, as well as the will and energy they put
into doing so.

4 The majority makes a point of noting that the
average time for Troop C of the State Police to
procure a telephonic warrant was between 1.5 and
two hours. Ante at (slip op. at 35). However,
that statistic is the average only for Troop C, and
was based on a universe of sixteen applications
for telephonic warrants. Pilot Program, supra, at
10. It is hardly representative of the whole. The
average time for the Burlington pilot program,
based on a total of forty-two applications, six of
which were from the State Police, was fifty-nine
minutes. Id. at 6.

Properly viewed, the pilot program and its results are
a mere jumping off point for building a workable
telephonic or electronic warrant system, or at least trying
in earnest to do so. The State could have attempted to
improve upon the pilot program's approach in the three
years since it concluded, but, significantly, it points to no
evidence of having done so. The State also presents no
evidence that improvement on the average time to obtain
a telephonic warrant was impossible or unlikely,5 or that
there was no way to adjust the pilot program to make it
more convenient for [*88] all parties involved. To the
contrary, it would seem that ongoing developments in
technology make advances in efficiency more and more
likely.

5 Indeed the ACLU asserts that improvement

was occurring; during the two months after the
pilot program technically ended, but for which
data was collected, the average time to obtain a
telephonic warrant had decreased to forty-three
minutes.

The fact that New Jersey already has functioning
systems to telephonically and electronically apply for and
obtain temporary restraining orders (TROs) in several
settings is strong evidence that telephonic or electronic
warrants can work where there is a will to make them
work. For example, as the ACLU points out, the judiciary
and law enforcement have implemented an electronic
filing system for TROs to protect victims of domestic
violence, which "allows police to fill out an electronic
form, teleconference with the judge, and print out the
approved TRO in moments." New Jersey Courts Annual
Report 2007-2008, at 1, 17, available at
http://www.judiciary.state.nj.us/pressre
l/ARNJCourts08.pdf ; see also R. 5:7A(b) (providing that
domestic violence TRO may be issued "upon sworn oral
testimony . . . communicated to the judge by telephone,
radio or other means of electronic communication").
[*89] Notably, "[o]n weekends, holidays and other times
when the court is closed," Family Part and municipal
court judges "shall be assigned to accept complaints and
issue emergency . . . [TROs]." N.J.S.A. 2C:25-28(a).
Similarly, "[a] judge may issue an arrest warrant on
sworn oral testimony communicated through telephone,
radio or other means of electronic communication." R.
3:2-3(b). Restraining orders for certain criminal offenders
may also be issued through such telephonic or electronic
communication. N.J.S.A. 2C:35-5.7(a).

That other states have implemented telephonic and
electronic warrant programs is further evidence that such
a feat is possible where the will to do so exists. See
Missouri v. McNeely, U.S., , , 133 S. Ct. 1552,
1562, 185 L. Ed. 2d 696, 708 (2013) ("Well over a
majority of States allow police officers or prosecutors to
apply for search warrants remotely through various
means, including telephonic or radio communication,
electronic communication such as e-mail, and video
conferencing."). In Utah, with the introduction of an
"e-warrant" system, "police officers can process a search
warrant in five to 15 minutes. The police officer begins
by texting the search warrant request directly to the judge
on call who then reviews the search warrant online,
electronically signs the warrant, and emails [*90] it back
to the officer to serve." State of Utah Judiciary, 2014
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Annual Report to the Community 8 (2014), available at
http://www.utcourts.gov/annualreport/201
4-CourtsAnnual.pdf ; see also Jason Bergreen, Judges,
Cops Dote on Quicker Warrant System, Salt Lake Trib.
(Dec. 29, 2008, 11:00 AM),
http://archive.sltrib.com/article.php?id
=11309849&itype=NGPSID .

In Missouri, 2004 and 2010 amendments to that
state's "search warrant statute authoriz[e] search warrant
applications to be made by electronic means and with
electronic signatures[,] permit[ting] e-mail search
warrants." H. Morley Swingle & Lane P. Thomasson,
Beam Me Up: Upgrading Search Warrants with
Technology, 69 J. Mo. B. 16, 19 (2013). As of June 2012,
thirteen percent of Missouri prosecutors' offices had
obtained search warrants via e-mail, and five more
offices (4.3 percent) "had a process in place" to begin
doing the same. Ibid. Missouri counties have
incorporated "electronic means" into the warrant process
in various and creative ways. Ibid. In Christian County,
Missouri, a judge and prosecutor use iPads to sign
e-mailed warrants using "a 99-cent signature
application." Ibid. "In Henry County, a streamlined
process has been established" wherein an officer can
e-mail a warrant application and affidavit to a prosecutor,
who can sign it with a signature application and forward
it to a judge. [*91] Id. at 20. The judge then can sign it
using an application and e-mail it back to the officer,
whose patrol car is equipped with a printer. Ibid. Finally,
as of 2012, Platte County had a plan "to use Skype with
its electronic search warrant process, so the judge,
prosecutor and law enforcement officer can see each
other by video conferencing while the warrants are being
obtained." Ibid. (footnote omitted).

Those efforts, and successes, in other states -- as well
as this State's implementation of electronic and
telephonic restraining orders and arrest warrants --
demonstrate that the results of a single six-month pilot
program using telephonic warrants cannot fairly be
viewed as conclusive evidence of the impracticability of a
telephonic or electronic search warrant program in New
Jersey. That is particularly so given that the pilot program
took place in 2011-2012. Technology already has evolved
since then, and the efforts of other states indicate that
there were, and are, many more methods to try for
quickly procuring a warrant, including the use of e-mail,
iPads and other mobile devices, and electronic signature
applications. Technology cannot solve every issue, but

consistent, concerted commitment [*92] to maximizing
both technological and human resources can go a long
way. A little creativity and dedication to resolving the
challenges encountered during the pilot program may
indeed have gone a long way. But the State's seeming
lack of resolve to make telephonic warrants a success
cannot and does not prove their impracticability. As the
ACLU aptly notes, the will to develop a workable
telephonic or electronic warrant program must be derived
from Article 1, Paragraph 7 of the New Jersey
Constitution, and not from individual governmental
actors.6

6 The State adds one more point to its argument
that telephonic warrants are unworkable.
According to the State, the pilot program "by its
very design, reveals why telephonic warrants are
not likely to emerge as a viable replacement for
the automobile exception." The State contends
that "[a]ll of the participants in the pilot program
understood that police officers would continue
their post-Pena-Flores practice of requesting
motorists to consent to a search" prior to trying to
obtain a telephonic warrant. Further, the State's
brief asserts that "participants recognized that the
number of telephonic-warrant applications might
overwhelm judicial and prosecutorial resources
unless most cases . . . [we]re screened [*93] out
by means of the consent-to-search doctrine."
Thus, according to the State, the increase in
consent searches, attributable to pilot program
participants' decision to ask for motorists' consent
before applying for a warrant, demonstrates that
telephonic warrants are unfeasible. There is an
undeniable circularity to that argument. If the
number of telephonic warrant requests would
have overwhelmed the system, one goal of the
pilot program was to obtain data demonstrating
that possibility. However, participants'
preconceived notion that telephonic warrants were
unworkable (and the resulting decision to rely on
asking motorists for consent to search) does not
prove that such warrants are in fact unworkable. It
proves only that program participants had a
preconceived belief that a telephonic warrant
program was impracticable.

B.

Seemingly recognizing that the results of the pilot
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program do not prove that telephonic warrants are
impracticable -- a burden that the State must bear to
launch a frontal attack on precedent -- the State turns to
an alternative ground on which to conclude that
Pena-Flores is unworkable. It asserts that Pena-Flores
has produced the "unintended negative consequence"
[*94] of increasing consent-based searches of
automobiles. As proof that consent-based searches have
increased as a result of Pena-Flores, the State points to a
study conducted by the Office of Law Enforcement
Professional Standards (OLEPS) on the effects of
Pena-Flores. Office of Law Enforcement Professional
Standards, The Effects of Pena-Flores on Municipal
Police Departments (Oct. 2012) [hereinafter 2012
OLEPS study], available at
http://www.nj.gov/oag/oleps/pdfs/OLEPS-R
eport-Effects-of-Pena-Flores-on-Mun-PDs- 10.12.pdf .
The study collected data from motor vehicle stops from a
sampling of municipal police departments throughout the
state -- 103 of the approximately 550 New Jersey
municipal police departments -- as well as from the State
Police during the month of April from 2008 (the year
before the February 2009 Pena-Flores decision) through
2012. Id. at 2, 6.

The 2012 OLEPS study reveals that consent-based
automobile searches increased in municipal police
departments from a reported ninety-six in April 2008 to
271 in April 2012, while the overall number of stops
remained relatively unchanged. Id. at 9, 13. For the State
Police, consent searches increased from nineteen in April
2008 before Pena-Flores to ninety-five in April 2009,
just a few months after the Pena-Flores decision. Ibid.
That number [*95] steadily increased to 229 consent
searches in April 2011. Ibid. The State highlights those
increases in consent-based searches and characterizes
them as a negative consequence of Pena-Flores.
According to the State, the increase in consent searches is
a negative effect because asking for consent to search
may be coercive when probable cause is "so strong and
obvious . . . as to undermine the voluntariness of
consent," and when motorists feel that they will be
subjected to prolonged detention unless they consent.

Although the voluntariness of consent is undoubtedly
paramount, based on the record currently before the
Court, the State's argument on this front does not hold up.
First, the 2012 OLEPS study itself characterizes
consent-based searches as "a relatively rare occurrence,"
despite the numerical increase in consent searches. 2012

OLEPS Study, supra, at 13. "Most departments had a
handful [of consent searches] in the months selected for
review." Ibid. In fact, "conversations with local law
enforcement officers" indicated that "consent requests
[we]re not especially common," a trend "the numbers
reinforce." Id. at 14. Specifically, the 2012 OLEPS study
found that

[g]iven that there were 103 departments
in the sample, on average [*96] there
were only 1.07 consent searches granted
per department for April 2008, 1.30 for
April 2009, 1.85 for April 2010, 2.37 for
April 2011, and 2.85 for April 2012. The
total number of granted consent searches
represents less than 1% of the number of
motor vehicle stops reported. Consent
requests then, do not occur with great
frequency for municipal departments or
the State Police.

[Ibid. (emphasis added).]

Importantly, a follow-up OLEPS study conducted in
2013 reiterated those findings and attributed an apparent
increase in consent searches from 2012 to 2013 mostly to
mere changes in reporting:

While the number of granted consent to
search requests does increase by almost
100 stops from April 2012 to April 2013,
this increase cannot be attributed to
increased use in consent requests. Instead,
this increase is more likely to, at least in
part, be affected by reporting rather than
the true number of events. As a result of
the 2012 data request, many departments
improved their records of motor vehicle
stops, to facilitate such data requests.
Thus, while overall, there is a steady, but
small, increase in the number of granted
consent searches, the large increase for
2013, is not likely a [*97] true reflection
of activity.

[Office of Law Enforcement
Professional Standards, Second Report:
The Effects of Pena-Flores on Municipal
Police Departments 15 (Dec. 2013)
(emphasis added), available at
http://www.nj.gov/lps/oleps/pdfs/OLEPS-R
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eport-Effects-of-Pena-Flores-on-Mun-PDs-
12.13.pdf .]

Second, the State does not demonstrate that the
increase in consent-based searches is actually a negative
consequence of Pena-Flores. Roadside consent searches
of automobiles do not present a constitutional dilemma
when there is "reasonable and articulable suspicion to
believe that an errant motorist or passenger has engaged
in, or is about to engage in, criminal activity," State v.
Carty, 170 N.J. 632, 647, 790 A.2d 903 (2002), and when
consent is given voluntarily, see State v. Johnson, 68 N.J.
349, 353-54, 346 A.2d 66 (1975). It is entirely
appropriate for law enforcement to simply ask a motorist
for consent to search his or her car when probable cause
develops before resorting to trying to obtain a warrant,
telephonic or otherwise. Although courts must always be
vigilant to claims of coerced or involuntary consent, the
State has failed to produce any evidence that officers
have been obtaining consent coercively or that there is
great risk of such inappropriate behavior. In fact, at oral
argument the State expressly represented that none of the
consent-based searches recorded in the OLEPS [*98]
study were found to be coercive to its knowledge. The
State's argument based on alleged negative aspects of
consent searches is thus entirely speculative, a point
repeatedly confirmed upon close examination of its
discussion of that assertion in its briefs to this Court.

Specifically, the State's briefs posit that a defendant
"may" challenge a consent-based search when probable
cause is strong, that a defendant "may" contend that
"there was no genuine option to refuse consent," and that
a defendant "may" argue that consent was invalid based
on fear of being detained for a prolonged period of time.
However, the State points to no instances in which
defendants have made such arguments, and it cites no
case where a post-Pena-Flores consent search has been
invalidated on such grounds. Nevertheless, the Court's
majority grabs hold of that argument to support its
conclusion that the State has proven unworkability.

The majority focuses on the State's -- again
speculative -- assertion that a motorist would feel
pressure to consent at the prospect of being detained for
an inordinate amount of time. Ante at (slip op. at 45).
However, it is not clear that the current average of
fifty-nine minutes from the [*99] Burlington pilot
program is an inordinate delay. Despite that voiced

concern, the State does not demonstrate any earnest
efforts to improve upon the results of the pilot program.
Nor does the State address how its "fears" are balanced
by the fact that law enforcement officials must inform
people of their right to refuse consent in order to carry the
State's burden of showing that consent given was truly
voluntary. Johnson, supra, 68 N.J. at 353-54, 346 A.2d
66 (holding that essential element of voluntary consent is
"knowledge of the right to refuse consent"). Indeed, it is
notable that not a single privacy or civil liberties group
writes in support of the State's position as amicus curiae.
In fact, the ACLU, writing in support of defendant, does
not decry the increase in consent searches following
Pena-Flores as a negative unintended consequence of
that decision.

The majority relies on the State's asserted concern
for motorists' constitutional rights in the wake of an
increase in consent searches. However, that concern is
suspect in light of the fact that the State's solution is to
take away all motorists' ability to first choose to consent
by instead giving officers a nearly automatic right to
search by way of a rote automobile [*100] exception to
the warrant requirement based on unreviewed officer
belief that probable cause exists. Instead of instituting
increased officer training on consent-search procedures in
order to prevent coercive situations -- a logical and direct
prophylactic measure against coercive consent searches --
the State's answer is to take away all choice from
motorists. This "remedy" belies concern for constitutional
rights and in fact scales back motorists' constitutional
protections.

Although the majority posits that detention on the
side of road for an hour is, or at least debatably is, more
intrusive than a search of one's vehicle, one wonders why
individual motorists should not be allowed to make that
determination for themselves. The rational response to
the potentiality of placing motorists in a coercive
situation is to properly train officers and to reduce or
eliminate situational pressure to consent by developing
functional and efficient electronic and telephonic warrant
procedures so that motorists may comfortably choose for
themselves whether to insist on the constitutional default
-- a warrant approved by a neutral magistrate -- or
whether to waive that right.

Finally, a few words [*101] on the last two
justifications asserted in this record to overturn settled
law on warrantless roadside searches of automobiles. The
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State asserts that Pena-Flores has had (or perhaps will
have) the effect of increasing "de-policing" and
expanding police discretion. The State's arguments on
those points are equally if not more speculative than its
arguments about the effects of consent-based searches.

As to the first, the State contends that when it is
impractical to get a warrant to search a car, police will
release motorists even though there is probable cause to
search their cars, resulting in "de-policing." Although the
2012 OLEPS Study states that "many departments
indicated that in the face of a denied consent, it was rare
to apply for a search warrant," the Study posits that the
failure to apply for a warrant could have indicated
de-policing or lack of probable cause. 2012 OLEPS
Study, supra, at 16. The study contains only speculation
that de-policing was the motivating force behind an
officer's decision not to apply for a warrant when a
motorist denied consent: "Rather than spend the several
hours to apply for a search warrant and tow a vehicle,
officers may have been willing to allow motorists to leave
without [*102] further investigation." Ibid. (emphasis
added). In the absence of any data or statistics indicating
that "de-policing" is in fact occurring, such raw
speculation is not a basis on which to alter motorists'
constitutional rights.

As to the second, it bears noting that the last point
made by the State in support of its claims -- that by
"forcing officers to decide whether it is worth the time
and effort to obtain a warrant, the Pena-Flores rule has
unwittingly enlarged the ambit of a patrol officer's
enforcement discretion" -- is similarly without basis in
fact. Perhaps, in this regard, the State is merely latching
onto the Pena-Flores dissent's mischaracterization of the
examples of exigency, helpfully set out in Cooke and in
Pena-Flores, as a hard-and-fast multi-factor test that is
difficult to apply. See Pena-Flores, supra, 198 N.J. at
26-29, 29, 965 A.2d 114 (noting that "[l]egitimate
considerations are as varied as the possible scenarios
surrounding an automobile stop"); Cooke, supra, 163 N.J.
at 668-71, 751 A.2d 92. The dissent in Pena-Flores was
called out by the Pena-Flores majority for its inaccurate
and misleading recasting of what the majority opinion
said. Pena-Flores, supra, 198 N.J. at 29 n.6, 965 A.2d
114 (explaining that contrary to dissent's characterization,
majority did not "establish a new 'multi-factor test,' but
rather "merely [*103] detailed, by way of example but
not limitation, the various factors that our prior cases
have recognized as relevant to an exigency analysis").

Sadly, the dissent then, and the State and the majority
now, persist in that mischaracterization.

The bull's-eye that the Pena-Flores dissenters put on
the back of that decision has finally paid off -- not
because of the proof that the State has mustered in this
record, but rather from re-characterization of prior case
law and lack of scrutiny of the State's evidence in alleged
support of its practicality argument. In my view, the
majority's analysis of the legal and factual bases for
overturning Pena-Flores and Cooke are woefully
inadequate. The State has not carried its burden to justify
overturning our state constitutional law governing
warrantless automobile searches and neither is the
majority persuasive in its analysis that the State has done
so.

IV.

The majority's conclusion represents, in essence, a
retreat to the federal standard for warrantless searches of
an automobile expressly rejected by the Court in Cooke.
Ironically, the majority's step towards the federal
standard comes at a time when federal jurisprudence is
deviating away from [*104] any per se categories of
assumed exigency. See, e.g., McNeely, supra, U.S. ,
133 S. Ct. 1552, 185 L. Ed. 2d 696; Arizona v. Gant, 556
U.S. 332, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009).

In Gant, supra, the United States Supreme Court
rejected the broad reading of its decision in New York v.
Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768
(1981), that would permit officers to conduct an
automobile search incident to arrest, irrespective of
whether the area searched was within the arrestee's reach
at the time of the search. 556 U.S. at 344, 129 S. Ct. at
1720, 173 L. Ed. 2d at 497. The Court noted that
"[c]onstruing Belton broadly to allow vehicle searches
incident to any arrest would serve no purpose except to
provide a police entitlement, and it is anathema to the
Fourth Amendment to permit a warrantless search on that
basis." Id. at 347, 129 S. Ct. at 1721, 173 L. Ed. 2d at 499
(emphasis added).

In McNeely, supra, the United States Supreme Court
ruled that the dissipation of alcohol in the body, without
more, did not constitute exigency to justify a warrantless
blood draw of a drunk-driving suspect. U.S. at , 133
S. Ct. at 1568, 185 L. Ed. 2d at 715. In doing so, the
Court noted that
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the Fourth Amendment will not tolerate
adoption of an overly broad categorical
approach that would dilute the warrant
requirement in a context where significant
privacy interests are at stake. Moreover, a
case-by-case approach is hardly unique
within our Fourth Amendment
jurisprudence. Numerous police actions
are judged based on fact-intensive, totality
of the circumstances analyses rather than
according to categorical rules, [*105]
including in situations that are more likely
to require police officers to make difficult
split-second judgments.

[Id. at , 133 S. Ct. at 1564, 185 L.

Ed. 2d at 710.]

Importantly, the McNeely Court noted that adoption of a
restrictive, categorical approach would ignore
technological changes in the expedition of obtaining
warrants. Id. at - , 133 S. Ct. at 1561-63, 185 L. Ed. 2d
at 708-09.

One can only wonder why the State and the majority
of this Court find it appropriate to turn from the
progressive approach historically taken in this State to
privacy and constitutional rights of motorists. I cannot
join this backward step.

I respectfully dissent.
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JUDGES: CHIEF JUSTICE RABNER, JUSTICE
LaVECCHIA, and JUSTICE ALBIN concur in the
judgment of the Court, and join the separate, concurring
opinion filed by JUSTICE LaVECCHIA. JUSTICE

SOLOMON filed a separate, dissenting opinion, in which
JUSTICES PATTERSON and FERNANDEZ-VINA
join. JUDGE CUFF (temporarily assigned) did not
participate. JUSTICE LaVECCHIA, concurring.
JUSTICE SOLOMON, dissenting.

OPINION

PER CURIAM.

The judgment of the Appellate Division is affirmed
by an equally divided Court.

I.

A.

This matter comes before us based on the record
developed in defendant's motion to suppress. On March
26, 2009, Municipal Court Judge Daniel J. DiBenedetto
issued a warrant for the arrest of defendant for
non-payment of fines owed to the City of Asbury Park.
Defendant learned of that warrant while incarcerated in
Bayside State Prison on an unrelated charge. He sent a
letter to the municipal court requesting that his fines in
connection with two matters -- a criminal conviction and
a motor vehicle violation -- be vacated due to hardship.
On April 16, 2010, Municipal Court Judge Mark T. [*8]
Apostolou granted defendant's request.

The Asbury Park Municipal Court Administrator,
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Patricia Green, provided testimony that when a judge
vacates a fine, the warrant associated with the
non-payment of that fine is necessarily vacated.
Specifically, she explained that once the vacation of a
fine is entered into the relevant database, the outstanding
warrant in that database is also vacated. The municipal
court employees, not the police department, are
responsible for entering that information. According to
Green, in carrying out their responsibility of processing
paperwork for arrests and violations within Asbury Park,
she and her colleagues utilize separate computer
databases for traffic violations and criminal matters: the
Automated Traffic System (ATS) and the Automated
Complaint System (ACS), respectively. In respect of
defendant, Green stated that a deputy municipal court
administrator properly vacated the traffic fines in the
ATS system but "failed to go into the [ACS] system and
vacate the criminal" fines there. Therefore, the ACS
computer system did not reflect that the criminal fines
were vacated, and, correspondingly, the arrest warrant
associated with those fines was not [*9] vacated.

B.

On October 18, 2011, Officer Love of the Asbury
Park Police Department received a call directing him to
835 Dunlewy Street. The dispatcher informed the officer
that a suspicious vehicle -- a white Mercury with tinted
windows and containing two males -- had been idling at
that address for some time. Officer Love reported that
Dunlewy Street was a "high crime area," where drugs
were both used and sold and where there had been recent
burglaries. Officer Love proceeded to Dunlewy Street
and, upon arrival, approached the vehicle meeting the
reported description. Officer Love inquired of the driver,
defendant, his purpose for sitting there. Defendant
responded that he was waiting for a female friend that he
had met recently and pointed out 831 Dunlewy Street as
her residence. Officer Love asked defendant for
identification; he provided a New Jersey driver's license.

Subsequent efforts to substantiate defendant's given
reason for his presence on Dunlewy Street proved
unfruitful but are not relevant to this appeal. What is
important is that Officer Love asked dispatch to run a
warrant check, and dispatch advised Officer Love that
defendant had an outstanding arrest warrant. Defendant
[*10] was placed under arrest. Officer Love patted
defendant down for weapons and felt what he thought
was a large amount of money; defendant confirmed that

he had money on him. Officer Love brought defendant to
the police station in his patrol car. Officer Love testified
that he had inspected the inside of his patrol car earlier
that day and that no one else had been inside since.
During the drive, the officer noticed that defendant was
moving around in the back seat.

After removing defendant from the vehicle, Officer
Love spotted suspected cocaine on the back seat and
white residue on defendant's fingers. Another officer
secured defendant while Officer Love pulled up the
bench seat in the back of the car, revealing additional
suspected controlled dangerous substances. Those
substances were seized as evidence and their
admissibility is the subject of this appeal. Defendant was
later found to be in possession of $2,317 in cash. None of
the officers were aware that the warrant on which
defendant was initially arrested had been vacated.

C.

For purposes of this appeal, we note defendant was
indicted for third-degree possession of a controlled
dangerous substance (cocaine), N.J.S.A. 2C:35-10(a)(1),
and second-degree [*11] possession of a controlled
dangerous substance (cocaine) with intent to distribute,
N.J.S.A. 2C:35-5(b)(2).

On April 30, 2012, defendant filed a motion to
suppress the evidence seized from the police vehicle. In
support of that motion, defendant argued that Officer
Love's questioning and warrant check were
unconstitutional. Following a hearing at which only
Officer Love testified, the motion court denied the
motion to suppress, finding the officer's conduct
constitutionally permissible.

In January 2013, after the jury had been selected and
sworn in defendant's criminal trial, defendant asked the
court to reopen his suppression motion, relying on a letter
from the Asbury Park Municipal Court, dated April 21,
2010, which indicated that defendant's fines had been
vacated. Defendant submitted that that letter showed that
his initial arrest was unlawful. The court adjourned the
trial's start to research the matter further. Thereafter, with
defendant's consent and waiver of double jeopardy, the
trial judge declared a mistrial and granted defendant's
motion to reopen the suppression issue.

Following a hearing at which Green, the municipal
court administrator, testified, the trial court granted the
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motion [*12] to suppress. Relying on State v. Moore,
260 N.J. Super. 12, 16, 614 A.2d 1360 (App. Div. 1992),
the trial court held that defendant was arrested unlawfully
and therefore the seized drugs were inadmissible "fruits
of such an unlawful arrest." The trial court determined
that "the lack of culpability on the part of the [police
department]" was irrelevant, citing "the non-deterrent
purposes of the exclusionary rule."

The Appellate Division granted leave for the State to
appeal and, on April 11, 2014, affirmed the trial court's
suppression of the evidence. The appellate panel pointed
to Moore, supra, in which an earlier Appellate Division
panel had relied on Novembrino, in finding inadmissible
the fruits of an arrest based on a vacated warrant that
improperly remained marked as "active" in police
records, "even though the particular arresting officer
acted in good faith and without culpability." 260 N.J.
Super. at 14, 16-20, 614 A.2d 1360. The panel also
distinguished the arrests in State v. Diloreto, 180 N.J.
264, 850 A.2d 1226 (2004), and State v. Pitcher, 379 N.J.
Super. 308, 878 A.2d 8 (App. Div. 2005), certif. denied,
186 N.J. 242, 892 A.2d 1288 (2006), by noting that the
arrests were not constitutionally defective. Addressing
the question left open in State v. Handy, 206 N.J. 39,
51-52, 18 A.3d 179 (2011), regarding the admissibility of
evidence when "[t]he police department did not behave in
an unreasonable manner in that it relied on an ostensibly
valid arrest warrant," the panel held that, consistent [*13]
with Novembrino, the evidence seized from defendant
must be excluded.

This Court granted the State's motion for leave to
appeal the interlocutory order of the Appellate Division.
State v. Shannon, 218 N.J. 528, 95 A.3d 256 (2014). We
also granted amicus curiae status to the Attorney General
of New Jersey and to the American Civil Liberties Union
of New Jersey (ACLU).

II.

A.

The State submits that because the test for assessing
the constitutionality of a search or seizure is "objective
reasonableness," neither the exclusionary rule nor the
good faith exception is implicated in this appeal. The
State contends that defendant's arrest was based on
Officer Love's objectively reasonable reliance on the
vacated warrant; thus, no constitutional violation
occurred, and the Appellate Division decision should be

reversed.

The State argues that New Jersey case law has
permitted officer reliance on erroneous database
information to substantiate a stop or arrest and that, in
practical effect, this case is indistinguishable from State
v. Green, 318 N.J. Super. 346, 723 A.2d 1012 (App. Div.
1999). The State also cites to Herring v. United States,
555 U.S. 135, 129 S. Ct. 695, 172 L. Ed. 2d 496 (2009),
and Arizona v. Evans, 514 U.S. 1, 115 S. Ct. 1185, 131 L.
Ed. 2d 34 (1995), as demonstrative of situations in which
the United States Supreme Court has declined to suppress
evidence seized following arrests made on
misinformation contained in official databases.

Even [*14] if defendant's constitutional rights were
violated, the State argues that the exclusionary rule
should not be applied. The State maintains that the
exclusionary rule's primary purpose is deterrence and that
neither police officers nor court clerks would be deterred
by suppression of the evidence in this matter. Likewise,
the State argues that the exclusionary rule's aim of
preserving judicial integrity would not be offended when
the officers believed their conduct complied with the law.
Relatedly, the State urges this Court to follow the path
taken in other states that have rejected the good faith
exception established in United States v. Leon, 468 U.S.
897, 104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984), but have
nonetheless permitted introduction of evidence seized
following the reliance of law enforcement officials on
erroneous information in a database.

B.

Defendant says his case involves a straightforward
application of the Novembrino precedent. He was
illegally arrested, and the evidence resulting from his
arrest should be suppressed.

According to defendant, the outcome of this appeal
should follow in line with the outcome in Moore, supra,
in which the Appellate Division, relying on Novembrino,
suppressed evidence seized following the defendant's
arrest based [*15] on a vacated warrant that remained
active in police records due to an administrative error.
260 N.J. Super. at 16-17, 614 A.2d 1360. Defendant
distinguishes Pitcher, supra, 379 N.J. Super. at 320, 878
A.2d 8, and Diloreto, supra, 180 N.J. at 277-78, 850
A.2d 1226. Defendant also emphasizes that the New
Jersey Constitution provides greater protection for its
citizens than the United States Constitution and, thus, any
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reliance on Herring and Evans is inapt.

Finally, defendant argues that deterring officer
misconduct is not the only purpose behind the
exclusionary rule. Instead, the rule is designed also to
vindicate the individual's right to privacy and to maintain
judicial integrity. Thus, defendant submits that the
Appellate Division's decision should be affirmed.

C.

As amicus, the Attorney General supports the State's
position, providing further bases for concluding that
defendant's constitutional rights were not violated or,
assuming a constitutional violation, that the exclusionary
rule should not apply. However, the Attorney General
adds that, to the extent that Evans cannot be reconciled
with this Court's holding in Novembrino, Novembrino
should be reconsidered and overruled. According to the
Attorney General, the concerns that influenced the
Novembrino Court to reject the Leon good faith exception
have not come to [*16] pass. Thus, review of that
decision is warranted.

Amicus ACLU supports defendant's position,
submitting that an arrest without a warrant is
constitutionally impermissible and that the exclusionary
rule must apply to evidence seized as a result of that
constitutional violation. The ACLU characterizes the
State's argument as an attempt to "carve out a good faith
exception" in contravention of Novembrino. The ACLU
points to the non-deterrent rationales for the exclusionary
rule and contends that the State's position conflicts with
those rationales. In addition, the ACLU maintains that the
deterrence rationale for the exclusionary rule would be
furthered by suppression in this matter, pointing to the
infrequent occurrence of clerical errors in New Jersey as
evidence of the efficacy of deterrence.

III.

Both the United States Constitution and the New
Jersey Constitution guarantee the right to be free from
unreasonable searches and seizures. U.S. Const. amend.
IV; N.J. Const. art. I, ¶ 7. In accordance with that
guarantee, both constitutions require that arrest warrants
be supported by probable cause and that warrantless
arrests in public places be supported by the same. State v.
Brown, 205 N.J. 133, 144, 14 A.3d 26 (2011) (citing
State v. Basil, 202 N.J. 570, 584, 998 A.2d 472 (2010)).
"[A] police officer has probable cause [*17] to arrest a

suspect when the officer possesses 'a well[-]grounded
suspicion that a crime has been or is being committed.'"
Basil, supra, 202 N.J. at 585, 998 A.2d 472 (quoting
State v. Sullivan, 169 N.J. 204, 211, 777 A.2d 60 (2001)).
That well-grounded suspicion should be based on the
totality of the circumstances as viewed by "an objectively
reasonable police officer." Ibid. (citations and internal
quotation marks omitted).

The consequence for a violation of those
constitutional principles is generally the exclusionary
rule, Handy, supra, 206 N.J. at 45, 18 A.3d 179, which
prohibits evidence obtained as a result of such violative
conduct from being "use[d] in the prosecution's case in
chief," Leon, supra, 468 U.S. at 900, 104 S. Ct. at 3409,
82 L. Ed. 2d at 684. While the United States Supreme
Court has acknowledged a good faith exception to that
rule in certain circumstances, see, e.g., id. at 926, 104 S.
Ct. at 3422, 82 L. Ed. 2d at 700-01, this Court has
declined to do so, see, e.g., Novembrino, supra, 105 N.J.
at 157-58, 519 A.2d 820. That is the relevant point of
divergence between state and federal law in this matter.

A.

In Leon, supra, the United States Supreme Court
declined to apply the exclusionary rule to evidence seized
by officers relying in good faith on a search warrant
issued by a magistrate judge even though that warrant
was later determined "to be unsupported by probable
cause." 468 U.S. at 900, 926, 104 S. Ct. at 3409, 3422, 82
L. Ed. 2d at 684, 700-01. In so doing, the Leon Court
noted that the exclusionary rule was "'a judicially created
remedy designed [*18] to safeguard Fourth Amendment
rights generally through its deterrent effect, rather than a
personal constitutional right of the party aggrieved.'" Id.
at 906, 104 S. Ct. at 3412, 82 L. Ed. 2d at 687-88
(quoting United States v. Calandra, 414 U.S. 338, 348,
94 S. Ct. 613, 620, 38 L. Ed. 2d 561, 571 (1974)). After
reviewing the objectives of the exclusionary rule, the
Court concluded that "it c[ould ]not be expected, and
should not be applied, to deter objectively reasonable law
enforcement activity." Id. at 906-09, 919, 104 S. Ct. at
3412-13, 3418, 82 L. Ed. 2d at 688-89, 696. Thus,
weighing the costs and benefits of exclusion of the
evidence at issue, the Court determined that suppression
was inappropriate. Id. at 922, 104 S. Ct. at 3420, 82 L.
Ed. 2d at 698. Thus sprang into being the "good faith
exception" to the exclusionary rule.

Since Leon, the Supreme Court has expanded the
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good faith exception to include situations similar to that
presently before this Court. In Evans, supra, the Supreme
Court addressed "whether evidence seized in violation of
the Fourth Amendment by an officer who acted in
reliance on a police record indicating the existence of an
outstanding arrest warrant -- a record that is later
determined to be erroneous -- must be suppressed by
virtue of the exclusionary rule." 514 U.S. at 3-4, 115 S.
Ct. at 1187, 131 L. Ed. 2d at 39. In that case, the warrant
for the defendant's arrest had been quashed seventeen
days prior to his arrest; however, for an undetermined
reason, the warrant remained in police computer records.
Id. at 4-5, 115 S. Ct. at 1188, 131 L. Ed. 2d at 40-41.
[*19] The State conceded that the defendant's arrest
violated his Fourth Amendment rights. Id. at 6 n.1, 115 S.
Ct. at 1189 n.1, 131 L. Ed. 2d at 41 n.1. Despite that
constitutional violation, the Court found that the
"[a]pplication of the Leon framework support[ed] a
categorical exception to the exclusionary rule for clerical
errors of court employees." Id. at 16, 115 S. Ct. at 1194,
131 L. Ed. 2d at 47.

In Herring, supra, the Supreme Court answered the
"unresolved" question in Evans: "whether the evidence
should be suppressed if police personnel [rather than
judicial clerks] were responsible for the error." 555 U.S.
at 142-43, 129 S. Ct. at 701, 172 L. Ed. 2d at 505-06
(internal quotation marks omitted). The defendant in
Herring drove to the sheriff's department to retrieve items
from his impounded truck and was recognized by one of
the police investigators. See id. at 137, 129 S. Ct. at 698,
172 L. Ed. 2d at 502. Upon inquiry, the investigator was
informed that an active arrest warrant existed for the
defendant. Ibid. The officer arrested the defendant and
conducted a search incident to that arrest that revealed
narcotics and a weapon. Ibid. It was later discovered that
the warrant had been recalled five months earlier, but the
recall had not been updated in the relevant database. Id. at
138, 129 S. Ct. at 698, 172 L. Ed. 2d at 502.

Importantly, like in Evans, the Court accepted the
parties' assumption that a Fourth Amendment violation
occurred and restricted the analysis to whether the
exclusionary rule should [*20] apply. Id. at 139, 129 S.
Ct. at 699, 172 L. Ed. 2d at 503. The Court again relied
on the Leon framework and maintained that "the benefits
of deterrence must outweigh the costs" of applying the
exclusionary rule. Id. at 141, 129 S. Ct. at 700, 172 L. Ed.
2d at 505. The Court concluded that "when police
mistakes are the result of negligence such as that

described here, rather than systemic error or reckless
disregard of constitutional requirements, any marginal
deterrence does not 'pay its way.'" Id. at 147-48, 129 S.
Ct. at 704, 172 L. Ed. 2d at 509 (quoting Leon, supra,
468 U.S. at 907 n.6, 104 S. Ct. at 3412 n.6, 82 L. Ed. 2d
at 688 n.6).

B.

In Novembrino, supra, this Court relied on Article I,
Paragraph 7, of the New Jersey Constitution in rejecting
the Leon Court's good faith exception. 105 N.J. at 157-59,
519 A.2d 820. Thus, the Court interpreted the New Jersey
Constitution to provide broader protection than the
Fourth Amendment. See id. at 145, 157-59, 519 A.2d
820. In its decision, the Court expressed concern that "the
good-faith exception w[ould] ultimately reduce respect
for and compliance with the probable-cause standard." Id.
at 154, 519 A.2d 820. The Court also characterized the
exclusionary rule as "an integral element of our
state-constitutional guarantee," noting that "[i]ts function
is not merely to deter police misconduct[] [but] . . . also
[to] serve[] as the indispensable mechanism for
vindicating the constitutional right to be free from
unreasonable searches." Id. at 157, 519 A.2d 820. This
Court has not retreated from its rejection of a good faith
exception. State v. Adkins, 221 N.J. 300, 314, 113 A.3d
734 (2015) ("Post-Novembrino, our [*21] Court's
adherence to its holding has remained steadfast . . . .").

In Moore, supra, the Appellate Division considered
whether suppression was appropriate for evidence seized
following an arrest based on a warrant that "had been
judicially marked 'vacated' 27 days" earlier but remained
outstanding in the local police log book. 260 N.J. Super.
at 14, 614 A.2d 1360. The panel noted that while the
parties disputed who was at fault for the failure to update
the record, there was "no dispute that the arresting officer
acted in good faith in executing what he thought was a
valid warrant." Id. at 15, 614 A.2d 1360. However, "[t]he
inescapable consequence, after the finger-pointing [wa]s
over, [wa]s that defendant was arrested illegally." Id. at
16, 614 A.2d 1360. Therefore, the Appellate Division
concluded that "the fruits of such an unlawful arrest
[we]re not available to the State for [the defendant's]
prosecution even though the particular arresting officer
acted in good faith and without culpability." Ibid. The
panel rejected the State's argument that "th[e] mistaken
arrest situation [i]s different from the issuance of a bad
search warrant in Novembrino," finding "no justifiable
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distinction between a judicial error on the existence of
probable cause" and the administrative errors committed
in [*22] that case. Id. at 17, 614 A.2d 1360. In fact, the
panel denoted the State's argument "no more than a plea
for a 'good faith' exception to the exclusionary rule" that
the Court had rejected in Novembrino. Id. at 16, 614 A.2d
1360.

By contrast, in Diloreto, supra, this Court found no
constitutional violation, and thus did not apply the
exclusionary rule, in circumstances in which officers
relied, in part, on misinformation from the National
Crime Information Center (NCIC) database in
questioning, detaining, and conducting a pat-down search
of the defendant. 180 N.J. at 271-74, 282, 850 A.2d 1226.
More specifically, the Court concluded that, given an
NCIC alert that the defendant was an "endangered"
missing person along with other factors, the community
caretaker doctrine justified the police conduct. Id. at
277-78, 850 A.2d 1226. In discussing the role of the
officer's reliance on the erroneous NCIC alert in its
decision, the Court acknowledged that it had rejected the
good faith exception in Novembrino; however, because
"the error in failing to remove defendant's name from the
NCIC database occurred not within the framework of an
intended prosecution, but under the protective rubric of
the community caretaker doctrine," Novembrino was
inapplicable. Id. at 280, 850 A.2d 1226.

In Pitcher, supra, the Appellate Division similarly
[*23] dealt with a database error; this time,
misinformation in the motor vehicle database reflected
that the defendant's license was suspended. 379 N.J.
Super. at 312, 878 A.2d 8. The defendant was stopped
based on that misinformation, and the officer observed
that the defendant was intoxicated. Id. at 312-13, 878
A.2d 8. In moving to suppress the evidence of
intoxication, the defendant argued that the stop was
unconstitutional because it was based on an erroneous
license suspension. Id. at 313, 878 A.2d 8. The panel
analogized the license suspension information to
information received from an unreliable informant,
noting that "[a] license suspension, unlike a warrant or
report of reasonable suspicion, is not a determination
about the justification for a stop or arrest. The license
suspension is simply factual information that leads to a
suspicion of a violation of the motor vehicle laws, i.e.,
one articulable fact." Id. at 318, 878 A.2d 8. Thus, the
panel found that the stop was constitutional and that the
good faith exception rejected in Novembrino was

irrelevant. Id. at 313, 878 A.2d 8.

Most recently, in Handy, supra, this Court addressed
a scenario in which officers arrested the defendant based
on receipt of erroneous information from the dispatcher
that the defendant had an outstanding warrant. [*24] 206
N.J. at 42-43, 18 A.3d 179. Incident to that arrest, the
defendant was found to be in possession of drugs. Id. at
42, 18 A.3d 179. The police dispatcher then informed the
officer that there was a birth-date discrepancy between
that provided by the defendant and that listed in the
warrant. Ibid. Upon return to headquarters, the officer
learned that the warrant on which he had arrested the
defendant was for a different individual, with a similar,
but somewhat differently spelled, name. Id. at 42-43, 18
A.3d 179. The defendant nevertheless was charged with
possession of the drugs. Id. at 43, 18 A.3d 179. In
assessing whether that evidence should be suppressed,
this Court found that the "conduct by the dispatcher, an
integral link in the law enforcement chain, was
objectively unreasonable" and thus violative of the state
and federal constitutions. Id. at 42, 18 A.3d 179.

In rendering its decision, the Court discussed the
Supreme Court decisions in Evans and Herring, and
found them inapplicable. Id. at 48-50, 52-53, 18 A.3d
179. The Handy Court further highlighted that neither
case "dispensed with the standard of 'objective
reasonableness' that governs the execution of a warrant,"
id. at 53, 18 A.3d 179, on which the Court's decision was
premised.

IV.

The arguments before the Court call into question the
significance of law enforcement reliance [*25] on an
ostensibly valid arrest warrant in assessing the
constitutionality of an arrest as well as the application of
the exclusionary rule.

Beginning with the constitutionality of defendant's
arrest, there is no dispute in this case that, at the moment
of defendant's arrest, no valid warrant was in effect.
Defendant's arrest was based solely on the existence of
the allegedly outstanding arrest warrant that, in fact, had
been vacated eighteen months earlier but had not been
removed from the computer database accessed by the
dispatcher. No other probable cause provides a leg on
which the State can stand to assert a lawful arrest. "The
inescapable consequence . . . is that defendant was
arrested illegally." Moore, supra, 260 N.J. Super. at 16,
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614 A.2d 1360.1 The officer's belief, even in good faith,
that a valid warrant for defendant's arrest was outstanding
cannot render an arrest made absent a valid warrant or
probable cause constitutionally compliant. See Brown,
supra, 205 N.J. at 144, 14 A.3d 26.

1 Notably, in Evans and Herring, a
constitutional violation was conceded or assumed.
Herring, supra, 555 U.S. at 139, 129 S. Ct. at
699, 172 L. Ed. 2d at 503; Evans, supra, 514 U.S.
at 6 n.1, 115 S. Ct. at 1189 n.1, 131 L. Ed. 2d at
41 n.1.

To the extent that the State relies for its position on
Diloreto and Pitcher, those decisions are inapposite, as
the Appellate Division properly concluded.

In Diloreto, supra, the Court considered [*26] the
officers' reliance on the misinformation contained in the
NCIC database as one factor supporting their conduct
under the community caretaker doctrine. 180 N.J. at 282,
850 A.2d 1226. Thus, the Court applied an exception to
the general prohibition against warrantless searches. Id. at
275, 282, 850 A.2d 1226. That decision cannot, and
should not, be read to support the proposition that
objective and reasonable reliance on information in the
NCIC database, even if later determined to be erroneous,
can support probable cause for an arrest. In fact, the
Court specifically highlighted the limited nature of its
holding. Id. at 282, 850 A.2d 1226 ("The State should not
construe our holding as approving wide application of the
community caretaker doctrine in this setting.").

In Pitcher, supra, the Appellate Division found that
information in a motor vehicle database, even if later
found to be erroneous, could be "one articulable fact" that
can "lead[] to a suspicion of a violation of the motor
vehicle laws" to substantiate a motor vehicle stop. 379
N.J. Super. at 318, 878 A.2d 8. The panel did not opine
that reasonable reliance on that information could support
probable cause to arrest.2 See ibid. The same rationale
applies to the Appellate Division decision in Green,
supra, in which officers were in possession [*27] of a
valid warrant for a person matching the defendant's
description and were executing that warrant at the address
listed for that person when the defendant fled and was
arrested. 318 N.J. Super. at 349, 723 A.2d 1012. In
allowing admission of the evidence seized following
defendant's arrest, the panel relied on law enforcement's
objective and reasonable execution of the valid warrant,
id. at 353-54, 723 A.2d 1012; the panel did not suggest

that an invalid warrant, unsupported by probable cause,
could supply the basis for an objective and reasonable
belief that there is probable cause to arrest. See ibid.

2 The State submitted a supplemental letter brief
to the Court bringing to its attention the United
States Supreme Court's decision in Heien v. North
Carolina, U.S. , 135 S. Ct. 530, 190 L. Ed. 2d
475 (2014). We note that Heien, too, dealt with
law enforcement's objective reasonableness in
effectuating a stop; it did not find justification for
an arrest absent probable cause or a valid warrant.
See id. at , 135 S. Ct. at 539, 190 L. Ed. 2d at
485.

Our decision does not alter the standard of objective
reasonableness applicable to the assessment of probable
cause to arrest. See Basil, supra, 202 N.J. at 585, 998
A.2d 472; cf. Handy, supra, 206 N.J. at 42, 18 A.3d 179
(finding conduct of police dispatcher, "an integral link in
the law enforcement chain, was objectively unreasonable
and violat[ive of]" the New Jersey and United States
Constitutions). [*28] We conclude only that an invalid
warrant cannot provide the basis for an objective and
reasonable belief that probable cause to arrest exists; an
arrest made under that standard is constitutionally
defective. To hold otherwise would be akin to adopting
the good faith exception to the exclusionary rule that has
been explicitly, and consistently, rejected by this Court,
most recently in Adkins, supra, 221 N.J. at 314, 113 A.3d
734. See also Moore, supra, 260 N.J. Super. at 16, 614
A.2d 1360 (labeling State's argument "no more than a
plea for a 'good faith' exception to the exclusionary
rule"). We decline to carve out an exception to that
explicit rejection in the manner requested by the State or
the Attorney General.

In respect of the exclusionary rule, defendants are
afforded greater rights under the New Jersey Constitution
than under the United States Constitution. See
Novembrino, supra, 105 N.J. at 144-45, 519 A.2d 820. In
Novembrino, this Court relied on the New Jersey
Constitution in rejecting the Leon good faith exception.
Id. at 159, 519 A.2d 820. The United States Supreme
Court decisions in Evans and Herring are premised on
the Court's decision in Leon. Thus, to follow their
reasoning, as the State and the Attorney General
advocate, would be a retrenchment of our decision in
Novembrino. We can see it no other way.

The Court in Novembrino based [*29] its decision
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on the conclusion that the exclusionary rule functioned
not only as a deterrent for police misconduct but also as
"the indispensable mechanism for vindicating the
constitutional right to be free from unreasonable
searches." Id. at 157, 519 A.2d 820. This case involves an
unconstitutional seizure of a man who had secured relief
eighteen months earlier from his outstanding arrest
warrant. His constitutional right to be free of that
unreasonable seizure trumps the subjective good faith
reliance by the police on the unpurged, but in fact
vacated, arrest warrant. Novembrino's important purpose
to secure vindication of constitutional rights cannot be
ignored. We decline to do so here. Moreover, the
inevitable result will cause people to be more careful -- a
laudatory effect on all state actors.

V.

For the foregoing reasons, we affirm the judgment of
the Appellate Division affirming the trial court's
suppression order.

CHIEF JUSTICE RABNER, JUSTICE
LaVECCHIA, and JUSTICE ALBIN concur in the
judgment of the Court, and join the separate, concurring
opinion filed by JUSTICE LaVECCHIA. JUSTICE
SOLOMON filed a separate, dissenting opinion, in which
JUSTICES PATTERSON and FERNANDEZ-VINA
join. JUDGE CUFF (temporarily [*30] assigned) did not
participate.

CONCUR BY: LaVECCHIA

CONCUR

JUSTICE LaVECCHIA, concurring.

The Court granted the State leave to appeal an
interlocutory order of the Appellate Division. The
Appellate Division's order affirmed the grant of
defendant's motion to suppress evidence seized after his
arrest on a warrant that, unbeknownst to the arresting
officers, had been judicially vacated eighteen months
earlier but had not been removed from the relevant
computer database showing active warrants.

I and the concurring members of the Court conclude
that defendant's arrest -- made in the absence of either a
valid warrant or probable cause -- was unlawful. In
accordance with our decision in State v. Novembrino, 105
N.J. 95, 519 A.2d 820 (1987), the evidence seized as a

result of that unlawful arrest is subject to exclusion
without application of an exception based on the
subjective good faith of the executing officers. Thus, we
affirm the Appellate Division judgment.

DISSENT BY: SOLOMON

DISSENT

JUSTICE SOLOMON, dissenting.

The Court held in State v. Novembrino, 105 N.J. 95,
519 A.2d 820 (1987), only that, in recognition of the
exclusionary rule's secondary function as a mechanism
for the enforcement of citizens' constitutional rights,
where law enforcement is involved in the error giving
rise to the unlawful search or seizure, the police [*31]
officer's good faith conduct is not a basis to avoid
suppression. Reading Novembrino to require suppression
for a purely judicial error, as the concurring opinion does,
ignores the significant costs of suppressing competent
evidence and renders the deterrent function of the
exclusionary rule insignificant. In my view, the
concurring opinion's conclusion cannot be reconciled
with our subsequent decisions. See, e.g., State v. Shaw,
213 N.J. 398, 414, 64 A.3d 499 (2012) (holding that, in
light of "the high price exacted by suppressing evidence,"
suppression is unwarranted where law enforcement
obtains "evidence that is sufficiently independent of the
illegal conduct"); State v. Williams, 192 N.J. 1, 14-15,
926 A.2d 340 (2007) (same); State v. Badessa, 185 N.J.
303, 310-11, 885 A.2d 430 (2005).

By holding that the officer's objectively reasonable
conduct is irrelevant in a case in which no law
enforcement personnel are remotely responsible for the
impropriety of the arrest, the concurring opinion not only
fails to give effect to "[t]he 'prime purpose' of the
[exclusionary] rule," State v. Smith, 212 N.J. 365, 388, 54
A.3d 772 (2012) (quoting State v. Evers, 175 N.J. 355,
376, 815 A.2d 432 (2003)), cert. denied, U.S. , 133
S. Ct. 1504, 185 L. Ed. 2d 558 (2013), it also misreads
our jurisprudence since Novembrino rejected the federal
good-faith exception to the exclusionary rule announced
in United States v. Leon, 468 U.S. 897, 104 S. Ct. 3405,
82 L. Ed. 2d 677 (1984). As recently as four years ago,
this Court considered whether law enforcement
personnel's conduct was objectively reasonable [*32] in
a situation where a police officer, through carelessness on
the part of the police dispatcher, arrested defendant
pursuant to a validly issued warrant against another
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individual. State v. Handy, 206 N.J. 39, 41-42, 18 A.3d
179 (2011). The Appellate Division applied a similar
analysis in State v. Green, 318 N.J. Super. 346, 723 A.2d
1012 (App. Div. 1999), where the officer arrested the
defendant based on the mistaken belief that the defendant
was the man referenced on the arrest warrant. Id. at
348-49, 723 A.2d 1012.

The concurring opinion finds these cases inapposite
because the warrants upon which those arrests were based
were valid. However, while the arrest warrants in those
cases were supported by probable cause, the arrests were
not. The fact remains that, as here, the defendants in
those cases were arrested unlawfully; there is no
principled basis to distinguish between the unlawful
arrests in Handy and Green, where the defendants were
mistakenly arrested pursuant to valid arrest warrants
issued against other individuals, and defendant's unlawful
arrest pursuant to a once-validly issued arrest warrant that
was, unbeknownst to law enforcement, subsequently
vacated.

Moreover, because municipal court staff were
entirely responsible for the error in this case, application
of the exclusionary rule here improperly conflates [*33]
law enforcement with the judiciary. The judiciary and
law enforcement are separate and independent
components of our criminal justice system, serving
entirely different functions. Law enforcement, for its part,
investigates criminal activity and secures incriminating
evidence for use in obtaining convictions. The judiciary,
in turn, weighs the evidence presented, applies the
relevant law to that evidence, and determines if there is
sufficient probable cause to support a warrant. The
judiciary also functions as a check against executive
power exercised by law enforcement. "Judges and
magistrates are not adjuncts to the law enforcement team;
as neutral judicial officers, they have no stake in the
outcome of particular criminal prosecutions." Leon,
supra, 468 U.S. at 917, 104 S. Ct. at 3417, 82 L. Ed. 2d at
695. Thus, absent some indicia of law enforcement
involvement, suppressing evidence based on a purely
judicial oversight improperly suggests that the judiciary
is in collusion with law enforcement to obtain
convictions, and therefore may be deterred from
obtaining such evidence through unlawful means.

I.

There is no dispute regarding the facts relevant to our
analysis. Patrolman Steven Love arrested defendant in

October 2011 pursuant to an arrest warrant, [*34] which
was later determined to have been vacated in 2010.
However, due to a clerical oversight by a municipal court
administrator, the arrest warrant was not listed as vacated
in the automated criminal system (ACS) -- a statewide
database that tracks, among other things, warrant history
-- for each criminal complaint. It is undisputed that this
process in no way involves law enforcement personnel.

Following defendant's arrest, Officer Love
discovered illegal narcotics and $2,317 in cash on
defendant -- evidence which formed the basis of the
charges against him. On rehearing, the motion court
granted defendant's suppression motion based on
testimony from the Asbury Park Municipal Court
administrator, indicating that defendant's warrant had
been vacated prior to his arrest and that defendant's arrest
was therefore unlawful. Relying on Novembrino, the
Appellate Division affirmed, holding that regardless of
who was responsible for the clerical error, "New Jersey
jurisprudence does not permit the State to use the fruits of
an illegal arrest against a defendant even if the police
acted reasonably."

II.

As the concurring opinion notes, it is undisputed that
the arrest warrant upon which defendant's [*35] arrest
was based was invalid, notwithstanding Officer Love's
reasonable understanding to the contrary. Therefore, the
disagreement here does not turn on whether Officer Love
had probable cause to arrest defendant or whether an
exception to the warrant requirement applied, but on
whether the appropriate remedy for the error leading to
defendant's arrest is suppression.

The appropriate remedy for a police violation of a
citizen's right to be free from unreasonable searches and
seizures has long been the topic of debate. See
Novembrino, supra, 105 N.J. at 100, 519 A.2d 820 ("'The
debate within the Court on the exclusionary rule has
always been a warm one.'" (quoting United States v.
Janis, 428 U.S. 433, 446, 96 S. Ct. 3021, 3028, 49 L. Ed.
2d 1046, 1056 (1976)); see also Leon, supra, 468 U.S. at
907, 104 S. Ct. at 3412, 82 L. Ed. 2d at 688 ("The
substantial social costs exacted by the exclusionary rule
for the vindication of Fourth Amendment rights have
long been a source of concern."). In light of the dispute
before this Court, a brief history of the exclusionary rule
is instructive here.
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A.

The development and history of the exclusionary rule
illustrates its core purpose: deterrence of future unlawful
police conduct. The United States Supreme Court first
applied the exclusionary rule in a criminal case in Weeks
v. United States, 232 U.S. 383, 398, 34 S. Ct. 341, 346,
58 L. Ed. 652, 657-58, T.D. 1964 (1914). In doing so, the
Court observed:

The tendency of those who execute the
criminal laws of the country to obtain
[*36] conviction by means of unlawful
seizures and enforced confessions, the
latter often obtained after subjecting
accused persons to unwarranted practices
destructive of rights secured by the
Federal Constitution, should find no
sanction in the judgments of the courts
which are charged at all times with the
support of the Constitution and to which
people of all conditions have a right to
appeal for the maintenance of such
fundamental rights.

[Id. at 392, 34 S. Ct. at 344, 58 L. Ed.
at 655.]

Thirty-five years later, the Court in Wolf v.
Colorado, 338 U.S. 25, 33, 69 S. Ct. 1359, 1364, 93 L.
Ed. 1782, 1788 (1949), declined the invitation to apply
the exclusionary rule to the States via the Due Process
Clause of the Fourteenth Amendment. The Court, noting
other remedies available to citizens for disruption caused
by unlawful police intrusion, explained that it could not
"brush aside the experience of States which deem the
incidence of such conduct by the police too slight to call
for a deterrent remedy not by way of disciplinary
measures but by overriding the relevant rules of
evidence." Id. at 31-32, 69 S. Ct. at 1363-64, 93 L. Ed. at
1787-88.

In the seminal case of Mapp v. Ohio, 367 U.S. 643,
660, 81 S. Ct. 1684, 1694, 6 L. Ed. 2d 1081, 1093, 86
Ohio Law Abs. 513 (1961), the Court reversed course,
holding the exclusionary rule applicable to the States via
the Due Process Clause of the Fourteenth Amendment. In
doing so, the Court noted that it had consistently held the
exclusionary rule is "a clear, specific, and constitutionally
required -- even if judicially implied [*37] -- deterrent

safeguard without insistence upon which the Fourth
Amendment would have been reduced to 'a form of
words.'" Id. at 648, 81 S. Ct. at 1688, 6 L. Ed. 2d at 1086
(quoting Silverthorne Lumber Co. v. United States, 251
U.S. 385, 392, 40 S. Ct. 182, 183, 64 L. Ed. 319, 321,
T.D. 2984, 17 Ohio L. Rep. 514 (1920)).

The Mapp Court further noted its recent
"recogni[tion] that the purpose of the exclusionary rule 'is
to deter -- to compel respect for the constitutional
guaranty in the only effectively available way -- by
removing the incentive to disregard it.'" Id. at 656, 81 S.
Ct. at 1692, 6 L. Ed. 2d. at 1090 (quoting Elkins v. United
States, 364 U.S. 206, 217, 80 S. Ct. 1437, 1444, 4 L. Ed.
2d 1669, 1677 (1960) (further stating "[t]he
[exclusionary] rule is calculated to prevent, not to repair,"
constitutional violations)). In disapproving of "the double
standard" resulting from finding the exclusionary rule
applicable to federal agents but not to state law
enforcement, the Court explained:

In nonexclusionary States, federal
officers, being human, were by it invited
to and did, as our cases indicate, step
across the street to the State's attorney
with their unconstitutionally seized
evidence. Prosecution on the basis of that
evidence was then had in a state court in
utter disregard of the enforceable Fourth
Amendment. If the fruits of an
unconstitutional search had been
inadmissible in both state and federal
courts, this inducement to evasion would
have been sooner eliminated.

[Id. at 658, 81 S. Ct. at 1693, 6 L. Ed.
2d at 1091-92.]

Over the next twenty-three years, the United States
Supreme Court decided a [*38] series of cases paring
back the exclusionary rule where, in the Court's view, the
deterrent effect did not outweigh the truth-finding
function of the criminal justice system. See, e.g.,
Alderman v. United States, 394 U.S. 165, 171-72, 89 S.
Ct. 961, 965, 22 L. Ed. 2d 176, 185-86 (1969) (holding
only those whose Fourth Amendment rights have been
violated have standing to invoke exclusionary rule);
United States v. Calandra, 414 U.S. 338, 349-52, 94 S.
Ct. 613, 620-22, 38 L. Ed. 2d 561, 572-73 (1974)
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(rejecting application of exclusionary rule to evidence
presented at grand jury proceedings because such
application "would achieve a speculative and
undoubtedly minimal advance in the deterrence of police
misconduct at the expense of substantially impeding the
role of the grand jury"); United States v. Havens, 446
U.S. 620, 626, 100 S. Ct. 1912, 1916, 64 L. Ed. 2d 559,
565 (1980) (holding exclusionary rule does not bar use of
unlawfully seized evidence for impeachment purposes).
Then, in what this Court described as "the most
significant limitation of the exclusionary rule since its
genesis in Weeks," Novembrino, supra, 105 N.J. at 139,
519 A.2d 820, the Supreme Court in Leon, supra, 468
U.S. 897, 104 S. Ct. 3405, 82 L. Ed. 2d 677, adopted the
good-faith exception to the exclusionary rule.

The Supreme Court in Leon, supra, applying "the
balancing approach that has evolved during the years of
experience with the rule," determined that "reliable
physical evidence seized by officers reasonably relying
on a warrant issued by a detached and neutral magistrate
should be admissible in the prosecution's case [*39] in
chief." 468 U.S. at 913, 104 S. Ct. at 3415, 82 L. Ed. 2d
at 692. In denying the suppression motion, the District
Court in that case found the affidavit in support of the
search warrant on which the search of the defendant's
home was based "insufficient to establish probable
cause," but determined that there was no question the
officer who procured the warrant "had acted in good
faith." Id. at 903-04 & n.4, 104 S. Ct. at 3410 & n.4, 82
L. Ed. 2d at 685-86 & n.4.

Turning to the question of the appropriate remedy,
the Court considered "the tension between the sometimes
competing goals of, on the one hand, deterring official
misconduct and removing inducements to unreasonable
invasions of privacy and, on the other, establishing
procedures under which criminal defendants are
'acquitted or convicted on the basis of all the evidence
which exposes the truth.'" Id. at 900-01, 104 S. Ct. at
3409, 82 L. Ed. 2d at 684 (quoting Alderman, supra, 394
U.S. at 175, 89 S. Ct. at 967, 22 L. Ed. 2d at 187). The
Court determined that, on balance, "the marginal or
nonexistent benefits produced by suppressing evidence
obtained in objectively reasonable reliance on a
subsequently invalidated search warrant cannot justify the
substantial costs of exclusion." Id. at 922, 104 S. Ct. at
3420, 82 L. Ed. 2d at 698. Thus, while suppression
remains the appropriate remedy where "the officers were
dishonest or reckless in preparing their affidavit or could

not have harbored an objectively [*40] reasonable belief
in the existence of probable cause," id. at 926, 104 S. Ct.
at 3422, 82 L. Ed. 2d at 701, suppression is not warranted
where "an officer acting with objective good faith has
obtained a search warrant from a judge or magistrate and
acted within its scope," id. at 920, 104 S. Ct. at 3419, 82
L. Ed. 2d at 697.

The Supreme Court then provided four distinct
rationales for finding a good-faith exception to the
exclusionary rule. "First, the exclusionary rule is
designed to deter police misconduct rather than to punish
the errors of judges and magistrates." Id. at 916, 104 S.
Ct. at 3417, 82 L. Ed. 2d at 694. Additionally, "there
exists no evidence suggesting that judges and magistrates
are inclined to ignore or subvert the Fourth Amendment
or that lawlessness among these actors requires
application of the extreme sanction of exclusion." Ibid.
Third, the Court could "discern no basis . . . for believing
that exclusion of evidence seized pursuant to a warrant
will have a significant deterrent effect on the issuing
judge or magistrate." Ibid. Finally, the Court reasoned
that exclusion of evidence "'[w]here the official action
was pursued in complete good faith . . . loses much of its
force.'" Id. at 919, 104 S. Ct. at 3418, 82 L. Ed. 2d at 696
(citations omitted). Thus,

where the officer's conduct is objectively
reasonable, "excluding the evidence will
not further the ends of the exclusionary
rule [*41] in any appreciable way; for it is
painfully apparent that . . . the officer is
acting as a reasonable officer would and
should act in similar circumstances.
Excluding the evidence can in no way
affect his future conduct unless it is to
make him less willing to do his duty."

[Id. at 919-20, 104 S. Ct. at 3419, 82
L. Ed. 2d at 697 (citation omitted).]

Against this backdrop, we consider the application of
the exclusionary rule in New Jersey.

B.

With some exception, in the fifty-four years since
this Court first addressed the exclusionary rule in State v.
Valentin, 36 N.J. 41, 174 A.2d 737 (1961), our courts
have resisted the federal trend towards erosion of the
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exclusionary rule. Most relevant to the matter before us, a
majority of the Court in Novembrino, supra, 105 N.J. at
157-58, 519 A.2d 820, rejected the federal good faith
exception established in Leon.

In Novembrino, a detective discovered evidence of
drug trafficking following a search of the defendant's
workplace. Id. at 102-03, 519 A.2d 820. The detective
conducted the search pursuant to a warrant issued by a
judge, who had signed the warrant based on an affidavit
prepared by the detective stating that the defendant was
selling narcotics out of his gas station. Id. at 102-04, 519
A.2d 820. The trial court suppressed the evidence,
finding the affidavit "failed to establish probable cause."
Id. at 103, 519 A.2d 820. In affirming suppression, the
Appellate [*42] Division rejected the State's contention
that the good faith exception should be applied in this
state, reasoning that the good faith exception "would
undermine the constitutional requirement of probable
cause." Id. at 105, 519 A.2d 820. This Court granted the
State's petition for certification, determined that the
detective's affidavit failed to establish probable cause,
and turned to the question of whether the good faith
exception should apply in this State. Id. at 124-30, 519
A.2d 820.

In rejecting the good faith exception to the
exclusionary rule, the Novembrino majority began by
noting that the Court "has frequently resorted to our own
State Constitution in order to afford our citizens broader
protection of certain personal rights than that afforded by
analogous or identical provisions of the federal
Constitution." Id. at 145, 519 A.2d 820. Finding
academic criticism of Leon persuasive, the majority
stated:

By eliminating any cost for
noncompliance with the constitutional
requirement of probable cause, the
good-faith exception assures us that the
constitutional standard will be diluted.

. . . .

Our view that the good-faith
exception will ultimately reduce respect
for and compliance with the
probable-cause standard that we have
steadfastly enforced [*43] persuades us
that there is a strong state interest that
would be disserved by adopting the Leon

rule.

[Id. at 152-54, 519 A.2d 820.]

The majority agreed with the dissenting Justice's
observation "that the public will view the good-faith
exception to the exclusionary rule as a sensible
accommodation between protecting an individual's
constitutional rights and punishing the guilty." Id. at 156,
519 A.2d 820. Nevertheless, the majority determined that
it could not countenance the "erosion of the
probable-cause guarantee" enshrined in article I,
paragraph 7 of our State Constitution, which it felt was
likely to "be a corollary to the good-faith exception." Id.
at 159, 519 A.2d 820.

Recently, in the context of a police officer's
execution of an arrest warrant, this Court in Handy,
supra, again considered the standard for suppression of
evidence uncovered in the execution of a warrant. The
Court affirmed the Appellate Division's conclusion that,
where the execution of a warrant is at issue, "the basic
test under both" the federal and our state constitutions is:
"was the conduct objectively reasonable in light of 'the
facts known to the law enforcement officer at the time of
the search.'" 206 N.J. at 46-47, 18 A.3d 179 (quoting
State v. Bruzzese, 94 N.J. 210, 221, 463 A.2d 320 (1983),
cert. denied, 465 U.S. 1030, 104 S. Ct. 1295, 79 L. Ed.
2d 695-96 (1984)); accord Green, supra, 318 N.J. Super.
at 354, 723 A.2d 1012. In doing so, we noted that, "under
[*44] federal and state jurisprudence," objective
reasonableness is the appropriate standard because "'room
must be allowed for some mistakes by the police,'"
provided of course "the police have behaved reasonably."
Handy, supra, 206 N.J. at 54, 18 A.3d 179 (quoting
Illinois v. Rodriguez, 497 U.S. 177, 186, 110 S. Ct. 2793,
2800, 111 L. Ed. 2d 148, 159-60 (1980)). Thus, we
observed, the "standard of objective reasonableness is the
polestar for our inquiry." Id. at 47, 18 A.3d 179.

Applying that standard, we affirmed the Appellate
Division's finding that a police dispatcher, who had
erroneously informed the arresting officer that the
defendant had an outstanding arrest warrant, acted
unreasonably. Id. at 41-42, 18 A.3d 179. The officer had
arrested Handy in response to the police dispatcher's
report that Handy had an outstanding arrest warrant, and,
in a search incident to that arrest, found illegal drugs. Id.
at 42, 18 A.3d 179. The officer later learned that the
warrant matched neither Handy's name nor his birthdate,
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but nevertheless charged Handy with drug offenses. Id. at
42-43, 18 A.3d 179. We held that "our own constitution
requires suppression" because the police dispatcher, "an
integral link in the law enforcement chain," had acted
unreasonably "in failing to take further steps when she
recognized that she did not have a match on the warrant
check." Id. at 42, 54, 18 A.3d 179.

Notably, the error in the execution of the arrest [*45]
warrant was not due to inadequate or inaccurate
information provided by the police officer. Hence, we
looked to whether the police dispatcher's conduct was
objectively reasonable under the circumstances rather
than whether the officer relied upon the warrant in good
faith. The Appellate Division in Handy found its decision
"fully consistent with [its] decision in State v. Moore, 260
N.J. Super. 12, 16, 614 A.2d 1360 (App. Div. 1992)," a
case in which the police, in good faith, arrested a
defendant pursuant to an arrest warrant that was no
longer valid, but which "the police never deleted . . . from
their computer databases." State v. Handy, 412 N.J.
Super. 492, 503, 991 A.2d 281 (App. Div. 2010).
Observing that police inaction led to the mistake giving
rise to the unlawful arrest, the Appellate Division "relied
on Professor LaFave's assertion that 'the police may not
rely upon incorrect or incomplete information when they
are at fault in permitting the records to remain
uncorrected.'" Ibid. (internal quotation marks omitted)
(quoting Moore, supra, 260 N.J. Super. at 18, 614 A.2d
1360).

Similarly, in Green, supra, 318 N.J. Super. at 354,
723 A.2d 1012, the Appellate Division held that
Novembrino does not govern cases "deal[ing] with the
validity of a police officer's actions in executing a
warrant." The officers in that case mistook Green for
another individual, Lovett, who was the person identified
in a search warrant they were [*46] executing. Id. at 349,
723 A.2d 1012. During the course of the arrest, the
officers discovered drugs belonging to Green. Ibid. The
Appellate Division determined that, because Green
closely resembled Lovett, Green was standing outside of
Lovett's home when the officers arrived, and Green ran
into Lovett's house when the officers announced
themselves, the officers' belief that Green was Lovett was
objectively reasonable. Id. at 352, 723 A.2d 1012.
Observing the United States Supreme Court's assertion
that law enforcement agents need not always be correct
but must "'always be reasonable,'" the appellate panel
concluded that, "if a police officer's actions in executing a

warrant are reasonable, there is no constitutional violation
and thus no need to consider the availability of a good
faith exception to the exclusionary rule." Id. at 354, 723
A.2d 1012 (quoting Rodriguez, supra, 497 U.S. at 185,
110 S. Ct. at 2800, 111 L. Ed. 2d at 159).

III.

Considered together, the above decisions
demonstrate that, where law enforcement personnel share
no responsibility for the error giving rise to the unlawful
search or seizure, the question is not whether the police
officer acted in good faith, but whether the officer's
conduct was objectively reasonable under the
circumstances. The Court's decision today, in finding
suppression is required [*47] where the police bear no
responsibility for the error resulting in the defendant's
unlawful arrest, extends Novembrino beyond its intended
scope.

While Novembrino accords greater weight to the
vindication function of the exclusionary rule than does
the federal system, nothing in Novembrino suggests that
the exclusionary rule is no longer intended to operate
prophylactically against future unlawful misconduct by
law enforcement. The Novembrino majority did not reject
Leon's well-settled assertion that "the exclusionary rule is
designed to deter police misconduct rather than to punish
the errors of judges and magistrates." Leon, supra, 468
U.S. at 916, 104 S. Ct. at 3417, 82 L. Ed. 2d at 694.
Rather, Novembrino, supra, stated that the exclusionary
rule's function "is not merely to deter police conduct,"
105 N.J. at 157, 519 A.2d 820, indicating that deterrence
of future police misconduct remains a significant purpose
of the exclusionary rule.

Indeed, since Novembrino, we have consistently
affirmed our view that "[t]he 'prime purpose' of the
[exclusionary] rule, if not the sole one, 'is to deter future
unlawful police conduct.'" E.g. Smith, supra, 212 N.J. at
388, 54 A.3d 772 (quoting Evers, supra, 175 N.J. at 376,
815 A.2d 432); see also Shaw, supra, 213 N.J. at 413, 64
A.3d 499 (noting one of two purposes of exclusionary
rule "is to deter future unlawful police conduct" (citations
and internal quotation marks [*48] omitted)); Williams,
supra, 192 N.J. at 14, 926 A.2d 340 ("The overarching
purpose of the rule is to deter the police from engaging in
constitutional violations[.]"); Badessa, supra, 185 N.J. at
310, 885 A.2d 430 (same).

Nor have we rejected Leon's premise that the
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exclusionary rule is "'a judicially created remedy
designed to safeguard Fourth Amendment rights
generally through its deterrent effect.'" Handy, supra, 206
N.J. at 45, 18 A.3d 179; see also Williams, supra, 192
N.J. at 14, 926 A.2d 340; Shaw, supra, 213 N.J. at 413,
64 A.3d 499. As we have recently observed, "[a]lthough
the exclusionary rule 'may vindicate the Fourth
Amendment rights of a particular defendant, and more
generally the privacy rights of all persons,' it may also
'depriv[e] the jury or judge of reliable evidence that may
point the way to the truth.'" Shaw, supra, 213 N.J. at 414,
64 A.3d 499 (second alteration in original) (quoting
Williams, supra, 192 N.J. at 14-15, 926 A.2d 340).

Because of the high price exacted by
suppressing evidence, "the exclusionary
rule is applied to those circumstances
where its remedial objectives can best be
achieved." Thus, when law enforcement
officials secure evidence that is
sufficiently independent of the illegal
conduct -- evidence that is not tainted by
the misdeed -- then withholding evidence
from the trier of fact is a cost that may not
be justified by the exclusionary rule.

[Ibid. (citations omitted).]

Accordingly, the exclusionary rule applies where its
purposes may best be served, mindful of the costs
suppression of evidence [*49] imposes on the criminal
justice system; it is not applied as a matter of
constitutional right. In light of our steadfast adherence to
the United States Supreme Court's balancing approach in
applying the exclusionary rule, in which deterrence of
future police misconduct plays a heavy role, Novembrino
must be read only to preclude good-faith reliance by
police officers on a warrant where law enforcement
personnel contribute to a mistake that renders the warrant
invalid. Reading Novembrino as the concurrence does
here relegates the exclusionary rule's deterrent function to
a mere ancillary benefit. Novembrino does not go so far,
and such a conclusion is contrary to our jurisprudence
following Novembrino.

IV.

There is no basis to find that the exclusionary rule,
applied to these facts, has any deterrent value whatsoever.
Patricia Green, the Asbury Park Municipal Court

administrator, offered unrebutted testimony that, in her
twenty-seven-year tenure as administrator, as far as she
was aware, this type of oversight had never occurred
before. Green affirmed that "[i]t was our error," and that
"there's no way the police would have known that" the
warrant had been vacated. Therefore, suppression [*50]
in this case divorces the exclusionary rule from its
primary function: deterrence of future unlawful police
conduct. Cf. Moore, supra, 260 N.J. Super. at 13-15
(upholding suppression of evidence discovered following
arrest based on vacated bench warrant, where police
involvement in failure to vacate warrant was disputed).
No reported decision goes so far, and it is error to do so
here.

As the concurring opinion observes, Officer Love
arrested defendant pursuant to a vacated warrant, "'[t]he
inescapable consequence'" of which "'is that defendant
was arrested illegally.'" Ante at (slip op. at 20) (quoting
Moore, supra, 260 N.J. Super. at 16, 614 A.2d 1360).
However, contrary to the concurrence's position, there is
no meaningful distinction between defendant's arrest
pursuant to a once validly issued warrant, and the arrests
of the defendants in Handy and Green, who were arrested
pursuant to validly issued warrants for other individuals.
At the end of the day, there was no probable cause
supporting the arrests of any of these defendants. More
importantly, "unlike Novembrino, th[ese] case[s] do[] not
involve any issue relating to the integrity of the
warrant-issuing process." Green, supra, 318 N.J. Super.
at 353, 723 A.2d 1012. Because there is no evidence that
any law enforcement personnel were responsible for
failing to vacate defendant's warrant, the [*51] standard
is whether Officer Love's actions were objectionably
reasonable "in light of 'the facts known to [him] at the
time.'" Id. at 354, 723 A.2d 1012 (quoting Bruzzese,
supra, 94 N.J. at 221, 463 A.2d 320).

"Suppressing evidence sends the strongest possible
message that constitutional misconduct will not be
tolerated and therefore is intended to encourage fidelity to
the law." Williams, supra, 192 N.J. at 14, 926 A.2d 340.
Where, as here, law enforcement had no involvement in
the fault giving rise to the unlawful arrest and "the
officer's actions in executing a warrant are reasonable,
there is no constitutional violation and thus no need to
consider the availability of a good faith exception to the
exclusionary rule." Green, supra, 318 N.J. Super. at 354,
723 A.2d 1012. Because Officer Love's conduct was
objectively reasonable, there was no constitutional
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misconduct here, and thus no need to send the costly
message suppression offers.

I agree with my colleagues in the concurring opinion
that, under Novembrino, a police officer's objectively
reasonable conduct is irrelevant where law enforcement
personnel are responsible for the mistake giving rise to an
unlawful arrest. However, neither Novembrino nor any
decision since suggest that deterrence is no longer a
relevant consideration when deciding whether
suppression is the appropriate remedy. [*52]

Nevertheless, the concurring opinion concludes that
Novembrino requires application of the exclusionary rule
-- notwithstanding that the record is devoid of evidence
of police misconduct, and that the exclusionary rule has
no deterrent value in this case. It is from this conclusion
that I dissent.

For the foregoing reasons, I would reverse the
judgment of the Appellate Division.
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OPINION BY: SOTOMAYOR

OPINION

Justice Sotomayor announced the judgment of the
Court and delivered the opinion of the Court with respect
to Parts I, II-A, II-B, and IV, and an opinion with respect
to Parts II-C and III, in which Justice Scalia, Justice
Ginsburg, and Justice Kagan join.

In Schmerber v. California, 384 U.S. 757, 86 S. Ct.
1826, 16 L. Ed. 2d 908 (1966), this Court upheld a
warrantless blood test of an individual arrested for
driving under the influence of alcohol because the officer
"might reasonably have believed that he was confronted
with an emergency, in which the delay necessary to
obtain a warrant, under the circumstances, threatened the
destruction of evidence." Id., at 770, 86 S. Ct. 1826, 16 L.
Ed. 2d 908 (internal quotation [***8] marks omitted).
The question presented here is whether the natural
metabolization of alcohol in the bloodstream presents a
per se exigency that justifies an exception to the Fourth
Amendment's warrant requirement for nonconsensual
blood testing in all drunk-driving cases. We conclude that
it does not, and we hold, consistent with general Fourth
Amendment principles, that exigency in this context must
be determined case by case based on the totality of the
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circumstances.

I

While on highway patrol at approximately 2:08 a.m.,
a Missouri police officer stopped McNeely's truck after
observing it exceed the posted speed limit and repeatedly
cross the centerline. The officer noticed several signs that
McNeely was intoxicated, including McNeely's
bloodshot eyes, his slurred speech, and the smell of
alcohol on his breath. McNeely acknowledged to the
officer that he had consumed "a couple of beers" at a bar,
App. 20, and he appeared unsteady on his feet when he
exited the truck. After McNeely performed poorly on a
battery of [*1557] field-sobriety tests and declined to
use a portable breath-test device to measure his blood
alcohol concentration (BAC), the officer placed him
under arrest.

The officer [***9] began to transport McNeely to
the station house. But when McNeely indicated that he
would again refuse to provide a breath sample, the officer
changed course and took McNeely to a nearby hospital
for blood testing. The officer did not attempt to secure a
warrant. Upon arrival at the hospital, the officer asked
McNeely whether he would consent to a blood test.
Reading from a standard implied consent form, the
officer explained to McNeely that under [**703] state
law refusal to submit voluntarily to the test would lead to
the immediate revocation of his driver's license for one
year and could be used against him in a future
prosecution. See Mo. Ann. Stat. §§577.020.1, 577.041
(West 2011). McNeely nonetheless refused. The officer
then directed a hospital lab technician to take a blood
sample, and the sample was secured at approximately
2:35 a.m. Subsequent laboratory testing measured
McNeely's BAC at 0.154 percent, which was well above
the legal limit of 0.08 percent. See §577.012.1.

McNeely was charged with driving while intoxicated
(DWI), in violation of §577.010. 1 He moved to suppress
the results of the blood test, arguing in relevant part that,
under the circumstances, taking his blood for [***10]
chemical testing without first obtaining a search warrant
violated his rights under the Fourth Amendment. The trial
court agreed. It concluded that the exigency exception to
the warrant requirement did not apply because, apart
from the fact that "[a]s in all cases involving intoxication,
[McNeely's] blood alcohol was being metabolized by his
liver," there were no circumstances suggesting the officer
faced an emergency in which he could not practicably

obtain a warrant. No. 10CG-CR01849-01 (Cir. Ct. Cape
Giradeau Cty., Mo., Div. II, Mar. 3, 2011), App. to Pet.
for Cert. 43a. On appeal, the Missouri Court of Appeals
stated an intention to reverse but transferred the case
directly to the Missouri Supreme Court. No. ED 96402
(June 21, 2011), id., at 24a.

1 As a result of his two prior drunk-driving
convictions, McNeely was charged with a class D
felony under Missouri law, which carries a
maximum imprisonment term of four years. See
Mo. Ann. Stat. §§558.011, 577.023.1(5),
577.023.3 (West 2011).

The Missouri Supreme Court affirmed. 358 S.W.3d
65 (2012) (per curiam). Recognizing that this Court's
decision in Schmerber v. California, 384 U.S. 757, 86 S.
Ct. 1826, 16 L. Ed. 2d 908, "provide[d] the backdrop" to
its analysis, [***11] the Missouri Supreme Court held
that "Schmerber directs lower courts to engage in a
totality of the circumstances analysis when determining
whether exigency permits a nonconsensual, warrantless
blood draw." 358 S.W.3d, at 69, 74. The court further
concluded that Schmerber "requires more than the mere
dissipation of blood-alcohol evidence to support a
warrantless blood draw in an alcohol-related case." 358
S.W.3d, at 70. According to the court, exigency depends
heavily on the existence of additional "'special facts,'"
such as whether an officer was delayed by the need to
investigate an accident and transport an injured suspect to
the hospital, as had been the case in Schmerber. 358
S.W.3d, at 70, 74. Finding that this was "unquestionably
a routine DWI case" in which no factors other than the
natural dissipation of blood-alcohol suggested that there
was an emergency, the court held that the nonconsensual
warrantless blood draw violated McNeely's Fourth
Amendment right to be free from unreasonable searches
of his person. Id., at 74-75.

[*1558] We granted certiorari to resolve a split of
authority on the question whether the natural dissipation
of alcohol in the bloodstream establishes a [***12] per
se exigency that suffices on its own to justify an
exception to the warrant requirement for nonconsensual
blood testing in drunk-driving investigations. [**704] 2

See 567 U.S. ___, 133 S. Ct. 98, 183 L. Ed. 2d 737
(2012). We now affirm.

2 Compare 358 S.W.3d 65 (2012) (case below),
State v. Johnson, 744 N. W. 2d 340 (Iowa 2008)
(same conclusion), and State v. Rodriguez, 2007
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UT 15, 156 P. 3d 771 (same), with State v.
Shriner, 751 N. W. 2d 538 (Minn. 2008) (holding
that the natural dissipation of blood-alcohol
evidence alone constitutes a per se exigency),
State v. Bohling, 173 Wis. 2d 529, 494 N. W. 2d
399 (1993) (same); State v. Woolery, 116 Idaho
368, 775 P. 2d 1210 (1989) (same).

II

A

[**LEdHR1] [1] The Fourth Amendment provides
in relevant part that "[t]he right of the people to be secure
in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause."
Our cases have held that a warrantless search of the
person is reasonable only if it falls within a recognized
exception. See, e.g., United States v. Robinson, 414 U.S.
218, 224, 94 S. Ct. 467, 38 L. Ed. 2d 427 (1973). That
principle applies to the type of search at issue in this case,
which involved a compelled physical [***13] intrusion
beneath McNeely's skin and into his veins to obtain a
sample of his blood for use as evidence in a criminal
investigation. Such an invasion of bodily integrity
implicates an individual's "most personal and deep-rooted
expectations of privacy." Winston v. Lee, 470 U.S. 753,
760, 105 S. Ct. 1611, 84 L. Ed. 2d 662 (1985); see also
Skinner v. Railway Labor Executives' Assn., 489 U.S.
602, 616, 109 S. Ct. 1402, 103 L. Ed. 2d 639 (1989).

We first considered the Fourth Amendment
restrictions on such searches in Schmerber, where, as in
this case, a blood sample was drawn from a defendant
suspected of driving while under the influence of alcohol.
384 U.S., at 758, 86 S. Ct. 1826, 16 L. Ed. 2d 908.
Noting that "[s]earch warrants are ordinarily required for
searches of dwellings," we reasoned that "absent an
emergency, no less could be required where intrusions
into the human body are concerned," even when the
search was conducted following a lawful arrest. Id., at
770, 86 S. Ct. 1826, 16 L. Ed. 2d 908. We explained that
the importance of requiring authorization by a "'neutral
and detached magistrate'" before allowing a law
enforcement officer to "invade another's body in search
of evidence of guilt is indisputable and great." Ibid.
(quoting Johnson v. United States, 333 U.S. 10, 13-14, 68
S. Ct. 367, 92 L. Ed. 436 (1948)).

As noted, [**LEdHR2] [2] the warrant [***14]

requirement is subject to exceptions. "One
well-recognized exception," and the one at issue in this
case, "applies when the exigencies of the situation make
the needs of law enforcement so compelling that a
warrantless search is objectively reasonable under the
Fourth Amendment." Kentucky v. King, 563 U.S. ___,
___, 131 S. Ct. 1849, 1856, 179 L. Ed. 2d 865 (2011)
(internal quotation marks and brackets omitted). A
variety of circumstances may give rise to an exigency
sufficient to justify a warrantless search, including law
enforcement's need to provide emergency assistance to an
occupant of a home, Michigan v. Fisher, 558 U.S. 45,
47-48, 130 S. Ct. 546, 175 L. Ed. 2d 410 (2009) (per
curiam), engage in "hot pursuit" of a fleeing suspect,
United States v. Santana, 427 U.S. 38, 42-43, 96 S. Ct.
2406, 49 L. Ed. 2d 300 (1976), or [*1559] enter a
burning building to put out a fire and investigate its
cause, Michigan v. [**705] Tyler, 436 U.S. 499,
509-510, 98 S. Ct. 1942, 56 L. Ed. 2d 486 (1978). As is
relevant here, we have also recognized that in some
circumstances law enforcement officers may conduct a
search without a warrant to prevent the imminent
destruction of evidence. See Cupp v. Murphy, 412 U.S.
291, 296, 93 S. Ct. 2000, 36 L. Ed. 2d 900 (1973); Ker v.
California, 374 U.S. 23, 40-41, 83 S. Ct. 1623, 10 L. Ed.
2d 726 (1963) (plurality opinion). While these contexts
do not necessarily [***15] involve equivalent dangers, in
each a warrantless search is potentially reasonable
because "there is compelling need for official action and
no time to secure a warrant." 436 U.S., at 509, 98 S. Ct.
1942, 56 L. Ed. 2d 486.

[**LEdHR3] [3] To determine whether a law
enforcement officer faced an emergency that justified
acting without a warrant, this Court looks to the totality
of circumstances. See Brigham City v. Stuart, 547 U.S.
398, 406, 126 S. Ct. 1943, 164 L. Ed. 2d 650 (2006)
(finding officers' entry into a home to provide emergency
assistance "plainly reasonable under the circumstances");
Illinois v. McArthur, 531 U.S. 326, 331, 121 S. Ct. 946,
148 L. Ed. 2d 838 (2001) (concluding that a warrantless
seizure of a person to prevent him from returning to his
trailer to destroy hidden contraband was reasonable "[i]n
the circumstances of the case before us" due to exigency);
Cupp, 412 U.S., at 296, 93 S. Ct. 2000, 36 L. Ed. 2d 900
(holding that a limited warrantless search of a suspect's
fingernails to preserve evidence that the suspect was
trying to rub off was justified "[o]n the facts of this
case"); see also Richards v. Wisconsin, 520 U.S. 385,
391-396, 117 S. Ct. 1416, 137 L. Ed. 2d 615 (1997)
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(rejecting a per se exception to the knock-and-announce
requirement for felony drug investigations based on
presumed exigency, and requiring instead evaluation of
[***16] police conduct "in a particular case"). We apply
this "finely tuned approach" to Fourth Amendment
reasonableness in this context because the police action at
issue lacks "the traditional justification that . . . a warrant
. . . provides." Atwater v. Lago Vista, 532 U.S. 318, 347,
n. 16, 121 S. Ct. 1536, 149 L. Ed. 2d 549 (2001). Absent
that established justification, "the fact-specific nature of
the reasonableness inquiry," Ohio v. Robinette, 519 U.S.
33, 39, 117 S. Ct. 417, 136 L. Ed. 2d 347 (1996),
demands that we evaluate each case of alleged exigency
based "on its own facts and circumstances." Go-Bart
Importing Co. v. United States, 282 U.S. 344, 357, 51 S.
Ct. 153, 75 L. Ed. 374 (1931). 3

3 We have recognized a limited class of
traditional exceptions to the warrant requirement
that apply categorically and thus do not require an
assessment of whether the policy justifications
underlying the exception, which may include
exigency-based considerations, are implicated in a
particular case. See, e.g., California v. Acevedo,
500 U.S. 565, 569-570, 111 S. Ct. 1982, 114 L.
Ed. 2d 619 (1991) (automobile exception); United
States v. Robinson, 414 U.S. 218, 224-235, 94 S.
Ct. 467, 38 L. Ed. 2d 427 (1973) (searches of a
person incident to a lawful arrest). By contrast,
the general exigency exception, which asks
whether an emergency existed that justified
[***17] a warrantless search, naturally calls for a
case-specific inquiry.

Our decision in Schmerber applied this totality of the
circumstances approach. In that case, the petitioner had
suffered injuries in an automobile accident and was taken
to the hospital. 384 U.S., at 758, 86 S. Ct. 1826, 16 L. Ed.
2d 908. While he was there receiving treatment, a police
officer arrested the petitioner for driving while under the
influence of alcohol and ordered a blood test over his
objection. Id., at 758-759, 86 S. Ct. 1826, [**706] 16 L.
Ed. 2d 908. After explaining that the warrant requirement
applied generally to searches that intrude into the human
body, [*1560] we concluded that the warrantless blood
test "in the present case" was nonetheless permissible
because the officer "might reasonably have believed that
he was confronted with an emergency, in which the delay
necessary to obtain a warrant, under the circumstances,
threatened 'the destruction of evidence.'" Id., at 770, 86 S.

Ct. 1826, 16 L. Ed. 2d 908 (quoting Preston v. United
States, 376 U.S. 364, 367, 84 S. Ct. 881, 11 L. Ed. 2d 777
(1964)).

In support of that conclusion, we observed that
evidence could have been lost because "the percentage of
alcohol in the blood begins to diminish shortly after
drinking stops, as the body functions to eliminate it from
the system." 384 U.S., at 770, 86 S. Ct. 1826, 16 L. Ed.
2d 908. [***18] We added that "[p]articularly in a case
such as this, where time had to be taken to bring the
accused to a hospital and to investigate the scene of the
accident, there was no time to seek out a magistrate and
secure a warrant." Id., at 770-771, 86 S. Ct. 1826, 16 L.
Ed. 2d 908. "Given these special facts," we found that it
was appropriate for the police to act without a warrant.
Id., at 771, 86 S. Ct. 1826, 16 L. Ed. 2d 908. We further
held that the blood test at issue was a reasonable way to
recover the evidence because it was highly effective,
"involve[d] virtually no risk, trauma, or pain," and was
conducted in a reasonable fashion "by a physician in a
hospital environment according to accepted medical
practices." Ibid. And in conclusion, we noted that our
judgment that there had been no Fourth Amendment
violation was strictly based "on the facts of the present
record." Id., at 772, 86 S. Ct. 1826, 16 L. Ed. 2d 908.

Thus, our analysis in Schmerber fits comfortably
within our case law applying the exigent circumstances
exception. In finding the warrantless blood test
reasonable in Schmerber, we considered all of the facts
and circumstances of the particular case and carefully
based our holding on those specific facts.

B

The State properly recognizes that the
reasonableness of a warrantless [***19] search under the
exigency exception to the warrant requirement must be
evaluated based on the totality of the circumstances. Brief
for Petitioner 28-29. But the State nevertheless seeks a
per se rule for blood testing in drunk-driving cases. The
State contends that whenever an officer has probable
cause to believe an individual has been driving under the
influence of alcohol, exigent circumstances will
necessarily exist because BAC evidence is inherently
evanescent. As a result, the State claims that so long as
the officer has probable cause and the blood test is
conducted in a reasonable manner, it is categorically
reasonable for law enforcement to obtain the blood
sample without a warrant.
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It is true that as a result of the human body's natural
metabolic processes, the alcohol level in a person's blood
begins to dissipate once the alcohol is fully absorbed and
continues to decline until the alcohol is eliminated. See
Skinner, 489 U.S., at 623, 109 S. Ct. 1402, 103 L. Ed. 2d
639; Schmerber, 384 U.S., at 770-771, 86 S. Ct. 1826, 16
L. Ed. 2d 908. Testimony before the trial court in this
case indicated that the percentage of alcohol in an
individual's blood typically decreases [**707] by
approximately 0.015 percent to 0.02 percent per hour
once the alcohol has [***20] been fully absorbed. App.
47. More precise calculations of the rate at which alcohol
dissipates depend on various individual characteristics
(such as weight, gender, and alcohol tolerance) and the
circumstances in which the alcohol was consumed. See
Stripp, Forensic and Clinical Issues in Alcohol Analysis,
in Forensic Chemistry Handbook 437-441 (L. Kobilinsky
ed. 2012). Regardless of the exact elimination rate, it is
sufficient for our [*1561] purposes to note that because
an individual's alcohol level gradually declines soon after
he stops drinking, a significant delay in testing will
negatively affect the probative value of the results. This
fact was essential to our holding in Schmerber, as we
recognized that, under the circumstances, further delay in
order to secure a warrant after the time spent
investigating the scene of the accident and transporting
the injured suspect to the hospital to receive treatment
would have threatened the destruction of evidence. 384
U.S., at 770-771, 86 S. Ct. 1826, 16 L. Ed. 2d 908.

But it does not follow that we should depart from
careful case-by-case assessment of exigency and adopt
the categorical rule proposed by the State and its amici.
[**LEdHR4] [4] In those drunk-driving investigations
where police [***21] officers can reasonably obtain a
warrant before a blood sample can be drawn without
significantly undermining the efficacy of the search, the
Fourth Amendment mandates that they do so. See
McDonald v. United States, 335 U.S. 451, 456, 69 S. Ct.
191, 93 L. Ed. 153 (1948) ("We cannot . . . excuse the
absence of a search warrant without a showing by those
who seek exemption from the constitutional mandate that
the exigencies of the situation made [the search]
imperative"). We do not doubt that some circumstances
will make obtaining a warrant impractical such that the
dissipation of alcohol from the bloodstream will support
an exigency justifying a properly conducted warrantless
blood test. That, however, is a reason to decide each case
on its facts, as we did in Schmerber, not to accept the
"considerable overgeneralization" that a per se rule

would reflect. Richards, 520 U.S., at 393, 117 S. Ct.
1416, 137 L. Ed. 2d 615.

The context of blood testing is different in critical
respects from other destruction-of-evidence cases in
which the police are truly confronted with a "'now or
never'" situation. Roaden v. Kentucky, 413 U.S. 496, 505,
93 S. Ct. 2796, 37 L. Ed. 2d 757 (1973). In contrast to,
for example, circumstances in which the suspect has
control over easily disposable evidence, [***22] see
Georgia v. Randolph, 547 U.S. 103, 116, n. 6, 126 S. Ct.
1515, 164 L. Ed. 2d 208 (2006); Cupp, 412 U.S., at 296,
93 S. Ct. 2000, 36 L. Ed. 2d 900, BAC evidence from a
drunk-driving suspect naturally dissipates over time in a
gradual and relatively predictable manner. Moreover,
because a police officer must typically transport a
drunk-driving suspect to a medical facility and obtain the
assistance of someone with appropriate medical training
before conducting a blood test, some delay between the
time of the arrest or accident and the time of the test is
inevitable regardless of whether police officers are
required to obtain a warrant. See State v. Shriner, 751 N.
W. 2d 538, 554 (Minn. 2008) (Meyer, J., dissenting).
This reality undermines the force of the State's
contention, endorsed by the dissent, see post, at ___, 185
L. Ed. 2d, at 723 (opinion of Thomas, J.), [**708] that
we should recognize a categorical exception to the
warrant requirement because BAC evidence "is actively
being destroyed with every minute that passes." Brief for
Petitioner 27. Consider, for example, a situation in which
the warrant process will not significantly increase the
delay before the blood test is conducted because an
officer can take steps to secure a warrant while the
suspect is being transported [***23] to a medical facility
by another officer. In such a circumstance, there would
be no plausible justification for an exception to the
warrant requirement.

The State's proposed per se rule also fails to account
for advances in the 47 years since Schmerber was
decided that allow for the more expeditious processing of
warrant applications, particularly in contexts like
drunk-driving investigations where the evidence offered
to establish [*1562] probable cause is simple.
[**LEdHR5] [5] The Federal Rules of Criminal
Procedure were amended in 1977 to permit federal
magistrate judges to issue a warrant based on sworn
testimony communicated by telephone. See 91 Stat. 319.
As amended, the law now allows a federal magistrate
judge to consider "information communicated by
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telephone or other reliable electronic means." Fed. Rule
Crim. Proc. 4.1. States have also innovated. Well over a
majority of States allow police officers or prosecutors to
apply for search warrants remotely through various
means, including telephonic or radio communication,
electronic communication such as e-mail, and video
conferencing. 4 And in addition to technology-based
developments, jurisdictions have found other ways to
streamline the warrant [***24] process, such as by using
standard-form warrant applications for drunk-driving
investigations. 5

4 See Ala. Rule Crim. Proc. 3.8(b) (2012-2013);
Alaska Stat. §12.35.015 (2012); Ariz. Rev. Stat.
Ann. §§13-3914(C), 13-3915(D), (E) (West
2010); Ark. Code Ann. §16-82-201 (2005); Cal.
Penal Code Ann. §1526(b) (West 2011); Colo.
Rule Crim. Proc. 41(c)(3) (2012); Ga. Code Ann.
§17-5-21.1 (2008); Haw. Rules Penal Proc.
41(h)-(i) (2013); Idaho Code §§19-4404, 19-4406
(Lexis 2004); Ind. Code §35-33-5-8 (2012); Iowa
Code §§321J.10(3), 462A.14D(3) (2009) (limited
to specific circumstances involving accidents);
Kan. Stat. Ann. §§22-2502(a), 22-2504 (2011
Cum. Supp.); La. Code Crim. Proc. Ann., Arts.
162.1(B), (D) (West 2003); Mich. Comp. Laws
Ann. §§780.651(2)-(6) (West 2006); Minn. Rules
Crim. Proc. 33.05, 36.01-36.08 (2010 and Supp.
2013); Mont. Code Ann. §§46-5-221, 46-5-222
(2012); Neb. Rev. Stat. §§29-814.01, 29-814.03,
29-814.05 (2008); Nev. Rev. Stat. §§179.045(2),
(4) (2011); N. H. Rev. Stat. Ann. §595-A:4-a
(Lexis Supp. 2012); N. J. Rule Crim. Proc.
3:5-3(b) (2013); N. M. Rules Crim. Proc.
5-211(F)(3), (G)(3) (Supp. 2012); N. Y. Crim.
Proc. Law Ann. §§690.35(1), 690.36(1),
690.40(3), 690.45(1), [***25] (2) (West 2009);
N. C. Gen. Stat. Ann. §15A-245(a)(3) (Lexis
2011); N. D. Rules Crim. Proc. 41(c)(2)-(3)
(2012-2013); Ohio Rules Crim. Proc. 41(C)(1)-(2)
(2011); Okla. Stat. Ann., Tit. 22, §§1223.1,
1225(B) (West 2011); Ore. Rev. Stat.
§§133.545(5)-(6) (2011); Pa. Rules Crim. Proc.
203(A), (C) (2012); S. D. Codified Laws
§§23A-35-4.2, 23A-35-5, 23A-35-6 (2004); Utah
Rule Crim. Proc. 40(l) (2012); Vt. Rules Crim.
Proc. 41(c)(4), (g)(2) (Supp. 2012); Va. Code
Ann. §19.2-54 (Lexis Supp. 2012); Wash. Super.
Ct. Crim. Rule 2.3(c) (2002); Wis. Stat.
§968.12(3) (2007-2008); Wyo. Stat. Ann.

§31-6-102(d) (2011); see generally 2 W. LaFave,
Search and Seizure §4.3(b), pp. 511-516, and n.
29 (4th ed. 2004) (describing oral search warrants
and collecting state laws). Missouri requires that
search warrants be in writing and does not permit
oral testimony, thus excluding telephonic
warrants. Mo. Ann. Stat. §§542.276.2(1),
542.276.3 (West Supp. 2012). State law does
permit the submission of warrant applications "by
facsimile or other electronic means." §542.276.3.
5 During [***26] the suppression hearing in this
case, McNeely entered into evidence a
search-warrant form used in drunk-driving cases
by the prosecutor's office in Cape Girardeau
County, where the arrest took place. App. 61-69.
The arresting officer acknowledged that he had
used such forms in the past and that they were
"readily available." Id., at 41-42.

[**709] We by no means claim that
telecommunications innovations have, will, or should
eliminate all delay from the warrant-application process.
Warrants inevitably take some time for police officers or
prosecutors to complete and for magistrate judges to
review. Telephonic and electronic warrants may still
require officers to follow time-consuming formalities
designed to create an adequate record, such as preparing a
duplicate warrant before calling the magistrate judge. See
Fed. Rule Crim. Proc. 4.1(b)(3). And improvements in
communications technology do not guarantee that a
magistrate judge will be available when an officer needs
a warrant after making a late-night arrest. But
technological developments that enable police officers to
secure warrants more quickly, and do so without
undermining the neutral magistrate judge's essential
[*1563] role as a check on [***27] police discretion, are
relevant to an assessment of exigency. That is particularly
so in this context, where BAC evidence is lost gradually
and relatively predictably. 6

6 The dissent claims that a "50-state survey [is]
irrelevant to the actual disposition of this case"
because Missouri requires written warrant
applications. Post, at ___, 185 L. Ed. 2d, at 726.
But the per se exigency rule that the State seeks
and the dissent embraces would apply nationally
because it treats "the body's natural
metabolization of alcohol" as a sufficient basis for
a warrantless search everywhere and always. Post,
at ___, 185 L. Ed. 2d, at 722. The technological
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innovations in warrant procedures that many
States have adopted are accordingly relevant to
show that the per se rule is overbroad.

Of course, there are important countervailing
concerns. While experts can work backwards from the
BAC at the time the sample was taken to determine the
BAC at the time of the alleged offense, longer intervals
may raise questions about the accuracy of the calculation.
For that reason, [**LEdHR6] [6] exigent circumstances
justifying a warrantless blood sample may arise in the
regular course of law enforcement due to delays from the
warrant application process. But adopting the State's
[***28] per se approach would improperly ignore the
current and future technological developments in warrant
procedures, and might well diminish the incentive for
jurisdictions "to pursue progressive approaches to
warrant acquisition that preserve the protections afforded
by the warrant while meeting the legitimate interests of
law enforcement." State v. Rodriguez, 2007 UT 15, ¶46,
156 P. 3d 771, 779.

In short, while the natural dissipation of alcohol in
the blood may support a finding of exigency in a specific
case, as it did in Schmerber, it does not do so
categorically. [**LEdHR7] [7] Whether a warrantless
blood test of a drunk-driving suspect is reasonable must
be determined case by case based on the totality of the
circumstances.

C

In an opinion concurring in part and dissenting in
part, The Chief Justice agrees that the State's proposed
per se rule is overbroad because "[f]or exigent
circumstances to justify a warrantless search . . . there
must . . . be 'no time to secure a warrant.'" Post, at ___,
185 L. Ed. 2d, at 719 (quoting Tyler, 436 U.S., at 509, 98
S. Ct. 1942, 56 L. Ed. 2d 486). But The Chief Justice
then goes on to suggest his own categorical rule under
which a warrantless blood draw is permissible if the
officer could not secure a warrant (or reasonably [***29]
believed he could not secure a warrant) in the time it
takes to transport the suspect [**710] to a hospital or
similar facility and obtain medical assistance. Post, at ___
- ___, 185 L. Ed. 2d, at 720-721. Although we agree that
delay inherent to the blood-testing process is relevant to
evaluating exigency, see supra, at ___, 185 L. Ed. 2d, at
707, we decline to substitute The Chief Justice's modified
per se rule for our traditional totality of the circumstances
analysis.

For one thing, making exigency completely
dependent on the window of time between an arrest and a
blood test produces odd consequences. Under The Chief
Justice's rule, if a police officer serendipitously stops a
suspect near an emergency room, the officer may conduct
a nonconsensual warrantless blood draw even if all agree
that a warrant could be obtained with very little delay
under the circumstances (perhaps with far less delay than
an average ride to the hospital in the jurisdiction). The
rule would also distort law enforcement incentives. As
with the State's per se rule, The Chief Justice's rule might
discourage efforts to expedite the warrant process
because it categorically authorizes warrantless blood
draws so long as it takes more time to [*1564] secure a
warrant than to obtain [***30] medical assistance. On
the flip side, making the requirement of independent
judicial oversight turn exclusively on the amount of time
that elapses between an arrest and BAC testing could
induce police departments and individual officers to
minimize testing delay to the detriment of other values.
The Chief Justice correctly observes that "[t]his case
involves medical personnel drawing blood at a medical
facility, not police officers doing so by the side of the
road." Post, at ___-___, n. 2, 185 L. Ed. 2d, at 719. But
The Chief Justice does not say that roadside blood draws
are necessarily unreasonable, and if we accepted The
Chief Justice's approach, they would become a more
attractive option for the police.

III

The remaining arguments advanced in support of a
per se exigency rule are unpersuasive.

The State and several of its amici, including the
United States, express concern that a case-by-case
approach to exigency will not provide adequate guidance
to law enforcement officers deciding whether to conduct
a blood test of a drunk-driving suspect without a warrant.
The Chief Justice and the dissent also raise this concern.
See post, at ___, ___ - ___, 185 L. Ed. 2d, at 716, 721
(opinion of Roberts, C. J.); post, at ___ - ___, 185 L. Ed.
2d, at 718-719 (opinion of Thomas, J.). [**LEdHR8] [8]
While [***31] the desire for a bright-line rule is
understandable, the Fourth Amendment will not tolerate
adoption of an overly broad categorical approach that
would dilute the warrant requirement in a context where
significant privacy interests are at stake. Moreover, a
case-by-case approach is hardly unique within our Fourth
Amendment jurisprudence. Numerous police actions are
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judged based on fact-intensive, totality of the
circumstances analyses rather than according to
categorical rules, including in situations that are more
likely to require police officers to make difficult
split-second judgments. See, e.g., Illinois v. Wardlow,
528 U.S. 119, 123-125, 120 S. Ct. 673, 145 L. Ed. 2d 570
(2000) (whether an officer has reasonable suspicion to
make an investigative stop and to pat down a suspect for
weapons under Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868,
20 L. Ed. 2d 889 (1968)); Robinette, 519 [**711] U.S.,
at 39-40 (whether valid consent has been given to
search); Tennessee v. Garner, 471 U.S. 1, 8-9, 20, 105 S.
Ct. 1694, 85 L. Ed. 2d 1 (1985) (whether force used to
effectuate a seizure, including deadly force, is
reasonable). As in those contexts, we see no valid
substitute for careful case-by-case evaluation of
reasonableness here. 7

7 The dissent contends that officers in the field
will be unable [***32] to apply the traditional
totality of the circumstances test in this context
because they will not know all of the relevant
facts at the time of an arrest. See post, at ___, 185
L. Ed. 2d, at 725. But because "[t]he police are
presumably familiar with the mechanics and time
involved in the warrant process in their particular
jurisdiction," post, at ___, 185 L. Ed. 2d, at 720
(opinion of Roberts, C. J.), we expect that officers
can make reasonable judgments about whether the
warrant process would produce unacceptable
delay under the circumstances. Reviewing courts
in turn should assess those judgments "'from the
perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsight.'"
Ryburn v. Huff, 565 U.S. ___, ___, 132 S. Ct.
987, 992, 181 L. Ed. 2d 966 (2012) (per curiam)

Next, the State and the United States contend that the
privacy interest implicated by blood draws of
drunk-driving suspects is relatively minimal. That is so,
they claim, both because motorists have a diminished
expectation of privacy and because our cases have
repeatedly indicated that blood testing is commonplace in
society and typically involves "virtually no [*1565] risk,
trauma, or pain." Schmerber, 384 U.S., at 771, 86 S. Ct.
1826, 16 L. Ed. 2d 908. See also post, at ___, and n. 1,
185 L. Ed. 2d, at 723 (opinion of [***33] Thomas, J.).

But [**LEdHR9] [9] the fact that people are
"accorded less privacy in . . . automobiles because of

th[e] compelling governmental need for regulation,"
California v. Carney, 471 U.S. 386, 392, 105 S. Ct. 2066,
85 L. Ed. 2d 406 (1985), does not diminish a motorist's
privacy interest in preventing an agent of the government
from piercing his skin. As to the nature of a blood test
conducted in a medical setting by trained personnel, it is
concededly less intrusive than other bodily invasions we
have found unreasonable. See Winston, 470 U.S., at
759-766 (surgery to remove a bullet); Rochin v.
California, 342 U.S. 165, 172-174, 72 S. Ct. 205, 96 L.
Ed. 183 (1952) (induced vomiting to extract narcotics
capsules ingested by a suspect violated the Due Process
Clause). For that reason, we have held that medically
drawn blood tests are reasonable in appropriate
circumstances. See Skinner, 489 U.S., at 618-633, 109 S.
Ct. 1402, 103 L. Ed. 2d 639 (upholding warrantless blood
testing of railroad employees involved in certain train
accidents under the "special needs" doctrine); Schmerber,
384 U.S., at 770-772, 86 S. Ct. 1826, 16 L. Ed. 2d 908.
We have never retreated, however, from our recognition
that any compelled intrusion into the human body
implicates significant, constitutionally protected privacy
interests.

Finally, the [***34] State and its amici point to the
compelling governmental interest in combating drunk
driving and contend that prompt BAC testing, including
through blood testing, is vital to pursuit of that interest.
They argue that is particularly so because, in addition to
laws that make it illegal to operate a motor vehicle under
the influence of alcohol, all 50 States and the District of
Columbia have enacted laws that make it per se unlawful
to operate a motor vehicle with a BAC of over 0.08
percent. See National Highway Traffic Safety Admin.
(NHTSA), Alcohol and Highway Safety: A Review of
the State of Knowledge 167 (No. 811374, [**712] Mar.
2011) (NHTSA Review). 8 To enforce these provisions,
they reasonably assert, accurate BAC evidence is critical.
See also post, at ___ - ___, 185 L. Ed. 2d, at 717-718
(opinion of Roberts, C. J.); post, at ___ - ___, 185 L. Ed.
2d, at 723-724 (opinion of Thomas, J.).

8 Pursuant to congressional directive, the
NHTSA conditions federal highway grants on
States' adoption of laws making it a per se offense
to operate a motor vehicle with a BAC of 0.08
percent or greater. See 23 U.S.C. §163(a); 23 CFR
§1225.1 (2012). Several federal prohibitions on
drunk driving also rely on the 0.08 percent
standard. E.g., 32 CFR §§234.17(c)(1)(ii),
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[***35] 1903.4(b)(1)(i)-(ii); 36 CFR §4.23(a)(2).
In addition, 32 States and the District of Columbia
have adopted laws that impose heightened
penalties for operating a motor vehicle at or above
a BAC of 0.15 percent. See NHTSA Review 175.

"No one can seriously dispute the magnitude of the
drunken driving problem or the States' interest in
eradicating it." Michigan Dept. of State Police v. Sitz, 496
U.S. 444, 451, 110 S. Ct. 2481, 110 L. Ed. 2d 412 (1990).
Certainly we do not. While some progress has been
made, drunk driving continues to exact a terrible toll on
our society. See NHTSA, Traffic Safety Facts, 2011 Data
1 (No. 811700, Dec. 2012) (reporting that 9,878 people
were killed in alcohol-impaired driving crashes in 2011,
an average of one fatality every 53 minutes).

But the general importance of the government's
interest in this area does not justify departing from the
warrant requirement without showing exigent
circumstances that make securing a warrant impractical
in a particular case. To the extent that the State and its
amici contend that applying the traditional Fourth
Amendment totality-of-the-circumstances [*1566]
analysis to determine whether an exigency justified a
warrantless search will undermine the governmental
interest [***36] in preventing and prosecuting
drunk-driving offenses, we are not convinced.

As an initial matter, States have a broad range of
legal tools to enforce their drunk-driving laws and to
secure BAC evidence without undertaking warrantless
nonconsensual blood draws. For example, all 50 States
have adopted implied consent laws that require motorists,
as a condition of operating a motor vehicle within the
State, to consent to BAC testing if they are arrested or
otherwise detained on suspicion of a drunk-driving
offense. See NHTSA Review 173; supra, at ___, 185 L.
Ed. 2d, at 702 (describing Missouri's implied consent
law). Such laws impose significant consequences when a
motorist withdraws consent; typically the motorist's
driver's license is immediately suspended or revoked, and
most States allow the motorist's refusal to take a BAC
test to be used as evidence against him in a subsequent
criminal prosecution. See NHTSA Review 173-175; see
also South Dakota v. Neville, 459 U.S. 553, 554,
563-564, 103 S. Ct. 916, 74 L. Ed. 2d 748 (1983)
(holding that the use of such an adverse inference does
not violate the Fifth Amendment right against
self-incrimination).

It is also notable that a majority of States either place
significant restrictions on when police [***37] officers
may obtain a blood sample despite a suspect's refusal
(often limiting testing to cases involving an accident
resulting in death or serious bodily injury) or prohibit
nonconsensual blood tests altogether. [**713] 9 Among
these States, several lift restrictions on nonconsensual
blood testing if law enforcement officers first obtain a
search warrant or similar court order. 10 Cf. [*1567]
Bullcoming v. New Mexico, 564 U.S. ___, ___, 131 S.
Ct. 2705, 180 L. Ed. 2d 610 (2011) (noting that the blood
test was obtained pursuant to a warrant after the
petitioner refused a breath test). We are aware of no
evidence indicating that restrictions on nonconsensual
blood testing have compromised drunk-driving
enforcement efforts in the States that have them. And in
fact, field studies in States that permit nonconsensual
blood testing pursuant to a warrant have suggested that,
although warrants do impose administrative burdens,
their use can reduce breath-test-refusal rates and improve
law enforcement's ability to recover BAC evidence. See
NHTSA, Use of Warrants for Breath Test Refusal: Case
Studies 36-38 (No. 810852, Oct. 2007).

9 See Ala. Code §32-5-192(c) (2010); Alaska
Stat. §§28.35.032(a), 28.35.035(a) (2012); Ariz.
Rev. Stat. Ann. §28-1321(D)(1) [***38] (West
2012); Ark. Code Ann. §§5-65-205(a)(1),
5-65-208(a)(1) (Supp. 2011); Conn. Gen. Stat.
§§14-227b(b), 14-227c(b) (2011); Fla. Stat. Ann.
§316.1933(1)(a) (West 2006); Ga. Code Ann.
§§40-5-67.1(d), (d.1) (2011); Haw. Rev. Stat.
§291E-15 (2009 Cum. Supp.), §§291E-21(a),
291E-33 (2007), §291E-65 (2009 Cum. Supp.);
Iowa Code §§321J.9(1), 321J.10(1), 321J.10A(1)
(2009); Kan. Stat. Ann. §§8-1001(b), (d) (2001);
Ky. Rev. Stat. Ann. §189A.105(2) (Lexis Supp.
2012); La. Rev. Stat. Ann. §§32:666.A(1)(a)(i),
(2) (Supp. 2013); Md. Transp. Code Ann.
§§16-205.1(b)(i)(1), (c)(1) (Lexis 2012); Mass.
Gen. Laws Ann., ch. 90, §§24(1)(e), (f)(1) (West
2012); Mich. Comp. Laws Ann. §257.625d(1)
(West 2006); Miss. Code Ann. §63-11-21
(1973-2004); Mont. Code Ann. §§61-8-402(4),
(5) (2011); Neb. Rev. Stat. §60-498.01(2) (2012
Cum. Supp.), §60-6,210 (2010); N. H. Rev. Stat.
Ann. §§265-A:14(I), 265-A:16 (West 2012 Cum.
Supp.); N. M. Stat. Ann. §66-8-111(A)
(LexisNexis 2009); N. Y. Veh. & Traf. Law Ann.
§§1194(2)(b)(1), 1194(3) (West 2011); N. D.
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Cent. Code Ann. §39-20-01.1(1) (Lexis Supp.
2011), §39-20-04(1) (Lexis 2008); Okla. Stat.,
Tit. 47, §753 (West Supp. 2013); Ore. Rev. Stat.
§813.100(2) (2011); 75 Pa. Cons. Stat.
§1547(b)(1) [***39] (2004); R. I. Gen. Laws
§§31-27-2.1(b), 31-27-2.9(a) (Lexis 2010); S. C.
Code Ann. §56-5-2950(B) (Supp. 2011); Tenn.
Code Ann. §§55-10-406(a)(4), (f) (2012); Tex.
Transp. Code Ann. §§724.012(b), 724.013 (West
2011); Vt. Stat. Ann., Tit. 23, §§1202(b), (f)
(2007); Wash. Rev. Code §§46.20.308 (2)-(3), (5)
(2012); W. Va. Code Ann. §17C-5-7 (Lexis Supp.
2012); Wyo. Stat. Ann. §31-6-102(d) (Lexis
2011).
10 See Ariz. Rev. Stat. Ann. §28-1321(D)(1)
(West 2012); Ga. Code Ann. §§40-5-67.1(d),
(d.1) (2011); Ky. Rev. Stat. Ann.
§189A.105(2)(b) (Lexis Supp. 2012); Mich.
Comp. Laws Ann. §257.625d(1) (West 2006);
Mont. Code Ann. §61-8-402(5) (2011); N. M.
Stat. Ann. §66-8-111(A) (LexisNexis 2009); N.
Y. Veh. & Traf. Law Ann. §§1194(2)(b)(1),
1194(3) (West 2011); Ore. Rev. Stat.
813.320(2)(b) (2011); R. I. Gen. Laws
§31-27-2.9(a) (Lexis 2010); Tenn. Code Ann.
§55-10-406(a)(4) (2012); Vt. Stat. Ann., Tit. 23,
§1202(f) (2007); Wash. Rev. Code §46.20.308(1)
(2012); W. Va. Code Ann. §17C-5-7 (Supp. 2012)
(as interpreted in State v. Stone, 229 W. Va. 271,
___, 728 S. E. 2d 155, 167-168 (2012)); Wyo.
Stat. Ann. §31-6-102(d) (2011); see also State v.
Harris, 763 N. W. 2d 269, 273-274 (Iowa 2009)
(per curiam) [***40] (recognizing that Iowa law
imposes a warrant requirement subject to a
limited case-specific exigency exception).

To be sure, [**LEdHR10] [10] "States [may]
choos[e] to protect privacy beyond the level that the
Fourth Amendment requires." Virginia v. Moore, 553
U.S. 164, 171, 128 S. Ct. 1598, 170 L. Ed. 2d 559 (2008).
But wide-spread state restrictions on nonconsensual
blood testing provide further support for our recognition
that compelled blood draws implicate a significant
privacy interest. They also strongly suggest that our
ruling today will not "severely hamper effective law
enforcement." Garner, 471 U.S., at 19, 105 S. Ct. 1694,
85 L. Ed. 2d 1.

IV

The State argued before this Court that the fact that
alcohol is naturally metabolized by the human body
creates [**714] an exigent circumstance in every case.
The State did not argue that there were exigent
circumstances in this particular case because a warrant
could not have been obtained within a reasonable amount
of time. In his testimony before the trial court, the
arresting officer did not identify any other factors that
would suggest he faced an emergency or unusual delay in
securing a warrant. App. 40. He testified that he made no
effort to obtain a search warrant before conducting the
blood draw even though he was "sure" [***41] a
prosecuting attorney was on call and even though he had
no reason to believe that a magistrate judge would have
been unavailable. Id., at 39, 41-42. The officer also
acknowledged that he had obtained search warrants
before taking blood samples in the past without difficulty.
Id., at 42. He explained that he elected to forgo a warrant
application in this case only because he believed it was
not legally necessary to obtain a warrant. Id., at 39-40.
Based on this testimony, the trial court concluded that
there was no exigency and specifically found that,
although the arrest took place in the middle of the night,
"a prosecutor was readily available to apply for a search
warrant and a judge was readily available to issue a
warrant." App. to Pet. for Cert. 43a. 11

11 No findings were made by the trial court
concerning how long a warrant would likely have
taken to issue under the circumstances. The
minimal evidence presented on this point was not
uniform. A second patrol officer testified that in a
typical DWI case, it takes between 90 minutes
and 2 hours to obtain a search warrant following
an arrest. App. 53-54. McNeely, however, also
introduced an exhibit documenting six recent
search [***42] warrant applications for blood
testing in Cape Girardeau County that had shorter
processing times. Id., at 70.

The Missouri Supreme Court in turn affirmed that
judgment, holding first that the dissipation of alcohol did
not establish a per se exigency, and second that the State
could not otherwise satisfy its burden of establishing
exigent circumstances. 358 S.W.3d, at 70, 74-75.
[*1568] In petitioning for certiorari to this Court, the
State challenged only the first holding; it did not
separately contend that the warrantless blood test was
reasonable regardless of whether the natural dissipation
of alcohol in a suspect's blood categorically justifies
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dispensing with the warrant requirement. See Pet. for
Cert. i.

Here and in its own courts the State based its case on
an insistence that a driver who declines to submit to
testing after being arrested for driving under the influence
of alcohol is always subject to a nonconsensual blood test
without any precondition for a warrant. That is incorrect.

Although the Missouri Supreme Court referred to
this case as "unquestionably a routine DWI case," 358
S.W.3d, at 74, the fact that a particular drunk-driving stop
is "routine" in the sense that it [***43] does not involve
"'special facts,'" ibid., such as the need for the police to
attend to a car accident, does not mean a warrant is
required. Other factors present in an ordinary traffic stop,
such as the procedures in place for obtaining a warrant or
the availability of a magistrate judge, may affect whether
the police can obtain a warrant in an expeditious way and
therefore may establish an exigency that permits a
warrantless search. The relevant factors in determining
whether a warrantless search is reasonable, including the
practical problems of obtaining a warrant within a
timeframe that still preserves the opportunity [**715] to
obtain reliable evidence, will no doubt vary depending
upon the circumstances in the case.

Because this case was argued on the broad
proposition that drunk-driving cases present a per se
exigency, the arguments and the record do not provide
the Court with an adequate analytic framework for a
detailed discussion of all the relevant factors that can be
taken into account in determining the reasonableness of
acting without a warrant. It suffices to say that the
metabolization of alcohol in the bloodstream and the
ensuing loss of evidence are among the factors that
[***44] must be considered in deciding whether a
warrant is required. No doubt, given the large number of
arrests for this offense in different jurisdictions
nationwide, cases will arise when anticipated delays in
obtaining a warrant will justify a blood test without
judicial authorization, for in every case the law must be
concerned that evidence is being destroyed. But that
inquiry ought not to be pursued here where the question
is not properly before this Court. Having rejected the sole
argument presented to us challenging the Missouri
Supreme Court's decision, we affirm its judgment.

* * *

We hold that [**LEdHR11] [11] in drunk-driving

investigations, the natural dissipation of alcohol in the
bloodstream does not constitute an exigency in every case
sufficient to justify conducting a blood test without a
warrant.

The judgment of the Missouri Supreme Court is
affirmed.

It is so ordered.

CONCUR BY: KENNEDY (In Part); ROBERTS (In
Part)

CONCUR

Justice Kennedy, concurring in part.

I join Parts I, II-A, II-B, and IV of the opinion for the
Court.

For the reasons stated below this case does not call
for the Court to consider in detail the issue discussed in
Part II-C and the separate opinion by The Chief Justice.

As to Part III, much that [***45] is noted with
respect to the statistical and survey data will be of
relevance when this issue is explored in later cases. The
repeated insistence in Part III that every case be
determined by its own circumstances is [*1569] correct,
of course, as a general proposition; yet it ought not to be
interpreted to indicate this question is not susceptible of
rules and guidelines that can give important, practical
instruction to arresting officers, instruction that in any
number of instances would allow a warrantless blood test
in order to preserve the critical evidence.

States and other governmental entities which enforce
the driving laws can adopt rules, procedures, and
protocols that meet the reasonableness requirements of
the Fourth Amendment and give helpful guidance to law
enforcement officials. And this Court, in due course, may
find it appropriate and necessary to consider a case
permitting it to provide more guidance than it undertakes
to give today.

As the opinion of the Court is correct to note, the
instant case, by reason of the way in which it was
presented and decided in the state courts, does not
provide a framework where it is prudent to hold any more
than that always dispensing with [***46] a warrant for a
blood test when a driver is arrested for being under the
influence [**716] of alcohol is inconsistent with the
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Fourth Amendment.

DISSENT BY: ROBERTS (In Part); THOMAS

DISSENT

Chief Justice Roberts, with whom Justice Breyer
and Justice Alito join, concurring in part and dissenting
in part.

A police officer reading this Court's opinion would
have no idea--no idea--what the Fourth Amendment
requires of him, once he decides to obtain a blood sample
from a drunk driving suspect who has refused a
breathalyzer test. I have no quarrel with the Court's
"totality of the circumstances" approach as a general
matter; that is what our cases require. But the
circumstances in drunk driving cases are often typical,
and the Court should be able to offer guidance on how
police should handle cases like the one before us.

In my view, the proper rule is straightforward. Our
cases establish that there is an exigent circumstances
exception to the warrant requirement. That exception
applies when there is a compelling need to prevent the
imminent destruction of important evidence, and there is
no time to obtain a warrant. The natural dissipation of
alcohol in the bloodstream constitutes not only the
imminent but ongoing destruction [***47] of critical
evidence. That would qualify as an exigent circumstance,
except that there may be time to secure a warrant before
blood can be drawn. If there is, an officer must seek a
warrant. If an officer could reasonably conclude that
there is not, the exigent circumstances exception applies
by its terms, and the blood may be drawn without a
warrant.

I

The Fourth Amendment provides:

"The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and
seizures, shall not be violated, and no
Warrants shall issue, but upon probable
cause, supported by Oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be
seized."

That language does not state that warrants are required
prior to searches, but this Court has long held that
warrants must generally be obtained. See Kentucky v.
King, 563 U.S. ___, ___, 131 S. Ct. 1849, 1856, 179 L.
Ed. 2d 865 (2011)). We have also held that bodily
intrusions like blood draws constitute searches and are
subject to the warrant requirement. See Schmerber v.
California, 384 U.S. 757, 767, 770, 86 S. Ct. 1826, 16 L.
Ed. 2d 908 (1966).

However, "the ultimate touchstone of the Fourth
Amendment is 'reasonableness,'" [*1570] Brigham City
v. Stuart, 547 U.S. 398, 403, 126 S. Ct. 1943, 164 L. Ed.
2d 650 (2006), [***48] and thus "the warrant
requirement is subject to certain reasonable exceptions,"
King, 563 U.S., at ___, 131 S. Ct. 1849, 1856, 179 L. Ed.
2d 865 . One of those exceptions is known as the "exigent
circumstances exception," which "applies when the
exigencies of the situation make the needs of law
enforcement so compelling that a warrantless search is
objectively reasonable under the Fourth Amendment."
Ibid. (internal quotation marks and alterations omitted).

Within the exigent circumstances exception, we have
identified several sets of exigent circumstances excusing
the need for a warrant. For example, there is an
emergency aid exception to the warrant requirement.
[**717] In Brigham City, supra, at 403, 126 S. Ct. 1943,
164 L. Ed. 2d 650, we held that "law enforcement
officers may enter a home without a warrant to render
emergency assistance to an injured occupant or to protect
an occupant from imminent injury." There is also a fire
exception to the warrant requirement. In Michigan v.
Tyler, 436 U.S. 499, 509, 98 S. Ct. 1942, 56 L. Ed. 2d
486 (1978), we held that "[a] burning building clearly
presents an exigency of sufficient proportions to render a
warrantless entry 'reasonable.'" And there is a hot pursuit
exception to the warrant requirement as well. In United
States v. Santana, 427 U.S. 38, 96 S. Ct. 2406, 49 L. Ed.
2d 300 (1976), [***49] and Warden, Md. Penitentiary v.
Hayden, 387 U.S. 294, 87 S. Ct. 1642, 18 L. Ed. 2d 782
(1967), we recognized "the right of police, who had
probable cause to believe that an armed robber had
entered a house a few minutes before, to make a
warrantless entry to arrest the robber and to search for
weapons." Santana, supra, at 42, 96 S. Ct. 2406, 49 L.
Ed. 2d 300. In each of these cases, the requirement that
we base our decision on the "totality of the
circumstances" has not prevented us from spelling out a
general rule for the police to follow.
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The exigency exception most on point here is the one
for imminent destruction of evidence. We have affirmed
on several occasions that "law enforcement officers may
make a warrantless entry onto private property . . . to
prevent the imminent destruction of evidence." Brigham
City, supra, at 403, 126 S. Ct. 1943, 164 L. Ed. 2d 650
(citing Ker v. California, 374 U.S. 23, 40, 83 S. Ct. 1623,
10 L. Ed. 2d 726 (1963) (plurality opinion)); see also,
e.g., King, supra, at ___, 131 S. Ct. 1849, 1856, 179 L.
Ed. 2d 865 For example, in Ker, the police had reason to
believe that the defendant was in possession of marijuana
and was expecting police pursuit. We upheld the officers'
warrantless entry into the defendant's home, with the
plurality explaining that the drugs "could be quickly and
easily destroyed" or "distributed [***50] or hidden
before a warrant could be obtained at that time of night."
374 U.S., at 40, 42, 83 S. Ct. 1623, 10 L. Ed. 2d 726.

As an overarching principle, we have held that if
there is a "compelling need for official action and no time
to secure a warrant," the warrant requirement may be
excused. Tyler, supra, at 509, 98 S. Ct. 1942, 56 L. Ed.
2d 486. The question here is whether and how this
principle applies in the typical case of a police officer
stopping a driver on suspicion of drunk driving.

II

A

The reasonable belief that critical evidence is being
destroyed gives rise to a compelling need for blood draws
in cases like this one. Here, in fact, there is not simply a
belief that any alcohol in the bloodstream will be
destroyed; it is a biological certainty. Alcohol dissipates
from the bloodstream at a rate of 0.01 percent to 0.025
percent per hour. Stripp, Forensic [*1571] and Clinical
Issues in Alcohol Analysis, in Forensic Chemistry
Handbook 440 (L. Kobilinsky ed. 2012). Evidence is
literally disappearing by the minute. That certainty makes
this case an even stronger one than usual for application
of the exigent circumstances exception.

And that evidence is important. A serious and deadly
crime is at issue. According to the Department of [**718]
Transportation, in [***51] 2011, one person died every
53 minutes due to drinking and driving. National
Highway Traffic Safety Admin. (NHTSA), Traffic Safety
Facts, 2011 Data 1 (No. 811700, Dec. 2012). No surprise
then that drinking and driving is punished severely,
including with jail time. See generally Dept. of Justice,

Bureau of Justice Statistics, L. Maruschak, Special
Report, DWI Offenders under Correctional Supervision
(1999). McNeely, for instance, faces up to four years in
prison. See App. 22-23 (citing Mo. Ann. Stat. §§558.011,
577.010, 577.023 (West 2011)).

Evidence of a driver's blood alcohol concentration
(BAC) is crucial to obtain convictions for such crimes.
All 50 States and the District of Columbia have laws
providing that it is per se illegal to drive with a BAC of
0.08 percent or higher. Most States also have laws
establishing additional penalties for drivers who drive
with a "high BAC," often defined as 0.15 percent or
above. NHTSA, Digest of Impaired Driving and Selected
Beverage Control Laws, pp. vii, x-xviii (No. 811673, Oct.
2012). BAC evidence clearly matters. And when drivers
refuse breathalyzers, as McNeely did here, a blood draw
becomes necessary to obtain that evidence.

The need to [***52] prevent the imminent
destruction of BAC evidence is no less compelling
because the incriminating alcohol dissipates over a
limited period of time, rather than all at once. As noted,
the concentration of alcohol can make a difference not
only between guilt and innocence, but between different
crimes and different degrees of punishment. The officer
is unlikely to know precisely when the suspect consumed
alcohol or how much; all he knows is that critical
evidence is being steadily lost. Fire can spread gradually,
but that does not lessen the need and right of the officers
to respond immediately. See Tyler, supra.

McNeely contends that there is no compelling need
for a warrantless blood draw, because if there is some
alcohol left in the blood by the time a warrant is obtained,
the State can use math and science to work backwards
and identify a defendant's BAC at the time he was
driving. See Brief for Respondent 44-46. But that's not
good enough. We have indicated that exigent
circumstances justify warrantless entry when drugs are
about to be flushed down the toilet. See, e.g., King, 563
U.S., at ___-___, 131 S. Ct. 1849, 1856, 179 L. Ed. 2d
865. We have not said that, because there could well be
drug paraphernalia [***53] elsewhere in the home, or
because a defendant's co-conspirator might testify to the
amount of drugs involved, the drugs themselves are not
crucial and there is no compelling need for warrantless
entry.

The same approach should govern here. There is a
compelling need to search because alcohol--the nearly
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conclusive evidence of a serious crime--is dissipating
from the bloodstream. The need is no less compelling
because the police might be able to acquire second-best
evidence some other way. 1

1 And that second-best evidence may prove
useless. When experts have worked backwards to
identify a defendant's BAC at the time he was
driving, defense attorneys have objected to that
evidence, courts have at times rejected it, and
juries may be suspicious of it. See, e.g., 1 D.
Nichols & F. Whited, Drinking/Driving Litigation
§2:9, pp. 2-130 to 2-137 (2d ed. 2006) (noting
counsel objections to such evidence); State v.
Eighth Judicial District Court, 127 Nev. ___, 267
P. 3d 777 (2011) (affirming rejection of such
evidence); L. Taylor & S. Oberman, Drunk
Driving Defense §6.03 (7th ed. 2010) (describing
ways to undermine such evidence before a jury).

[*1572] [**719] B

For exigent circumstances to justify a warrantless
search, [***54] however, there must also be "no time to
secure a warrant." Tyler, 436 U.S., at 509, 98 S. Ct. 1942,
56 L. Ed. 2d 486; see Schmerber, 384 U.S., at 771, 86 S.
Ct. 1826, 16 L. Ed. 2d 908 (warrantless search legal when
"there was no time to seek out a magistrate and secure a
warrant"). In this respect, obtaining a blood sample from
a suspected drunk driver differs from other exigent
circumstances cases.

Importantly, there is typically delay between the
moment a drunk driver is stopped and the time his blood
can be drawn. Drunk drivers often end up in an
emergency room, but they are not usually pulled over in
front of one. In most exigent circumstances situations,
police are just outside the door to a home. Inside,
evidence is about to be destroyed, a person is about to be
injured, or a fire has broken out. Police can enter
promptly and must do so to respond effectively to the
emergency. But when police pull a person over on
suspicion of drinking and driving, they cannot test his
blood right away. 2 There is a time-consuming obstacle to
their search, in the form of a trip to the hospital and
perhaps a wait to see a medical professional. In this case,
for example, approximately 25 minutes elapsed between
the time the police stopped McNeely and the time
[***55] his blood was drawn. App. 36, 38.

2 This case involves medical personnel drawing

blood at a medical facility, not police officers
doing so by the side of the road. See Schmerber v.
California, 384 U.S. 757, 771-772, 86 S. Ct.
1826, 16 L. Ed. 2d 908 (1966) ("Petitioner's blood
was taken by a physician in a hospital
environment according to accepted medical
practices. We are thus not presented with the
serious questions which would arise if a search
involving use of a medical technique, even of the
most rudimentary sort, were made by other than
medical personnel or in other than a medical
environment--for example, if it were administered
by police in the privacy of the stationhouse");
Brief for Respondent 53, and n. 21 (describing
roadside blood draws in Arizona). A plurality of
the Court suggests that my approach could make
roadside blood draws a more attractive option for
police, but such a procedure would pose practical
difficulties and, as the Court noted in Schmerber,
would raise additional and serious Fourth
Amendment concerns. See ante, at ___ - ___, 185
L. Ed. 2d, at 710.

As noted, the fact that alcohol dissipates gradually
from the bloodstream does not diminish the compelling
need for a search--critical evidence is still disappearing.
But [***56] the fact that the dissipation persists for some
time means that the police--although they may not be
able to do anything about it right away--may still be able
to respond to the ongoing destruction of evidence later
on.

There might, therefore, be time to obtain a warrant in
many cases. As the Court explains, police can often
request warrants rather quickly these days. At least 30
States provide for electronic warrant applications. See
ante, at ___-____, and n. 4, 185 L. Ed. 2d, at 707-708. In
many States, a police officer can call a judge, convey the
necessary information, and be authorized to affix the
judge's signature to a warrant. See, e.g., Ala. Rule Crim.
Proc. 3.8(b) (2012-2013); Alaska Stat. §12.35.015
(2012); Idaho Code §§19-4404, 19-4406 (Lexis 2004);
Minn. Rules Crim. Proc. 36.01-36.08 (2010 and Supp.
2013); Mont. Code Ann. §46-5-222 (2012); see generally
NHTSA, Use of Warrants for Breath Test Refusal: Case
Studies 6-32 (No. [*1573] 810852, Oct. 2007)
(overview of procedures in Arizona, Michigan, Oregon,
[**720] and Utah). Utah has an e-warrant procedure
where a police officer enters information into a system,
the system notifies a prosecutor, and upon approval the
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officer forwards the information to a magistrate, who
[***57] can electronically return a warrant to the officer.
Utah, e-Warrants: Cross Boundary Collaboration 1
(2008). Judges have been known to issue warrants in as
little as five minutes. Bergreen, Faster Warrant System
Hailed, Salt Lake Tribune, Dec. 26, 2008, p. B1, col. 1.
And in one county in Kansas, police officers can e-mail
warrant requests to judges' iPads; judges have signed
such warrants and e-mailed them back to officers in less
than 15 minutes. Benefiel, DUI Search Warrants:
Prosecuting DUI Refusals, 9 Kansas Prosecutor 17, 18
(Spring 2012). The police are presumably familiar with
the mechanics and time involved in the warrant process
in their particular jurisdiction.

III

A

In a case such as this, applying the exigent
circumstances exception to the general warrant
requirement of the Fourth Amendment seems
straightforward: If there is time to secure a warrant before
blood can be drawn, the police must seek one. If an
officer could reasonably conclude that there is not
sufficient time to seek and receive a warrant, or he
applies for one but does not receive a response before
blood can be drawn, a warrantless blood draw may ensue.
See Tyler, supra, at 509, 98 S. Ct. 1942, 56 L. Ed. 2d
486; see also Illinois v. Rodriguez, 497 U.S. 177,
185-186, 110 S. Ct. 2793, 111 L. Ed. 2d 148 (1990)
[***58] ("in order to satisfy the 'reasonableness'
requirement of the Fourth Amendment, what is generally
demanded of the many factual determinations that must
regularly be made by . . . police officer[s] conducting a
search or seizure under one of the exceptions to the
warrant requirement . . . is not that they always be
correct, but that they always be reasonable"); Terry v.
Ohio, 392 U.S. 1, 20, 88 S. Ct. 1868, 20 L. Ed. 2d 889
(1968) ("police must, whenever practicable, obtain
advance judicial approval of searches and seizures
through the warrant procedure").

Requiring police to apply for a warrant if practicable
increases the likelihood that a neutral, detached judicial
officer will review the case, helping to ensure that there is
probable cause for any search and that any search is
reasonable. We have already held that forced blood draws
can be constitutional--that such searches can be
reasonable-- but that does not change the fact that they
are significant bodily intrusions. See Schmerber, 384

U.S., at 770, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (upholding
a warrantless forced blood draw but noting the
"importance of informed, detached and deliberate
determinations of the issue whether or not to invade
another's body in search of evidence of guilt" as
"indisputable [***59] and great"). Requiring a warrant
whenever practicable helps ensure that when blood draws
occur, they are indeed justified.

At the same time, permitting the police to act without
a warrant to prevent the imminent destruction of evidence
is well established in Fourth Amendment law. There is no
reason to preclude application of that exception in drunk
driving cases simply because it may take the police some
time to be able to respond to the undoubted destruction of
evidence, or [**721] because the destruction occurs
continuously over an uncertain period.

And that is so even in situations where police have
requested a warrant but do not receive a timely response.
An officer who reasonably concluded there was no time
to secure a warrant may have blood drawn [*1574] from
a suspect upon arrival at a medical facility. There is no
reason an officer should be in a worse position, simply
because he sought a warrant prior to his arrival at the
hospital.

B

The Court resists the foregoing, contending that the
question presented somehow inhibits such a focused
analysis in this case. See ante, at ___ - ___, 185 L. Ed.
2d, at 713-715. It does not. The question presented is
whether a warrantless blood draw is permissible under
the Fourth Amendment "based [***60] upon the natural
dissipation of alcohol in the bloodstream." Pet. for Cert. i.
The majority answers "It depends," and so do I. The
difference is that the majority offers no additional
guidance, merely instructing courts and police officers to
consider the totality of the circumstances. I believe more
meaningful guidance can be provided about how to
handle the typical cases, and nothing about the question
presented prohibits affording that guidance.

A plurality of the Court also expresses concern that
my approach will discourage state and local efforts to
expedite the warrant application process. See ante, at
___, 185 L. Ed. 2d, at 710. That is not plausible: Police
and prosecutors need warrants in a wide variety of
situations, and often need them quickly. They certainly
would not prefer a slower process, just because that might
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obviate the need to ask for a warrant in the occasional
drunk driving case in which a blood draw is necessary.
The plurality's suggestion also overlooks the interest of
law enforcement in the protection a warrant provides.

The Court is correct when it says that every case
must be considered on its particular facts. But the
pertinent facts in drunk driving cases are often the same,
and [***61] the police should know how to act in
recurring factual situations. Simply put, when a drunk
driving suspect fails field sobriety tests and refuses a
breathalyzer, whether a warrant is required for a blood
draw should come down to whether there is time to
secure one.

Schmerber itself provides support for such an
analysis. The Court there made much of the fact that
"there was no time to seek out a magistrate and secure a
warrant." 384 U.S., at 771, 86 S. Ct. 1826, 16 L. Ed. 2d
908. It did so in an era when cell phones and e-mail were
unknown. It follows quite naturally that if cell phones and
e-mail mean that there is time to contact a magistrate and
secure a warrant, that must be done. At the same time,
there is no need to jettison the well-established exception
for the imminent destruction of evidence, when the
officers are in a position to do something about it.

* * *

Because the Missouri courts did not apply the rule I
describe above, and because this Court should not do so
in the first instance, I would vacate and remand for
further proceedings in the Missouri courts.

Justice Thomas, dissenting.

This case requires the Court to decide whether the
Fourth Amendment [**722] prohibits an officer from
obtaining a blood sample without [***62] a warrant
when there is probable cause to believe that a suspect has
been driving under the influence of alcohol. Because the
body's natural metabolization of alcohol inevitably
destroys evidence of the crime, it constitutes an exigent
circumstance. As a result, I would hold that a warrantless
blood draw does not violate the Fourth Amendment.

I

A

The Fourth Amendment states that "[t]he right of the
people to be secure in [*1575] their persons . . . against

unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause."
Before a search occurs, "a warrant must generally be
secured," Kentucky v. King, 563 U.S. ___, ___, 131 S. Ct.
1849, 1856, 179 L. Ed. 2d 865 (2011) but "this
presumption may be overcome in some circumstances
because '[t]he ultimate touchstone of the Fourth
Amendment is "reasonableness." '" Ibid. (quoting
Brigham City v. Stuart, 547 U.S. 398, 403, 126 S. Ct.
1943, 164 L. Ed. 2d 650 (2006); alteration in original).

The presence of "exigent circumstances" is one such
exception to the warrant requirement. Exigency applies
when "'the needs of law enforcement [are] so compelling
that [a] warrantless search is objectively reasonable under
the Fourth Amendment.'" 563 U.S., at ___, 131 S. Ct.
1849, 1852, 179 L. Ed. 2d 865) [***63] (quoting Mincey
v. Arizona, 437 U.S. 385, 394, 98 S. Ct. 2408, 57 L. Ed.
2d 290 (1978); second alteration in original). Thus, when
exigent circumstances are present, officers may take
actions that would typically require a warrant, such as
entering a home in hot pursuit of a fleeing suspect. 563
U.S., at ___, 131 S. Ct. 1849, 1856, 1863, 179 L. Ed. 2d
865). As relevant in this case, officers may also conduct a
warrantless search when they have probable cause to
believe that failure to act would result in "'imminent
destruction of evidence.'" Ibid. (quoting Brigham City,
supra, at 403, 126 S. Ct. 1943, 164 L. Ed. 2d 650).

B

Once police arrest a suspect for drunk driving, each
passing minute eliminates probative evidence of the
crime. The human liver eliminates alcohol from the
bloodstream at a rate of approximately 0.015 percent to
0.020 percent per hour, ante, at ___, 185 L. Ed. 2d, at
706, with some heavy drinkers as high as 0.022 percent
per hour, Brief for Petitioner 21 (citing medical studies),
depending on, among other things, a person's sex, weight,
body type, and drinking history. Ante, at ___ - ___, 185
L. Ed. 2d, at 706-707; Brief for United States as Amicus
Curiae 23. The Court has acknowledged this fact since
Schmerber v. California, 384 U.S. 757, 770, 86 S. Ct.
1826, 16 L. Ed. 2d 908 (1966) ("We are told that the
percentage of alcohol in the blood begins to diminish
[***64] shortly after drinking stops, as the body
functions to eliminate it from the system"). In that case,
the Court recognized that destruction of evidence is
inherent in drunk-driving cases and held that an officer
investigating a drunk-driving crime "might reasonably
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[believe] that he [is] confronted with an emergency, in
which the delay necessary to obtain a warrant, under the
circumstances, threaten[s] 'the destruction of evidence.'"
Ibid. (quoting Preston v. United States, 376 U.S. 364,
367, 84 S. Ct. 881, 11 L. Ed. 2d 777 (1964)). The [**723]
Court explained that drawing a person's blood is "a
highly effective means of determining the degree to
which [he] is under the influence of alcohol" and is a
reasonable procedure because blood tests are
"commonplace" and "involv[e] virtually no risk, trauma,
or pain." 1 384 U.S., at 771, 86 S. Ct. 1826, 16 L. Ed. 2d
908. The Court, therefore, held that dissipation of alcohol
in the blood constitutes an exigency that allows a blood
draw without a warrant.

1 Neither party has challenged this
determination, which this Court has reaffirmed
several times. See, e.g., Skinner v. Railway Labor
Executives' Assn., 489 U.S. 602, 625, 109 S. Ct.
1402, 103 L. Ed. 2d 639 (1989); Winston v. Lee,
470 U.S. 753, 761-763, 105 S. Ct. 1611, 84 L. Ed.
2d 662 (1985).

The rapid destruction of evidence acknowledged
[***65] by the parties, the majority, and Schmerber's
exigency determination [*1576] occurs in every
situation where police have probable cause to arrest a
drunk driver. In turn, that destruction of evidence
implicates the exigent-circumstances doctrine. See Cupp
v. Murphy, 412 U.S. 291, 93 S. Ct. 2000, 36 L. Ed. 2d
900 (1973). In Cupp, officers questioning a murder
suspect observed a spot on the suspect's finger that they
believed might be dried blood. Id., at 292, 93 S. Ct. 2000,
36 L. Ed. 2d 900. After the suspect began making
obvious efforts to remove the spots from his hands, the
officers took samples without obtaining either his consent
or a warrant. Id., at 296, 93 S. Ct. 2000, 36 L. Ed. 2d 900.
Following a Fourth Amendment challenge to this search,
the Court held that the "ready destructibility of the
evidence" and the suspect's observed efforts to destroy it
"justified the police in subjecting him to the very limited
search necessary to preserve the highly evanescent
evidence they found under his fingernails." Ibid.

In this case, a similar exigency is present. Just as the
suspect's efforts to destroy "highly evanescent evidence"
gave rise to the exigency in Cupp, the natural
metabolization of blood alcohol concentration (BAC)
creates an exigency once police have probable cause to
believe [***66] the driver is drunk. It naturally follows

that police may conduct a search in these circumstances.

A hypothetical involving classic exigent
circumstances further illustrates the point. Officers are
watching a warehouse and observe a worker carrying
bundles from the warehouse to a large bonfire and
throwing them into the blaze. The officers have probable
cause to believe the bundles contain marijuana. Because
there is only one person carrying the bundles, the officers
believe it will take hours to completely destroy the drugs.
During that time the officers likely could obtain a
warrant. But it is clear that the officers need not sit idly
by and watch the destruction of evidence while they wait
for a warrant. The fact that it will take time for the
evidence to be destroyed and that some evidence may
remain by the time the officers secure a warrant are not
relevant to the exigency. However, the ever-diminishing
quantity of drugs may have an impact on the severity of
the crime and the length of the sentence. See, e.g., 21
U.S.C. §841(b)(1)(D) (lower penalties for less than 50
kilograms of marijuana); United States Sentencing
Commission, Guidelines Manual §2D1.1(c) (Nov. 2012)
(drug quantity [***67] table tying base offense level to
drug amounts). Conducting a warrantless [**724] search
of the warehouse in this situation would be entirely
reasonable.

The same obtains in the drunk-driving context. Just
because it will take time for the evidence to be
completely destroyed does not mean there is no exigency.
Congress has conditioned federal highway grants on
states' adoption of laws penalizing the operation of a
motor vehicle "with a blood alcohol concentration of 0.08
percent or greater." 23 U.S.C. §163(a). See also 23 CFR
§1225.1 (2012). All 50 States have acceded to this
condition. National Highway Traffic Safety Admin.
(NHTSA), Alcohol and Highway Safety: A Review of
the State of Knowledge 167 (No. 811374, Mar. 2011)
(NHTSA State Review); Mo. Ann. Stat. §§577.012(1)-(2)
(West 2011) (establishing Missouri's 0.08 percent BAC
standard). Moreover, as of 2005, 32 States and the
District of Columbia imposed additional penalties for
BAC levels of 0.15 percent or higher. NHTSA State
Review 175. Missouri is one such State. See, e.g., Mo.
Stat. Ann. §§577.010(3)-(4), 577.012(4)-(5) (suspended
sentence unavailable even for first offenders with BAC
above 0.15 percent unless they complete drug [***68]
treatment; mandatory jail time if treatment is not
completed). As a result, the level of intoxication [*1577]
directly bears on enforcement of these laws. Nothing in
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the Fourth Amendment requires officers to allow
evidence essential to enforcement of drunk-driving laws
to be destroyed while they wait for a warrant to issue.

II

In today's decision, the Court elides the certainty of
evidence destruction in drunk-driving cases and focuses
primarily on the time necessary for destruction. In doing
so, it turns the exigency inquiry into a question about the
amount of evidentiary destruction police must permit
before they may act without a warrant. That inquiry is
inconsistent with the actual exigency at issue: the
uncontested destruction of evidence due to
metabolization of alcohol. See Part I, supra. Moreover,
the Court's facts-and-circumstances analysis will be
difficult to administer, a particularly important concern in
the Fourth Amendment context.

The Court's judgment reflects nothing more than a
vague notion that everything will come out right most of
the time so long as the delay is not too lengthy. Ante, at
___, 185 L. Ed. 2d, at 709 (justifying delays in part
because "BAC evidence is lost gradually and relatively
[***69] predictably"); ante, at ___, 185 L. Ed. 2d, at 708
(same, quoting Brief for Petitioner 27). But hard
percentage lines have meaningful legal consequences in
the drunk-driving context. The fact that police will be
able to retrieve some evidence before it is all destroyed is
simply not relevant to the exigency inquiry.

The majority believes that, absent special facts and
circumstances, some destruction of evidence is
acceptable. See ante, at ___, 185 L. Ed. 2d, at 707
("sufficient for our purposes to note that . . . significant
delay in testing will negatively affect the probative value"
(emphasis added)). This belief must rest on the
assumption that whatever evidence remains once a
warrant is obtained will be sufficient to prosecute the
suspect. But that assumption is clearly wrong. Suspects'
initial levels of intoxication and the time necessary to
obtain warranted blood draws will vary widely from case
to case. Even a slight delay may significantly affect
probative value in borderline cases of suspects [**725]
who are moderately intoxicated or suspects whose BAC
is near a statutory threshold that triggers a more serious
offense. See supra, at ___ - ___, n. 2, 185 L. Ed. 2d, at
723-724 (discussing laws penalizing heightened BAC
levels). Similarly, the time to obtain a warrant can
[***70] be expected to vary, and there is no reason to
believe it will do so in a predictable fashion.

Further, the Court nowhere explains how an officer
in the field is to apply the facts-and-circumstances test it
adopts. First, officers do not have the facts needed to
assess how much time can pass before too little evidence
remains. They will never know how intoxicated a suspect
is at the time of arrest. Otherwise, there would be no need
for testing. Second, they will not know how long it will
take to roust a magistrate from his bed, reach the hospital,
or obtain a blood sample once there. As the Minnesota
Supreme Court recognized in rejecting arguments like
those adopted by the Court today:

"[T]he officer has no control over how
long it would take to travel to a judge or
the judge's availability. The officer also
may not know the time of the suspect's last
drink, the amount of alcohol consumed, or
the rate at which the suspect will
metabolize alcohol. Finally, an officer
cannot know how long it will take to
obtain the blood sample once the suspect
is brought to the hospital. Under a totality
of the circumstances test, an officer would
be called upon to speculate on each of
these considerations [***71] and predict
how long the most probative evidence of
the defendant's blood-alcohol [*1578]
level would continue to exist before a
blood sample was no longer reliable."
State v. Shriner, 751 N. W. 2d 538, 549
(2008) (footnote omitted).

The Court should not adopt a rule that requires police
to guess whether they will be able to obtain a warrant
before "too much" evidence is destroyed, for the police
lack reliable information concerning the relevant
variables. 2

2 Because the Court's position is likely to result
in delay in obtaining BAC evidence, it also
increases the likelihood that prosecutors will be
forced to estimate the amount of alcohol in a
defendant's bloodstream using BAC numbers
obtained hours later. In practice, this backwards
extrapolation is likely to devolve into a battle of
the experts, as each side seeks to show that stale
evidence supports its position. There is no need
for this outcome. Police facing inevitable
destruction situations need not forgo collecting
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the most accurate available evidence simply
because they might be able to use an expert
witness and less persuasive evidence to
approximate what they lost.

This case demonstrates the uncertainty officers face
with regard [***72] to the delay caused by obtaining a
warrant. The arresting officer clearly had probable cause
to believe respondent was drunk, but there was no way
for the officer to quantify the level of intoxication to
determine how quickly he needed to act in order to obtain
probative evidence. Another officer testified at
respondent's trial that it typically took 1 ½ to 2 hours to
obtain a drunk-driving warrant at night in Cape Girardeau
County, Missouri. See App. 53-54. Respondent submitted
an exhibit summarizing six late afternoon and nighttime
drunk-driving search warrants that suggests the time may
be shorter. Brief for Respondent 56; App. 70. Ultimately
this factual tiff is beside the point; the spotty evidence
regarding timing itself illustrates the fact that delays in
[**726] obtaining warrants are unpredictable and
potentially lengthy. A rule that requires officers (and
ultimately courts) to balance transportation delays,
hospital availability, and access to magistrates is not a
workable rule for cases where natural processes
inevitably destroy the evidence with every passing
minute.

The availability of telephonic warrant applications is
not an answer to this conundrum. See ante, at ___ - ___,
and [***73] n. 4, 185 L. Ed. 2d, at 707-709. For one
thing, Missouri still requires written warrant applications
and affidavits, Mo. Ann. Stat. §§542.276.2(1),
542.276.2.3 (West Supp. 2012), rendering the Court's
50-State survey irrelevant to the actual disposition of this
case. Ante, at ___, n. 4, 185 L. Ed. 2d, at 708. But even if

telephonic applications were available in Missouri, the
same difficulties would arise. As the majority correctly
recognizes, "[w]arrants inevitably take some time for
police officers or prosecutors to complete and for
magistrate judges to review." Ante, at ___, 185 L. Ed. 2d,
at 709. During that time, evidence is destroyed, and
police who have probable cause to believe a crime has
been committed should not have to guess how long it will
take to secure a warrant.

* * *

For the foregoing reasons, I respectfully dissent.

REFERENCES
U.S.C.S., Constitution, Amendment 4

27 Moore's Federal Practice §§ 641.44, 641.51 (Matthew
Bender 3d ed.)

L Ed Digest, Search and Seizure § 25.2

L Ed Index, Blood Test; Driving While Intoxicated;
Search and Seizure

Taking of individual's bodily fluid or material for
analysis or comparison as violating individual's rights
under Federal Constitution--Supreme Court cases. 132 L.
Ed. 2d 1021.

Supreme Court's views as to federal legal aspects of the
right of privacy. 43 L. Ed. 2d 871.

Physical examination or exhibition of or tests upon,
suspect or accused, as violating rights guaranteed by
Federal Constitution--federal cases. 16 L. Ed. 2d 1332, 22
L. Ed. 2d 909.
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OPINION BY: LaVECCHIA

OPINION

[**735] [*302] JUSTICE LaVECCHIA delivered
the opinion of the Court.

We granted certification in this matter to address the
application of the United States Supreme Court's decision
in Missouri v. McNeely, U.S. , 133 S. Ct. 1552, 185
L. Ed. 2d 696 (2013), to a case involving a blood draw,
for purposes of determining blood alcohol content
(BAC), that took place before the McNeely decision was
issued.

Police arrested defendant, Timothy Adkins, on
suspicion of drunk driving after his single-vehicle car
crash caused injuries to his passengers and he failed field
sobriety tests. The police [***10] obtained defendant's
BAC test results from a sample, drawn by hospital
personnel at police direction, without the police first
having secured a warrant or defendant's prior written
consent.

Following issuance of the United States Supreme
Court's decision in McNeely, supra, which held that "in
drunk-driving investigations, the natural dissipation of
alcohol in the bloodstream does not constitute an
exigency in every case sufficient to justify conducting a
blood test without a warrant," U.S. at , 133 S. Ct. at
1568, 185 L. Ed. 2d at 715, defendant sought suppression
of his BAC results. After a hearing in which only
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defendant testified, [*303] the court applied McNeely
and excluded defendant's blood test results. On appeal,
the Appellate Division reversed, declining to apply the
exclusionary rule when officers relied on pre-McNeely
New Jersey case law that had permitted warrantless blood
draws based on the exigency inherent in the human
body's natural dissipation of alcohol.

Consistent with our decision in State v. Wessells, 209
N.J. 395, 37 A.3d 1122 (2012), we conclude that
McNeely's pronouncement on the Fourth Amendment's
requirements must apply retroactively to cases that were
in the pipeline when McNeely was issued. We are
constrained to adhere to the McNeely Court's
totality-of-the-circumstances approach notwithstanding
[***11] that our case law, like that of many sister states,
had provided de facto, if not de jure, support for law
enforcement to believe that alcohol dissipation in and of
itself supported a finding of exigency for a warrantless
search of bodily fluids in suspected
driving-under-the-influence cases.

[**736] Because McNeely must apply retroactively
to all cases, federal or state, pending on direct review at
the time of that decision, we must reverse the Appellate
Division judgment. However, we remand to allow the
State and defendant the opportunity to re-present their
respective positions on exigency in a hearing on
defendant's motion to suppress the admissibility of the
blood test results. We further hold that, in that hearing,
potential dissipation of the evidence may be given
substantial weight as a factor to be considered in the
totality of the circumstances. In reexamining this matter,
in which law enforcement may have relied on prior
guidance from our Court that did not identify an
obligation to evaluate whether a warrant could be
obtained, we direct the reviewing court to focus on the
objective exigency of the circumstances faced by the
officers.

I.

In the early morning hours of December 16, 2010,
[***12] defendant was involved in a single-car accident
that resulted in injuries to [*304] defendant's two
passengers. Based on his performance on a series of field
sobriety tests conducted at the scene of the accident,
defendant was arrested on suspicion of Driving While
Intoxicated (DWI) at approximately 2:27 a.m. Defendant
was transported to the West Deptford Police Department
and was advised of his Miranda1 rights; he invoked his

right to counsel. We understand from this record that
although Alcotest equipment was present, no breathalyzer
test was administered at headquarters. The record is not
clear as to why that is so.

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.
1602, 16 L. Ed. 2d 694 (1966).

What we do know is that police personnel conveyed
him to Underwood Memorial Hospital so that a blood
sample could be obtained. At police request, hospital staff
drew defendant's blood at 4:16 a.m. The record does not
reveal any objection by defendant to the invasive
procedure. The requesting police officer, a hospital nurse,
and defendant each signed the Certificate of Request to
Withdraw a Specimen, but defendant's signature was
affixed two minutes after the blood was drawn.2

2 We note that no argument has been advanced
before this Court that defendant consented to the
blood draw. [***13]

Defendant was issued summonses for DWI, N.J.S.A.
39:4-50; careless driving, N.J.S.A. 39:4-97; and
possession of an open container in a motor vehicle,
N.J.S.A. 39:4-51a. On August 3, 2011, a grand jury also
charged defendant with fourth-degree assault by auto,
N.J.S.A. 2C:12-1(c)(2), for recklessly operating a motor
vehicle while under the influence of alcohol and causing
bodily injury.

On April 17, 2013, the United States Supreme Court
issued its opinion in McNeely, supra, which held that the
natural metabolism of alcohol in an individual's
bloodstream does not constitute a per se exigency under a
Fourth Amendment search and seizure analysis. U.S. at

, 133 S. Ct. at 1568, 185 L. Ed. 2d at 715. In light of
McNeely, on April 22, 2013, defendant filed the pre-trial
[*305] motion to suppress the blood test results that is at
the center of this appeal.3 Following a hearing at which
only defendant testified, the court granted defendant's
motion, finding that the police did not demonstrate
exigent circumstances before securing a [**737] sample
of defendant's blood without a warrant.

3 In addition, defendant alleged a violation of his
speedy trial rights. That motion was denied and is
not before this Court. Also, we note that a
previously filed motion to suppress the blood test
results based on discovery issues had been denied.
[***14]
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The State appealed, and the Appellate Division
reversed. State v. Adkins, 433 N.J. Super. 479, 81 A.3d
680 (App. Div. 2013). The panel explained that, prior to
McNeely, New Jersey courts, including this Court, had
cited the United States Supreme Court's prior decision in
Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826,
16 L. Ed. 2d 908 (1966), as support for the warrantless
taking of blood samples from suspected intoxicated
drivers, so long as the search was supported by probable
cause and the sample was obtained in a medically
reasonable manner. Id. at 482-83, 81 A.3d 680. The panel
reasoned therefore that McNeely had worked a dramatic
shift in this State's Fourth Amendment jurisprudence and
created a new rule of criminal procedure. Id. at 484, 81
A.3d 680. The Appellate Division acknowledged that
McNeely ordinarily would be given "pipeline
retroactivity" and would be applied retroactively to all
cases, federal or state, pending on direct review. Ibid.
However, citing Davis v. United States, U.S. , , 131
S. Ct. 2419, 2434, 180 L. Ed. 2d 285, 302 (2011), the
panel noted that federal law generally does not apply the
exclusionary rule when police conduct a search in good
faith reliance on previously binding precedent. Id. at
484-85, 81 A.3d 680. Concluding that defendant's blood
sample would not be suppressed under federal law, the
panel determined that

the real issue here is whether, given the
federal retroactivity requirement, we
should, as the State argues, apply an
approach analogous [***15] to that set
forth in Davis, or whether, as defendant
argues, the result here is dictated by State
v. Novembrino, 105 N.J. 95, 157-59, 519
A.2d 820 (1987), which rejected a "good
faith" exception to the application of the
exclusionary rule.

[*306] [Id. at 488, 81 A.3d 680.]

Ultimately, the panel held that the exclusionary rule
should not be applied in this matter. Id. at 492-93, 81
A.3d 680. In its reasoning, the panel relied on State v.
Harris, 211 N.J. 566, 50 A.3d 15 (2012), as permitting
exceptions to the exclusionary rule in limited
circumstances. Id. at 490-91, 81 A.3d 680. The panel
emphasized that, as in Harris, the exclusionary rule's
application would not serve as a deterrent in this case
because the police relied upon valid precedent when
conducting the search. Id. at 491, 81 A.3d 680.

Defendant filed a petition for certification, which
was granted by this Court. 217 N.J. 588, 91 A.3d 24
(2014). We also granted amicus curiae status to the New
Jersey State Bar Association (NJSBA).

II.

A.

Defendant argues that the Appellate Division
misconstrued New Jersey law when it found that
McNeely dramatically changed this State's Fourth
Amendment jurisprudence. According to defendant,
neither federal nor New Jersey law recognized a per se
exigency exception for warrantless blood draws of drunk
driving suspects pre-McNeely; thus, the
totality-of-the-circumstances test always has been the
appropriate standard. Nevertheless, citing Wessells,
supra, 209 N.J. at 411-12, 37 A3d 1122, defendant
[***16] adds that federal retroactivity principles require
application of McNeely to defendant's case.

Importantly, on the issue of McNeely's retroactive
application, defendant and the State agree.

Consistent with his view of the prior state of federal
and New Jersey law governing warrantless blood draws
on the basis of alcohol dissipation alone, defendant
argues that the officers were not following precedent
when they procured his blood. [**738] Therefore,
defendant contends that the Appellate Division erred in
declining [*307] to apply the exclusionary rule in this
setting. He asserts that Davis, supra, U.S. , 131 S. Ct.
2419, 180 L. Ed. 2d 285, is inapplicable, drawing support
for that argument from the Supreme Court's
post-McNeely remand in Brooks v. Minnesota, U.S. ,
133 S. Ct. 1996, 185 L. Ed. 2d 863 (2013). That case
involved a conviction based on a pre-McNeely
warrantless blood test of a drunk driving suspect.
Defendant points out (1) that the Supreme Court's remand
signaled its intent that McNeely be applied retroactively
and (2) that the Court remanded without any mention that
Davis applied.

Finally, defendant asserts that the Appellate
Division's decision is inconsistent with Novembrino,
supra, 105 N.J. 95, 519 A.2d 820, in which this Court
declined to recognize a good faith exception to the
exclusionary rule. Defendant argues that applying the
exclusionary rule [***17] here furthers the rule's purpose
by protecting an individual's Fourth Amendment rights
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and preserving judicial integrity through the exclusion of
illegally obtained evidence. Defendant distinguishes
Harris, supra, 211 N.J. 566, 50 A.3d 15, noting that
Harris did not involve a warrantless search, and
emphasizes this Court's statement in that case that it was
not retreating from Novembrino's rejection of a good faith
exception to the exclusionary rule.

B.

The State concedes that McNeely should be given
pipeline retroactive application. The State's arguments
focus instead on why it believes the exclusionary rule
should not be applied to suppress defendant's blood
sample.

The State relies on the principles established by the
United States Supreme Court in Davis, supra, which held
that "when the police conduct a search in objectively
reasonable reliance on binding appellate precedent, the
exclusionary rule does not apply." U.S. at , 131 S. Ct.
at 2434, 180 L. Ed. 2d at 302. The State submits that the
outcome produced by Davis on prior prosecutions is
consistent with results reached under a New [*308]
Jersey retroactivity analysis when there is a change in the
law. The State requests that this Court adopt an analogue
to the Davis exclusionary-rule remedy, asserting that
there is no practical difference between exclusion
[***18] of evidence based on a retroactivity analysis
premised on a change in law and exclusion of evidence
based on an exception to the exclusionary rule.

The State further argues that although in
Novembrino, supra, 105 N.J. at 157-58, 519 A.2d 820,
our Court specifically rejected the good faith exception
recognized in United States v. Leon, 468 U.S. 897, 104 S.
Ct. 3405, 82 L. Ed. 2d 677 (1984), where the evidence
sought to be suppressed was obtained by a police officer
operating under the authority of a search warrant issued
by a judge without a sufficient basis for probable cause,
the Court has not rejected the good faith exception in all
circumstances. The State highlights Harris as
demonstrating this Court's recognition that rigid
application of the exclusionary rule is neither
constitutionally mandated nor sound judicial policy in all
circumstances.

The State adds that suppressing defendant's blood
samples in this case will not further any of the purposes
for the exclusionary rule. Citing State v. Ravotto, 169 N.J.
227, 777 A.2d 301 (2001) and State v. Dyal, 97 N.J. 229,

478 A.2d 390 (1984), the State argues that although New
Jersey courts have never explicitly used the term
"exigency per se" to describe their interpretation of the
Schmerber standard, it [**739] was universally
understood that whenever police had probable cause to
believe that a driver was intoxicated, they were
authorized to obtain a blood test without [***19] a
warrant. Thus, deterrence of police misconduct is not
present here.

In sum, the State emphasizes that with McNeely there
has been a shift in New Jersey Fourth Amendment
jurisprudence such that a Davis good faith exception to
the exclusionary rule's application is warranted in these
circumstances.

C.

Amicus NJSBA agrees with defendant that McNeely
did not drastically change New Jersey's Fourth
Amendment jurisprudence [*309] and that, therefore, no
retroactivity or good faith analysis is required. That said,
NJSBA agrees with all other parties that, if this Court
finds that McNeely established a new rule of law, federal
retroactivity principles mandate that it be applied
retroactively to all cases in the pipeline, which includes
this case. Even under New Jersey retroactivity law,
NJSBA asserts McNeely would be applied to this case,
noting that the purpose of McNeely was to re-affirm the
totality-of-the-circumstances-based holding in
Schmerber, and that "some reliance" by law enforcement
on a different and more indulgent view of the law in New
Jersey governing the exigency analysis when alcohol
dissipation is at risk does not preclude retroactive
application. Here the NJSBA contends that the State has
not demonstrated that [***20] retroactive application
would be burdensome.

NJSBA further asserts that no good faith exception
to the exclusionary rule exists in New Jersey and that,
were this Court to adopt Davis, we would essentially
reverse the holding in Novembrino. NJSBA argues that
the exclusionary rule serves dual purposes, one of which
is to vindicate the Fourth Amendment right to be free
from illegal searches, and to adopt Davis would
undermine that purpose.

III.

The United States Constitution and the New Jersey
State Constitution both guarantee the right to be free from

Page 4
221 N.J. 300, *307; 113 A.3d 734, **738;

2015 N.J. LEXIS 393, ***17

293

286



unreasonable searches and seizures. U.S. Const. amend.
IV; N.J. Const. art. I, ¶ 7. As the United States Supreme
Court has recognized, "a 'compelled intrusio[n] into the
body for blood to be analyzed for alcohol content' must
be deemed a Fourth Amendment search." Skinner v. Ry.
Labor Execs. Ass'n, 489 U.S. 602, 616, 109 S. Ct. 1402,
1412, 103 L. Ed. 2d 639, 659 (1989) (alteration in
original) (quoting Schmerber, supra, 384 U.S. at 768, 86
S. Ct. at 1834, 16 L. Ed. 2d at 918). "Because [this
Court's] constitutional jurisprudence generally favors
warrants based on probable cause, all warrantless
searches or seizures are presumptively unreasonable."
[*310] State v. Johnson, 193 N.J. 528, 552, 940 A.2d
1185 (2008) (internal quotation marks omitted).

Warrantless searches are "prohibited unless they fall
within a recognized exception to the warrant
requirement." State v. Pena-Flores, 198 N.J. 6, 18, 965
A.2d 114 (2009). One exception to that requirement is the
presence of exigent circumstances. Johnson, supra, 193
N.J. at 552, 940 A.2d 1185. In assessing [***21] those
circumstances, relevant factors include: "the urgency of
the situation, the time it will take to secure a warrant, the
seriousness of the crime under investigation, and the
threat that evidence will be destroyed or lost or that the
physical well-being of people will be endangered unless
immediate action is taken." Id. at 553, 940 A.2d 1185
(emphasis added). Traditionally, no one factor is
dispositive and exigency must [**740] be assessed on a
case-by-case basis under a totality-of-the-circumstances
standard. See State v. Deluca, 168 N.J. 626, 632-33, 775
A.2d 1284 (2001).

In the context of the exigent-circumstances
exception, the United States Supreme Court addressed the
constitutionality of a warrantless blood draw from a
suspected drunk driver in its 1966 decision in Schmerber,
supra, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908. In
Schmerber, the defendant was transported to the hospital
for the treatment of injuries sustained in an automobile
accident and was subsequently arrested on suspicion of
drunk driving. Id. at 758, 86 S. Ct. at 1829, 16 L. Ed. 2d
at 912. Without procuring a warrant, police directed
hospital officials to draw a sample of the defendant's
blood; that sample was used to determine the defendant's
BAC level and, ultimately, to convict him of driving an
automobile under the influence of alcohol. Id. at 758-59,
86 S. Ct. at 1829, 16 L. Ed. 2d at 912-13. In finding the
warrantless blood draw constitutionally [***22]
permissible, the Court concluded that although a warrant

is typically required for the taking of blood,

[t]he officer in the present case . . .
might reasonably have believed that he
was confronted with an emergency, in
which the delay necessary to obtain a
warrant, under the circumstances,
threatened the destruction of evidence[.]
We are told that the percentage of alcohol
in the blood begins to diminish shortly
after drinking [*311] stops, as the body
functions to eliminate it from the system.
Particularly in a case such as this, where
time had to be taken to bring the accused
to a hospital and to investigate the scene of
the accident, there was no time to seek out
a magistrate and secure a warrant. Given
these special facts, we conclude that the
attempt to secure evidence of
blood-alcohol content in this case was an
appropriate incident to petitioner's arrest.

[Id. at 770-71, 86 S. Ct. at 1835-36,
16 L. Ed. 2d at 919-20 (citation omitted)
(internal quotation marks omitted).]

The Schmerber Court added that the defendant's blood
was drawn by a reasonable method and in a reasonable
manner. Id. at 771, 86 S. Ct. at 1836, 16 L. Ed. 2d at 920.

Following Schmerber, courts were not in universal
agreement on whether the decision created a rule that the
dissipation of alcohol constituted a per se exigency
justifying [***23] a warrantless search. Compare State v.
Shriner, 751 N.W.2d 538 (Minn. 2008) (per se rule), cert.
denied, 555 U.S. 1137, 129 S. Ct. 1001, 173 L. Ed. 2d
292 (2009), State v. Machuca, 347 Ore. 644, 227 P.3d
729 (Or. 2010) (per se rule), and State v. Bohling, 173
Wis. 2d 529, 494 N.W.2d 399 (Wis. 1993) (per se rule),
cert. denied, 510 U.S. 836, 114 S. Ct. 112, 126 L. Ed. 2d
78 (1993), with State v. Johnson, 744 N.W.2d 340 (Iowa
2008) (no per se rule), and State v. Rodriguez, 2007 UT
15, 156 P.3d 771 (Utah 2007) (no per se rule). To resolve
the split in authority over the application of Schmerber,
the Supreme Court granted the State of Missouri's
petition for certiorari in McNeely, supra, U.S. at , 133
S. Ct. at 1558, 185 L. Ed. 2d at 703. In that case, the State
of Missouri argued that "the fact that alcohol is naturally
metabolized by the human body creates an exigent
circumstance in every case." Id. at , 133 S. Ct. at 1567,
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185 L. Ed. 2d at 713-14. On appeal, Missouri did not rely
on any other factor in support of its claim that exigency
for a warrantless draw of blood had been established.
Ibid.

In McNeely, the Court stated that Schmerber never
created a per se rule but, instead, had incorporated a
totality-of-the-circumstances test and had applied that test
when assessing the facts presented in Schmerber. Id. at

, 133 S. Ct. at 1558-60, 185 L. Ed. 2d at 704-06.
[**741] The McNeely Court held that that same
totality-of-the-circumstances test remains applicable
whenever a [*312] court must assess for exigency in the
circumstances of a warrantless search of a person
suspected of driving under the influence, stating plainly
that,

while the natural dissipation of alcohol
in the blood may support a finding of
exigency in a specific case, as it did
[***24] in Schmerber, it does not do so
categorically. Whether a warrantless blood
test of a drunk-driving suspect is
reasonable must be determined case by
case based on the totality of the
circumstances.

[Id. at , 133 S. Ct. at 1563, 185 L.
Ed. 2d at 709 (emphasis added).]

Thus, the Supreme Court put to rest any ambiguity that
existed following Schmerber: dissipation of alcohol from
a person's bloodstream is not the beginning and end of
the analysis for exigency in all warrantless blood draws
involving suspected drunk drivers. Rather, courts must
evaluate the totality of the circumstances in assessing
exigency, one factor of which is the human body's natural
dissipation of alcohol.

The present question before this Court is McNeely's
application to the warrantless drawing of defendant's
blood, which occurred prior to McNeely's issuance.

IV.

In Wessells, supra, we recently addressed "both the
meaning of and the retroactive effect to be given to [a]
decision of the United States Supreme Court." 209 N.J. at
397, 37 A.3d 1122. In reviewing the question of
retroactivity, we noted that "federal retroactivity turns on
whether a new rule of law has been announced, coupled

with an analysis of the status of the particular matter, that
is, whether it is not yet final, is pending on [***25]
direct appeal, or is being collaterally reviewed." Id. at
411, 37 A.3d 1122. Our holding in Wessells recognized
that if a new rule has been established "for the conduct of
criminal prosecutions" it will "be applied retroactively to
all cases, state or federal, pending on direct review or not
yet final, with no exception for cases in which the new
rule constitutes a 'clear break' with the past." Id. at 412,
37 A.3d 1122 (quoting Griffith v. Kentucky, 479 U.S.
314, 328, 107 S. Ct. 708, 716, 93 L. Ed. 2d 649, 661
(1987)). Accordingly, we applied in Wessells a new rule
of law, concerning invocation of the [*313] right to
counsel and the procedure for a suspect's continued
interrogation, that had been established in Maryland v.
Shatzer, 559 U.S. 98, 130 S. Ct. 1213, 175 L. Ed. 2d
1045 (2010), to a case pending review in New Jersey at
the time the decision was handed down. Id. at 413, 37
A.3d 1122.

As the Appellate Division found, and defendant and
the State acknowledge, this case calls for a similar result
under federal retroactivity law. The decision in McNeely
may have been couched in terms that clarified
Schmerber's intent -- namely, that Schmerber envisioned
a totality-of-the-circumstances test would be applied in
the review of warrantless blood draws of suspected DWI
drivers and that the natural dissipation of the blood
evidence would not establish per se exigency -- but the
McNeely Court nevertheless recognized that [***26]
there was sufficient cause to grant certiorari to resolve an
unsettled area of law, noting the split of authority around
the country. McNeely, supra, U.S. at , 133 S. Ct. at
1558, 185 L. Ed. 2d at 703. In that respect, the decision
represents new law settling an area of criminal practice.
Under federal retroactivity law, the decision deserves
pipeline retroactive application. The United States
Supreme Court has pronounced the standard to be applied
under the Fourth Amendment to warrantless searches
involving blood draws of suspected DWI drivers and,
under [**742] Supremacy Clause principles, we are
bound to follow it as the minimal amount of
constitutional protection to be provided.

Therefore, in accord with the practice followed in
Wessells, supra, 209 N.J. 395, 37 A.3d 1122, we hold
that the Supreme Court's decision in McNeely applies
retroactively to cases that were in the pipeline when it
was decided.
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That said, the parties differ on whether the
exclusionary rule should have any applicability in
suppressing defendant's blood test results when the police
merely followed an asserted, commonly held
understanding of Schmerber's requirements in this State.
Indeed, as defendant notes, following McNeely, the
Supreme Court granted a writ of certiorari in Brooks,
supra, U.S. at [*314] , 133 S. Ct. at 1996, 185 L.
Ed. 2d at 863-64, a case involving a warrantless blood
test of a drunk driving suspect, and the [***27] Court
summarily vacated and remanded the decision of the
Minnesota Court of Appeals. Defendant cites Brooks as
support for his view on the intended pipeline retroactivity
of McNeely.

V.

Our Court is among those that have declined to
recognize the exception to the exclusionary rule that was
first established in Leon, supra, 468 U.S. 897, 104 S. Ct.
3405, 82 L. Ed. 2d 677.

In Novembrino, supra, we rejected a good faith
exception to the exclusionary rule, relying on Article I,
Paragraph 7, of the New Jersey Constitution. 105 N.J. at
158-59, 519 A.2d 820. In not following the path
recognized by Leon, our Court took the view that the
good faith exception would, over time, "tend to
undermine the motivation of law-enforcement officers to
comply with the constitutional requirement of probable
cause." Id. at 152, 519 A.2d 820. The Novembrino Court
concluded that suppressing evidence seized pursuant to
invalid warrants would safeguard the integrity of the
process by which warrants are sought and issued. Id. at
154, 519 A.2d 820 ("Our view that the good faith
exception will ultimately reduce respect for and
compliance with the probable-cause standard that we
have steadfastly enforced persuades us that there is strong
state interest that would be disserved by adopting the
Leon rule.").

Our State has consistently rejected a good faith
exception to the exclusionary rule. Post-Novembrino
[***28] , our Court's adherence to its holding has
remained steadfast and is not undermined by our recent
conclusion in Harris.4 In Harris, supra, we determined
[*315] that the exclusionary rule was ill-suited to the
specific circumstances of evidence secured pursuant to a
warrant issued based on a "reasonable cause" standard
utilized in the Prevention of Domestic Violence Act
where the illegal-on-sight nature of the seized evidence

was immediately apparent. 211 N.J. at 580, 587, 590, 50
A.3d 15 (noting that police did not engage in misconduct,
did not err in execution of warrant, or disregard warrant's
parameters). Importantly, we cautioned that the
determination "should not be understood . . . as retreating
from" the Court's "earlier rejection of the good faith
exception" in Novembrino. Ibid.

4 To the extent that the parties identify
pre-Novembrino case law in which the Court
relied, in part, on the good faith of officers
following the law in declining to exclude
evidence, we observe that each of those earlier
cases dealt with evidence procured in connection
with a statute later declared to be unconstitutional.
See, e.g., State v. Zito, 54 N.J. 206, 210, 254 A.2d
769 (1969) (citing State v. Gerardo, 53 N.J. 261,
250 A.2d 130 (1969)).

Although the Appellate Division has applied a good
faith approach to alterations in case law when engaging
[***29] in a retroactivity analysis under New Jersey law,
see, e.g., [**743] State v. Skidmore, 253 N.J. Super.
227, 232-34, 601 A.2d 729 (App. Div. 1992) (declining
to exclude evidence found in search of defendant's
garbage, notwithstanding that search's procedure did not
comply with subsequent decision in State v. Hempele,
120 N.J. 182, 576 A.2d 793 (1990)), this Court has never
before embraced such an expansive approach to the
exclusionary rule. Cf. State v. Broom-Smith, 406 N.J.
Super. 228, 238 n.4, 967 A.2d 359 (App. Div. 2009)
(distinguishing Novembrino by focusing on its emphasis
on safeguarding probable-cause standard, stating
"[u]nlike Novembrino, this aspect of the case does not
implicate a lack of probable cause for issuance of the
warrant and does not implicate the same policy concerns
underlying the Court's rejection of the good faith
doctrine"),5 aff'd, 201 N.J. 229, 989 A.2d 840 (2010).

5 The panel also relied on Rule 3:5-7(g), which
provides that no search conducted pursuant to a
search warrant containing "technical
insufficiencies or irregularities" shall be deemed
unlawful. Broom-Smith, supra, 406 N.J. Super. at
238, 967 A.2d 359 (citing Novembrino, supra,
105 N.J. at 130 n.15, 519 A.2d 820).

In this matter we deal specifically with police
conduct in reliance on case law in New Jersey that led
law enforcement to the [*316] reasonable conclusion
that the natural dissipation of alcohol from the human
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body created exigency sufficient to dispense with the
need to seek a warrant. Although our decisions never
expressly pronounced an understanding of Schmerber
[***30] that per se permitted warrantless blood draws in
all cases on the basis of alcohol dissipation alone, case
law contains language that provides a basis for such a
belief. See Ravotto, supra, 169 N.J. 227, 777 A.2d 301;
Dyal, supra, 97 N.J. 229, 478 A.2d 390.

In Ravotto, supra, while focused on the
reasonableness of the force used by the police in
procuring a blood sample, the Court noted that
"consistent with Schmerber and our analogous case law,
the dissipating nature of the alcohol content in
defendant's blood presented an exigency that required
prompt action by the police." 169 N.J. at 250, 777 A.2d
301. In Dyal, supra, this Court addressed the application
of the patient-physician privilege to the admission of the
results of a BAC blood test. 97 N.J. at 231, 478 A.2d 390.
In that factual context, this Court noted that "the
encounter between a patrolman and a drunken driver
often arises in the context of an emergency," that "[o]ne
crucial consideration is that the body eliminates alcohol
at a rapid rate," and that "police, while coping with an
emergency, should not be obliged to obtain a search
warrant before seeking an involuntary blood test of a
suspected drunken driver." Id. at 239-40, 478 A.2d 390
(referencing Schmerber generally throughout). The Court
added the more pointed statement, untethered to the
specific facts therein presented, that [***31] "[a]
drunken driver arrested by police with probable cause to
believe he is intoxicated has no federal constitutional
right to prevent the involuntary taking of a blood
sample." Id. at 238, 478 A.2d 390.6 The Supreme Court
has now clarified [*317] the appropriate test to be
applied [**744] to warrantless blood draws, and we will
adhere to that test without any superimposed exception.
That said, we accept that our case law played a leading
role in dissuading police from believing that they needed
to seek, or explaining why they did not seek, a warrant
before obtaining an involuntary blood draw from a
suspected drunk driver. With that in mind, we return to
the touchstone of the Fourth Amendment --
reasonableness. State v. Bruzzese, 94 N.J. 210, 217, 463
A.2d 320 (1983).

6 We note that there has not been uniformity

among the Appellate Division panels in their
interpretation of this Court's jurisprudence.
Compare State v. Woomer, 196 N.J. Super. 583,
586, 483 A.2d 837 (App. Div. 1984) (quoting
Dyal, supra, 97 N.J. at 238, 478 A.2d 390 for
proposition that drunken driver "has no federal
constitutional right to prevent the involuntary
taking of a blood sample"), with Jiosi v. Twp. of
Nutley, 332 N.J. Super. 169, 179, 753 A.2d 132
(App. Div. 2000) (noting that Schmerber "did not
provide a carte blanch exception to the warrant
requirement whenever there is probable cause to
believe a suspect is under the influence of alcohol
or drugs").

In holding that we shall retroactively enforce the
Supreme [***32] Court's declaration that the
totality-of-the-circumstances examination applies to all
blood draws from suspected drunk drivers, we hold
further that law enforcement should be permitted on
remand in these pipeline cases to present to the court their
basis for believing that exigency was present in the facts
surrounding the evidence's potential dissipation and
police response under the circumstances to the events
involved in the arrest. Further, the exigency in these
circumstances should be assessed in a manner that
permits the court to ascribe substantial weight to the
perceived dissipation that an officer reasonably faced.
Reasonableness of officers must be assessed in light of
the existence of the McNeely opinion. But, in
reexamining pipeline cases when police may have
believed that they did not have to evaluate whether a
warrant could be obtained, based on prior guidance from
our Court that did not dwell on such an obligation, we
direct reviewing courts to focus on the objective exigency
of the circumstances that the officer faced in the situation.

VI.

The judgment of the Appellate Division is reversed
and the matter is remanded to the trial court for further
proceedings consistent [***33] with this opinion.

[*318] CHIEF JUSTICE RABNER; JUSTICES
ALBIN, PATTERSON, FERNANDEZ-VINA and
SOLOMON; and JUDGE CUFF (temporarily assigned)
join in JUSTICE LaVECCHIA's opinion.
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PRIOR HISTORY: State v. Verpent, 2012 N.J. Super.
Unpub. LEXIS 1557 (App.Div., July 2, 2012)

JUDGES: [***1] Honorable Stuart Rabner, Chief
Justice.

OPINION

[**738] [*494] The Court having granted
defendant's petition for certification in this matter on a
suppression issue and two trial issues; and

The Court having heard argument on the merits on
November 7, 2013, and the Court having been asked to
consider the application of Missouri v. McNeely, U.S.

, 133 S. Ct. 1552, 185 L. Ed. 2d 696 (2013) to the
suppression issue raised herein; and

Following the oral argument conducted in this
matter, a question about the retroactive effect to be given
to McNeely having been raised; and

The Court having heard argument on that
retroactivity question on December 3, 2014, in State v.
Adkins, (A-91-13), and, on that same day, having heard
reargument in this matter limited to the question of

McNeely's retroactive application; and

The Court having issued its decision in State v.
Adkins, 221 N.J. 300, 113 A.3d 734, 2015 N.J. LEXIS
393 (2015), on May 4, 2015, holding that McNeely shall
receive retroactive application;

It is hereby ORDERED as follows:

(1) A new suppression hearing must be conducted in
this matter in order that exigency may be assessed on a
newly developed and fuller record in light of this Court's
holding in Adkins;

[*495] (2) The judgment on the suppression issue is
reversed and the matter is remanded for the new
suppression hearing; and

(3) The Court has determined [***2] that
certification was improvidently granted as to the two trial
issues, and the appeal as to those issues is dismissed.

Jurisdiction is not retained.

WITNESS, the Honorable Stuart Rabner, Chief
Justice, at Trenton, this 12th day of May, 2015.
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2015 N.J. LEXIS 816

February 2, 2015, Argued
August 3, 2015, Decided

PRIOR HISTORY: [*1] On certification to the
Superior Court, Appellate Division.
State v. Keaton, 2013 N.J. Super. Unpub. LEXIS 2617
(App.Div., Oct. 29, 2013)

COUNSEL: Joseph A. Glyn, Deputy Attorney General,
argued the cause for appellant (John J. Hoffman, Acting
Attorney General of New Jersey, attorney).

Alicia J. Hubbard, Assistant Deputy Public Defender,
argued the cause for respondent (Joseph E. Krakora,
Public Defender, attorney).

JUDGES: JUSTICE FERNANDEZ/VINA delivered the
opinion of the Court. CHIEF JUSTICE RABNER;
JUSTICES LaVECCHIA, ALBIN, PATTERSON, and
SOLOMON; and JUDGE CUFF (temporarily assigned)
join in JUSTICE FERNANDEZ/VINA's opinion.

OPINION BY: FERNANDEZ-VINA

OPINION

JUSTICE FERNANDEZ-VINA delivered the
opinion of the Court.

This appeal presents the question of whether a police
[*10] officer has a legal right to enter an overturned car
in order to obtain registration and insurance information

for the vehicle, without first requesting permission, or
allowing defendant an opportunity to retrieve the
documents himself.

In this case, while entering an overturned car to
obtain information required to complete an accident
report mandated by statute, a trooper observed a handgun
and a small amount of marijuana. Defendant was arrested
and subsequently charged and indicted by a grand jury
for second-degree unlawful possession of a weapon,
contrary to N.J.S.A. 2C:39-5(b), and second-degree
possession of a weapon by persons not to have weapons,
contrary to N.J.S.A. 2C:39-7(b).

The trial court denied defendant's motion to suppress
the evidence found in the car, finding that the trooper
lawfully conducted a search for defendant's credentials
and was therefore permitted to seize any evidence
discovered in plain view. The Appellate Division
disagreed, finding that the trooper never gave defendant
the opportunity to present his credentials. Therefore,
since the trooper was not lawfully in the viewing area of
the contraband, the Appellate Division found that the
plain view exception did not apply, and [*11] reversed
the court below.

We agree with the Appellate Division. In doing so,
we find that the trooper was required to provide
defendant with the opportunity to present his credentials
before entering the vehicle. If such an opportunity is
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presented, and defendant is unable or unwilling to
produce his registration or insurance information, only
then may an officer conduct a search for those
credentials. Because defendant was never provided with
such an opportunity, we find that the trooper did not
lawfully seize the contraband under the plain view
doctrine. We also find that the community-caretaker
doctrine is inapplicable because there was no need for an
immediate warrantless search to preserve life or property.
For those reasons, we affirm the Appellate Division's
holding.

I.

At approximately 12:30 p.m. on March 22, 2009,
New Jersey State Trooper William Jacobs was patrolling
I-295 in a marked police vehicle when he received a call
regarding an overturned motor vehicle. Upon arriving at
the scene, the trooper observed an overturned four-door
black Buick sedan in the median between the northbound
and southbound lanes.

Emergency Medical Technicians (EMTs) and the
Department of Transportation [*12] (DOT) were on the
scene when the trooper arrived. Debris from the accident
was scattered across the scene, and workers from the
DOT were attempting to close off a lane of traffic so that
a tow truck could access the overturned vehicle.

The driver of the vehicle, defendant Duran Keaton,
had already been removed from the vehicle, and was
receiving treatment from EMTs for cuts on his face. The
trooper did not ask defendant for his driving credentials
or request permission to enter the vehicle to obtain the
registration and insurance information.

The trooper later testified that upon arriving at an
accident scene, his first responsibility is to ensure the
safety of the driver and any passengers, and to facilitate
any emergency medical treatment. The trooper explained
that his next task is to clear the accident scene, restore the
flow of traffic, and obtain information to complete an
accident report. He stated that in order to complete the
accident report, he is required to obtain the name of the
driver, the vehicle registration, any insurance
information, the VIN number of the car, the license
number of the driver, and the owner's address.

The trooper testified that he did not ask defendant
[*13] for his credentials because he "knew [he] was
going to Cooper Hospital, so [he] could obtain it from

there if [he] needed to." The trooper testified that he
"didn't want to slow the process down" and that he did
not want to be the one asking "silly questions" in case
"something was serious."

Aware of the fact registration and insurance
information is usually kept in a vehicle's glove box, the
trooper decided to enter the overturned vehicle to retrieve
the documents. The trooper entered the vehicle through
the open, rear driver-side window, because he believed it
was the "safest" place to enter.

Once inside the vehicle, the trooper observed a black
backpack that was "fully open." Inside the bag, the
trooper saw a handgun. The trooper also observed a small
bag of marijuana on the dashboard of the vehicle. The
trooper located defendant's identification and insurance
information inside the backpack. The vehicle's
registration was also found inside the car.

Defendant filed a motion to suppress. Defendant
asserted that the trooper's point of entry into the vehicle
indicated intent to search the vehicle, not merely to
retrieve the documents. Defendant further asserted that
the trooper should [*14] have spoken to defendant to
discuss the vehicle's ownership prior to entering the
vehicle. In response, the prosecution argued that the
trooper satisfied the plain view exception to the warrant
requirement and lawfully viewed the items seized.

The trial judge denied defendant's motion to
suppress. The judge found Trooper Jacobs' testimony to
be credible and concluded that he properly seized the gun
and marijuana after discovering those items in plain view,
while conducting a search for the registration and
insurance papers. The court noted that the trooper
immediately recognized the handgun and marijuana as
contraband, and found that discovery of the contraband
was inadvertent.

Defendant pleaded guilty to third-degree receiving
stolen property. He was sentenced to four years of
non-custodial probation along with mandatory fees and
penalties.

II.

On October 29, 2013, in an unpublished opinion, the
Appellate Division reversed the trial court and held that
the search of defendant's car violated the Fourth
Amendment.
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The appellate panel found that the plain view
exception did not apply because the trooper could not
lawfully search the car. The panel held that the trooper
could only enter the vehicle if defendant [*15] was
"unable or unwilling" to produce his license and
registration. Because defendant's injuries were not
life-threatening, the court found that the trooper should
have: (1) afforded defendant the opportunity on his own,
or with the help of another, to retrieve the documentation
for the officer; (2) recovered the documents or
information from defendant at the hospital; or (3) waited
until defendant was released from the hospital to obtain
the information.

The court explained that although going to the
hospital might cause a delay, such "inconvenience is an
insufficient basis upon which to justify a warrantless
search of defendant's vehicle."

This Court granted the State's petition for
certification. State v. Keaton, 217 N.J. 588, 91 A.3d 24
(2014).

III.

A.

The State first argues that in determining whether the
trooper was lawfully inside defendant's vehicle, the
Appellate Division failed to consider the role of police
officers as community caretakers. The State maintains
that the trooper acted reasonably in allowing defendant to
receive medical treatment by the EMTs, "rather than
assuming his injuries were insignificant." The State
contends that the trooper was fulfilling his role as a
community caretaker by completing the statutorily [*16]
required accident report, which must be completed within
five days of the accident, with information regarding
defendant's driver's license, insurance card, and vehicle
registration. The State argues that when police officers
are acting as community caretakers, there is no search for
Fourth Amendment purposes when a police officer
inadvertently discovers contraband.

The State contends that defendant appeared to be too
injured to retrieve the information from the car himself,
and therefore, it was "reasonable" for the trooper to
search defendant's car. The State notes that imputing
knowledge to the trooper that defendant's injuries were
only minor is improper, because the trooper was not told
the extent of defendant's injuries until after defendant was

transported from the scene.

The State also argues that even if defendant was fit
to retrieve his credentials, the trooper could not have
permitted defendant to "risk physical harm by crawling
into an overturned vehicle on the side of an interstate
highway."

The State argues that for the trooper to visit
defendant's hospital room would have been nearly
"impossible and unnecessary." The State submits that
there is nothing in the record to suggest that defendant
[*17] was in possession of his credentials, and therefore,
"[a] visit to the hospital . . . would have been a fruitless
waste of time."

Finally, the State maintains that the contraband in
defendant's car would have been inevitably discovered as
a result of an inventory search. The State contends that
either the police or the towing company had the right to
perform an inventory search in order to secure the
contents of the vehicle. The State notes that although the
trooper did not intend to conduct an inventory search, that
fact does not defeat his right to do so.

B.

In response, defendant argues that the plain view
doctrine does not apply because the trooper was not
lawfully in defendant's vehicle when the marijuana and
gun were found. Defendant maintains that the trooper
was not permitted to enter defendant's vehicle because
there was no showing that defendant was "unwilling or
unable to obtain the documents from the car and/or make
arrangements for the same to occur." Defendant argues
that the police should have given him the opportunity,
with or without the help of another, to recover his
credentials from the car, no matter his physical condition.
In the alternative, defendant argues that [*18] the trooper
should have gone to the hospital and asked defendant to
produce the documents. Defendant claims that the trooper
entered the car merely for his "own convenience and
expediency," in violation of defendant's constitutional
rights.

With regard to the State's reliance on the
community-caretaking doctrine, defendant acknowledges
that the trooper was required to remove the vehicle from
the highway, but maintains that "towing the car and
removing it from the highway was not dependent upon
obtaining the credentials."
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Finally, defendant argues that the State failed to
prove by clear and convincing evidence that the
contraband in defendant's car would have been inevitably
discovered through an inventory search. Defendant
maintains that although the car was towed, there was
nothing to suggest the car was going to be impounded.
Moreover, defendant contends that even if the car was
impounded, "the State presented no evidence that it was
their policy to inventory the car contents" after a car
involved in an accident is towed.

IV.

The Fourth Amendment and Article I, Paragraph 7 of
the New Jersey Constitution protect against warrantless
searches. Both provide that "[t]he right of the people to
be secure in their persons, houses, papers, and effects,
against unreasonable [*19] searches and seizures, shall
not be violated." U.S. Const. amend. IV; N.J. Const. art.
I, ¶ 7. The police are required to obtain a warrant to
conduct a search unless an exception to the warrant
requirement applies. State v. Earls, 214 N.J. 564, 588, 70
A.3d 630 (2013).

The police did not have a warrant in this case, and
the State argues that the plain view exception applies. We
therefore turn our attention to that exception to the
warrant requirement.

A police officer may seize evidence in plain view
without a warrant if the officer is "lawfully . . . in the
viewing area" when he discovers the evidence, and it is
immediately apparent the object viewed is "evidence of a
crime, contraband, or otherwise subject to seizure." State
v. Johnson, 171 N.J. 192, 206-07, 793 A.2d 619 (2003).
"The officer must discover the evidence 'inadvertently,
meaning that he did not know in advance where evidence
was located nor intend beforehand to seize it.'" Id. at 206,
793 A.2d 619 (quoting State v. Bruzzese, 94 N.J. 210,
236, 463 A.2d 320 (1983)).

Police officers who investigate a motor vehicle
accident are required to complete an accident report.
N.J.S.A. 39:4-131. The Commission of Motor Vehicles
(Commission) promulgates this report, which calls for
"sufficiently detailed information" including the cause,
the conditions then existing, the person and vehicles
involved, if the parties were wearing seat belts or on
cellular phones, [*20] and other information. Ibid. The
written report shall be forwarded to the Commission
within five days after the investigation of the accident.

Ibid.

We have held that a traffic violation may justify a
search for things relating to that stop. State v. Boykins, 50
N.J. 73, 77, 232 A.2d 141 (1967). If the vehicle's operator
is unable to produce proof of registration, the officer may
search the car for evidence of ownership. Id. at 77, 232
A.2d 141. "Such a search must be reasonable in scope
and tailored to the degree of the violation." State v.
Patino, 83 N.J. 1, 12, 414 A.2d 1327 (1980). "'[A] search
to find the registration would be permissible if confined
to the glove compartment or other area where registration
might normally be kept in a vehicle.'" Ibid. (quoting State
v. Barrett, 170 N.J. Super. 211, 215, 406 A.2d 198 (Law
Div. 1979)); see also State v. Pena-Flores, 198 N.J. 6, 31,
965 A.2d 114 (2009) ("[W]here there has been a traffic
violation and the operator of the motor vehicle is unable
to produce proof of registration, a police officer may
[conduct a] search [of] the car for evidence of ownership
. . . confined to the glove compartment or other area
where a registration might normally be kept in a
vehicle."). Therefore, a search for registration in the rear
of the vehicle would not be permissible. Patino, supra,
83 N.J. at 12, 414 A.2d 1327; see also State v. Hayburn,
171 N.J. Super. 390, 393-94, 409 A.2d 802 (App. Div.
1979) (suppressing fruits of search of trunk, stating
Boykins does not support broad proposition that all parts
of car may be searched [*21] for registration certificate
that driver cannot produce after traffic stop), certif.
denied, 84 N.J. 397, 420 A.2d 321 (1980).

Our Appellate Division considered facts and
circumstances similar to those presented by this matter in
State v. Jones, 195 N.J. Super. 119, 122, 478 A.2d 424
(App. Div. 1984). In that case, police arrived at the scene
to find an overturned vehicle. Ibid. Officers approached
the defendant, who only received minor cuts and bruises,
and requested he produce his license and vehicle
identification. Ibid. While able to produce his license, the
defendant also indicated his vehicle credentials were still
inside the overturned car. Ibid. As such, one of the
responding officers entered the car through the driver's
side door in order to obtain the necessary information.
Ibid. While inside the car, the officer observed an open
toiletry bag, which was found to contain a vial filled with
a white powdery substance and a razor blade. Ibid.
Suspecting the substance was cocaine, the officer seized
the items. Ibid. The trial judge granted the defendant's
motion to suppress and the State appealed, contending the
evidence was in the officer's plain view and, therefore, he

Page 4
2015 N.J. LEXIS 816, *18

302

295



had a right to enter the automobile to search for proof of
ownership and the insurance card. Ibid. The Appellate
[*22] Division affirmed the trial court's suppression of
the evidence, finding "[a] defendant's constitutional right
to privacy in his vehicle and personal effects cannot 'be
subordinated to mere considerations of convenience to
the police short of substantial necessities grounded in
public safety.'" Ibid. (quoting State v. Slockbower, 79 N.J.
1, 12, 397 A.2d 1050 (1979)). The panel noted the officer
was "obliged to make an accident report" as required by
N.J.S.A. 39:4-131, however, the police officer did not
have a right to enter the car to search for the registration
and insurance card before affording the defendant a
reasonable opportunity to obtain them himself. Id. at 123,
478 A.2d 424. The panel construed Boykins and Patino to
require a showing that the defendant was either unable or
unwilling to produce the registration card in order for a
warrantless search to be valid. "Even evidence falling
into plain view must be suppressed unless the officer was
lawfully in the viewing area." Ibid. Thus, under settled
law, the warrantless search of a vehicle is only
permissible after the driver has been provided the
opportunity to produce his credentials and is either unable
or unwilling to do so. See Bruzzese, supra, 94 N.J. at 236,
463 A.2d 320; Slockbower, supra, 79 N.J. at 1, 397 A.2d
1050. Here, defendant was never provided such an
opportunity. The trooper did not [*23] speak to
defendant at the scene of the accident. The trooper never
asked the EMTs for help in determining whether
defendant was able to provide his credentials. Moreover,
the trooper never asked defendant for his credentials once
his injuries were tended to at the hospital. Instead, the
trooper made the decision to search defendant's car for
credentials only for the trooper's convenience and
expediency, without ever providing defendant the
opportunity to present them. Accordingly, we find that
the items discovered in defendant's car do not fall within
the plain view doctrine, and were illegally seized,
because the trooper was not lawfully within the viewing
area at the time of the contraband's discovery. Bruzzese,
supra, 94 N.J. at 236, 463 A.2d 320 (requiring police
officer to be "lawfully in the viewing area" to seize
evidence under plain view doctrine). We find that
defendant was never provided a reasonable opportunity to
present his credentials, and therefore, the search of his
vehicle cannot be justified under the plain view exception
to the warrant requirement.

V.

We next consider whether the evidence offered by
the trooper would be admissible under the inevitable
discovery doctrine. Under that doctrine, in order to have
[*24] otherwise inadmissible evidence admitted, the
State is required to show that:

(1) proper, normal and specific
investigatory procedures would have been
pursued in order to complete the
investigation of the case; (2) under all of
the surrounding relevant circumstances the
pursuit of those procedures would have
inevitably resulted in discovery of the
evidence; and (3) the discovery of the
evidence through the use of such
procedures would have occurred wholly
independently of such evidence by
unlawful means.

[State v. Sugar, 100 N.J. 214, 238,
495 A.2d 90 (1985).]

The State must offer "clear and convincing" evidence to
sustain its burden. Id. at 240, 495 A.2d 90.

We hold that the State has failed to demonstrate, by
clear and convincing evidence, that law enforcement
officials would have inevitably discovered the contraband
in defendant's vehicle. We find no evidence to suggest
that the police intended to impound or inventory
defendant's vehicle. That logically indicates that the State
did not demonstrate that "proper, normal, and specific
investigatory procedures would have been pursued in
order to complete the investigation of the case." Id. at
238, 495 A.2d 90. Since the State has failed to show that
the police would have impounded or inventoried the
vehicle, the inevitable discovery [*25] doctrine does not
apply.

VI.

Finally, we address the State's argument that the
community-caretaking doctrine permitted the trooper to
enter the vehicle in order to complete the accident report,
pursuant to N.J.S.A. 39:4-131.

The community-caretaking doctrine is a narrow
exception to the warrant requirement. State v. Edwards,
211 N.J. 117, 141, 47 A.3d 737 (2012). The doctrine

recognizes that police officers provide a
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wide range of social services outside of
their traditional law enforcement and
criminal investigatory roles. These
social-welfare activities include, among
other things, protecting the vulnerable
from harm and preserving property. In
performing these tasks, typically, there is
not time to acquire a warrant when
emergent circumstances arise and an
immediate search is required to preserve
life or property. This narrow exception to
the warrant requirement has been applied
to such circumstances as allowing the
police to conduct a warrantless search of a
car to locate a gun that was missing from a
police officer, to perform a "welfare
check" of a vehicle that was parked in an
area known for suicides and whose last
authorized driver was listed as a missing
person, and to set foot in an apartment to
ascertain the welfare of a child who was
home [*26] from school, with no apparent
excuse, in a residence that had been the
site of an alleged sexual assault earlier that
day.

[Id. at 141, 47 A.3d 737 (internal
citations omitted).]

We find that the trooper's role as a
community-caretaker did not permit him to conduct the
search of defendant's vehicle. The trooper's statutory duty
to prepare an accident report is not an exigent
circumstance encompassed by the community-caretaker
exception to the warrant requirement. While we
recognize that the trooper may have had an obligation as
a community-caretaker to remove defendant's damaged
vehicle from the highway, he did not have a duty to
search defendant's vehicle.

VII.

For the reasons set forth above, the judgment of the
Appellate Division is affirmed.

CHIEF JUSTICE RABNER; JUSTICES
LaVECCHIA, ALBIN, PATTERSON, and SOLOMON;
and JUDGE CUFF (temporarily assigned) join in
JUSTICE FERNANDEZ-VINA's opinion.
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OPINION BY: RABNER 
 
OPINION 

 [**423]  [*489]  Chief Justice RABNER deliv-
ered the opinion of the Court. 

On September 20, 2007, the police arrested defend-
ant German Marquez for drunk driving. Defendant spoke 
no English, and the police had no reason to believe that 
he  [***13] did. Yet in a good faith, but surreal, effort to 
inform defendant of the consequences of refusing to 
submit to a breath test, a police officer read aloud a de-
tailed, eleven-paragraph, standard statement--all in Eng-
lish. When defendant confirmed in Spanish that he did 
not understand,  [*490]  the bizarre encounter contin-
ued as the officer read yet another two paragraphs in 
English to defendant. 

The police later candidly acknowledged that de-
fendant did not understand what was read to him. De-
fendant was nonetheless convicted of refusing to submit 
to a breath test both in municipal court and on de novo 
review at the trial court, and his conviction was affirmed 
by the Appellate Division. 

We now address the interplay between the two rele-
vant statutes involved in this appeal: (1) the implied 
consent law, N.J.S.A. 39:4-50.2, which (a) provides that 
by taking to the State's roadways, drivers impliedly con-
sent to submit to a breath test to measure the level of 
alcohol in their blood, and (b) further requires that they 
[**424]  be informed of the consequences of refusing to 
submit to such a test; and (2) the refusal statute, N.J.S.A. 
39:4-50.4a, which provides penalties for arrested motor-
ists who refuse to submit  [***14] to that test. Because 
we find that the statutes require proof that law enforce-
ment officials inform motorists of the consequences of 
refusal by conveying information in a language the per-
son speaks or understands, we reverse defendant's con-
viction. 
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We defer to the Attorney General and the chief ad-
ministrator of the Motor Vehicle Commission (MVC) to 
determine how law enforcement can best comply with 
the requirements of the statutes. In that regard, we 
acknowledge and encourage the initiative begun by the 
Attorney General to translate the standard statement into 
foreign languages and post written and audio translations 
on a website for use by law enforcement. 
 
I.  

The facts are not in dispute. At approximately 10:00 
p.m. on September 20, 2007, Officer Shane Lugo of the 
Plainfield Police Department responded to the scene of a 
motor vehicle accident. On arrival, the officer saw two 
vehicles that had collided and were both facing the same 
direction. Defendant was sitting in the driver's seat of the 
rear car with the engine running. The  [*491]  damaged 
front end of his car was touching the other car's rear 
bumper. 

The officer approached defendant and asked for his 
credentials in English. According to  [***15] the officer, 
defendant did not understand him, so he repeated the 
request in Spanish. Defendant produced his license, reg-
istration, and insurance card in response. 

As they spoke, the officer smelled alcohol coming 
from defendant and noticed that he slurred his speech. 
The officer asked defendant to get out of the car and 
walk to the curb. Defendant stumbled out of his vehicle 
and braced himself against it as he made his way to the 
side of the road; once he let go of the car and began to 
walk, he swayed back and forth. 

The officer, speaking in English, tried to get de-
fendant to perform some field sobriety tests. According 
to the officer, defendant appeared to listen as he leaned 
against a tree for support, but he did not understand. 
Based on the odor of alcohol on defendant's breath, his 
slurred speech, and swaying, the officer believed that 
defendant was under the influence of alcohol and placed 
him under arrest. 

The officer next transported defendant to the police 
station. When they arrived, Officer Anthony Berlinski, a 
certified Alcotest operator, observed defendant for 
twenty minutes in the booking area. Both officers then 
brought defendant to "the Alcotest room," where a 
breathalyzer  [***16] test could be administered using 
an Alcotest 7110 machine to measure defendant's 
blood-alcohol concentration. (A thorough description of 
how the Alcotest machine works can be found in State v. 
Chun, 194 N.J. 54, 75-84, 943 A.2d 114 (2008).) A video 
recorder captured the events in the room. 

At this point, Officer Lugo read defendant the con-
tents of a document titled "Division of Motor Vehicles 

Standard Statement for Operators of a Motor Vehi-
cle--N.J.S.A. 39:4-50.2(e)" (standard statement). Specif-
ically, the officer read aloud the following in English: 
  

    [*492]  1. You have been arrested for 
operating a motor vehicle while under the 
influence of intoxicating liquor or drugs 
or with a blood alcohol concentration of 
0.10% or more. 

2. You are required by law to submit 
to the taking of samples of your breath for 
the purpose of making [**425]  chemical 
tests to determine the content of alcohol in 
your blood. 

3. A record of the taking of samples, 
including the date, time, and results, will 
be made. Upon your request, a copy of 
that record will be made available to you. 

4. Any warnings previously given to 
you concerning your right to remain silent 
and your right to consult with an attorney 
do not apply to the taking of breath  
[***17] samples and do not give you the 
right to refuse to give, or delay giving, 
samples of your breath for the purpose of 
making chemical tests to determine the 
content of alcohol in your blood. You 
have no legal right to have an attorney, 
physician, or anyone else present for the 
purpose of taking breath samples. 

5. After you have provided samples 
of your breath for chemical testing, you 
have the right to have a person or physi-
cian of your own selection, and at your 
own expense, take independent samples 
and conduct independent chemical tests of 
your breath, urine, or blood. 

6. If you refuse to provide samples of 
your breath you will be issued a separate 
summons for this refusal. 

7. Any response that is ambiguous or 
conditional, in any respect, to your con-
sent to taking of breath samples will be 
treated as a refusal to submit to breath 
testing. 

8. According to N.J.S.A. 39:4-50.4a, 
if a court of law finds you guilty of refus-
ing to submit to chemical tests of your 
breath, then your license to operate a mo-
tor vehicle will be revoked by the court 
for a period of no less than six months and 
no more than 20 years. The Court will al-
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so fine you a sum of no less than $ 250.00 
[sic] and no more than $  [***18] 
1,000.00 for your refusal conviction. 

9. Any license suspension or revoca-
tion for a refusal conviction will be inde-
pendent of any license suspension or rev-
ocation imposed for any related offense. 

10. If you are convicted of refusing to 
submit to chemical tests of your breath, 
you will be referred by the Court to an 
Intoxication Driver Resource Center and 
you will be required to satisfy the re-
quirements of that center in the same 
manner as if you had been convicted of a 
violation of N.J.S.A. 39:4-50, or you will 
be subject to penalties for failure to do so. 

11. I repeat, you are required by law 
to submit to taking of samples of your 
breath for the purpose of making chemical 
tests to determine the content of alcohol in 
your blood. Now, will you submit the 
samples of your breath? 

 
  
The form provides space for an answer after that last 
paragraph. When the officer finished reading paragraph 
eleven, defendant shook his head and pointed to his eye. 
The officer recorded defendant's answer on the document 
as "shook head." 

 [*493]  Because defendant's response was consid-
ered ambiguous, the officer read aloud the following 
additional paragraphs in English: 
  

   [12.] I have previously informed you 
that the warnings  [***19] given to you 
concerning your right to remain silent and 
your right to consult with an attorney do 
not apply to the taking of breath samples 
and do not give you a right to refuse to 
give, or to delay giving samples of your 
breath for the purpose of making chemical 
tests to determine [**426]  the content of 
alcohol in your blood. Your prior re-
sponse, or lack of response, is unaccepta-
ble. If you do not unconditionally agree to 
provide breath samples now, then you will 
be issued a separate summons charging 
you with refusing to submit to the taking 
of samples of your breath for the purpose 
of making chemical tests to determine the 
content of alcohol in your blood. 

[13.] Once again, I ask you, will you 
submit to giving samples of your breath? 

 
  
Defendant responded, "No Entiendo"--Spanish for "I do 
not understand." The officer noted defendant's answer on 
the form as follows: "I speak Spanish 'No Entiendo.'" 
Officer Lugo later testified that he did not believe de-
fendant understood what was read to him and had no 
reason to believe defendant spoke English. 

In addition to reading the standard statement, both 
officers gestured to defendant to demonstrate how to use 
the Alcotest machine. On three or four occasions,  
[***20] the officers pointed to the machine and cupped 
their hands in an effort to show defendant what he need-
ed to do. Defendant did not follow the officers' panto-
mimed efforts. Defendant was issued summonses for 
driving while intoxicated (DWI), N.J.S.A. 39:4-50, re-
fusal to submit to a breath test, N.J.S.A. 39:4-50.4a, and 
careless driving, N.J.S.A. 39:4-97. 

At a trial in Plainfield Municipal Court on December 
18, 2007, the court heard testimony from Officers Lugo 
and Berlinski and viewed the videotape of events in the 
Alcotest room. Defendant also testified through a Span-
ish interpreter. It is undisputed that he does not speak 
English. Defendant claimed that he was not under the 
influence of alcohol on the night of his arrest; instead, he 
said that he took two Percocet tablets about fifteen to 
twenty minutes before driving to treat pain associated 
with an eye injury that he sustained five months before 
his arrest. Defendant testified that Percocet makes him 
feel sleepy and dizzy. He also stated that he did not un-
derstand what was read to him at the  [*494]  police 
station and that he had taken his driver license exam in 
Spanish. 

On January 29, 2008, the municipal court judge an-
nounced his findings.  [***21] Based solely on Officer 
Lugo's observations of defendant, the court found him 
guilty of DWI. The court also found him guilty of refus-
ing to submit to a breath test. The municipal court judge 
noted that Officer Lugo properly read the standard 
statement, that there was no precedent requiring that the 
statement be read in Spanish, and that defendant refused 
to take the test. 

Prior to sentencing, the court merged the careless 
driving offense into the DWI violation. The court then 
suspended defendant's license for the minimum period of 
seven months on the refusal violation, and for three 
months, to run concurrently, on the DWI conviction. The 
court also imposed various fines and monetary assess-
ments. The court stayed its sentence for twenty days to 
allow defendant to seek further review. 

Defendant sought a trial de novo in the Superior 
Court. He focused his challenge on the refusal violation 
and conceded at oral argument that there was credible 
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evidence as to the DWI offense. After conducting its 
review on June 6, 2008, the trial court convicted defend-
ant. The court found that although defendant did not un-
derstand the standard statement read to him, there was no 
basis to require that it be  [***22] read in Spanish. It 
was sufficient, the court concluded, to read the statement 
in English. The court imposed the same sentence and 
stayed it pending appeal. 

 [**427] Defendant filed an appeal limited only to 
the refusal conviction. State v. Marquez, 408 N.J.Super. 
273, 279, 974 A.2d 1092 (App.Div.2009). His DWI con-
viction, therefore, remains intact and will not be affected 
by the outcome of this case. Defendant once again ar-
gued that he could not be guilty of refusal because he 
does not understand English. Ibid. The Appellate Divi-
sion affirmed the conviction. Id. at 275, 974 A.2d 1092. 
The panel explained that "the law does not require a 
translation of the standard statement under N.J.S.A. 
39:4-50.2(e)" and that "defendant gave his implied  
[*495]  consent to submit to a breath test when he ob-
tained his New Jersey driver's license." Ibid. In addition, 
the Appellate Division found that due process was satis-
fied but recommended that the MVC prospectively con-
sider "having the standard statement translated into 
Spanish and perhaps other prevalent foreign languages." 
Id. at 286, 288, 974 A.2d 1092. 

We granted defendant's petition for certification. 200 
N.J. 476, 983 A.2d 201 (2009). 
 
II.  

Defendant argues that he was not "informed" of the 
consequences of refusing to  [***23] submit a breath 
sample, pursuant to N.J.S.A. 39:4-50.2(e), because the 
standard statement was read to him in English. He also 
submits that hearing the standard statement read aloud in 
a language he did not understand is the functional equiv-
alent of not hearing it at all. Defendant contends that the 
Appellate Division's ruling renders section 50.2(e) 
meaningless. In addition, he maintains that due process 
entitles him to a translation of the standard statement. 

The Union County Prosecutor argues that defendant 
has no right to refuse to take a breath test in light of the 
implied consent statute. As a result, he maintains that 
there is no constitutional dimension to section 50.2(e) 
and that defendant's due process rights were not violated 
when he was informed of the consequences of refusal in 
English. Because consent is implied, the State argues, it 
does not matter whether defendant spoke English and 
could understand the standard statement; the statute only 
requires that the statement be read. The State also main-
tains that the police showed defendant how to use the 
Alcotest machine, but defendant refused to comply. 

Prior to oral argument, the Attorney General entered 
this appeal and filed  [***24] a supplemental brief on 
behalf of the State. The Attorney General contends that 
to sustain a refusal conviction, there is no requirement 
that police obtain an interpreter to read the standard 
statement in languages other than English. The  [*496]  
Attorney General also maintains that there is no statutory 
requirement or constitutional right to have the implied 
consent warnings translated into other languages. In the 
event a defendant claims that he is not guilty of refusal 
because of a genuine inability to understand English, the 
Attorney General submits that a court may consider the 
defendant's language barrier as an affirmative defense, 
for which the defendant should bear the burden of per-
suasion. 

We granted amicus curiae status to the Association 
of Criminal Defense Lawyers of New Jersey (ACDL) 
and the American Civil Liberties Union of New Jersey 
(ACLU). The ACDL argues that, at a minimum, the 
standard statement should be read in any language that 
the MVC offers the driver license exam. In addition, the 
ACDL urges that officers should be required to make a 
good faith, reasonable effort to communicate the stand-
ard statement in a manner that motorists can understand. 

 [**428] The ACLU argues that the  [***25] Ap-
pellate Division's decision frustrates the intent of the 
Legislature to "inform" motorists of the consequences of 
refusal. The ACLU also asserts that the State's failure to 
translate the standard statement into Spanish was funda-
mentally unfair and violated due process. 

After oral argument, the Attorney General advised 
the Court of a new policy initiative to post written and 
audio versions of the standard statement in nine foreign 
languages on a website law enforcement officials can 
access. The MVC offers the written driver test in the 
same languages. 
 
III.  

The statutory scheme at the heart of this case has 
evolved over many decades. Throughout that time, the 
Legislature's primary purpose has been "to curb the 
senseless havoc and destruction caused by intoxicated 
drivers." State v. Tischio, 107 N.J. 504, 512, 527 A.2d 
388 (1987). To that end, the Legislature first criminal-
ized drunk driving in 1921, L. 1921, c. 208, § 14, 
N.J.S.A. 39:4-50, and in 1951 put in place a presumption 
that anyone operating a  [*497]  vehicle with a 
blood-alcohol level of .15% was intoxicated, N.J.S.A. 
39:4-50.1. 1 L. 1951, c. 23, § 30. 
 

1   The Legislature has since lowered the pre-
sumptive blood-alcohol level two times: to .10% 
in 1977,  [***26] L. 1977, c. 29, § 2, and to 
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.08% in 2003, L. 2003, c. 314, § 2. The presump-
tion now appears at N.J.S.A. 39:4-50(a). 

Enforcement was undermined, though, because 
drivers did not have to submit to blood-alcohol tests and 
faced no penalties if they refused to do so. State v. 
Wright, 107 N.J. 488, 498, 527 A.2d 379 (1987). Refusal 
rates nationally were as high as 92%. Ibid. (citation 
omitted). In New Jersey, the State Police reported that 
the refusal rate in 1964-65 was 26.5%. Ibid. (citation 
omitted). 

As a result, in 1966, the Legislature enacted both an 
implied consent law, N.J.S.A. 39:4-50.2, and a refusal 
statute, N.J.S.A. 39:4-50.4. L. 1966, c. 142, §§ 2, 4; see 
State v. Macuk, 57 N.J. 1, 11-13, 268 A.2d 1 (1970). The 
former deemed that all motorists operating a vehicle on a 
public road had consented to the taking of breath sam-
ples, which would be tested for blood-alcohol content, L. 
1966, c. 142, § 2; the latter authorized a six-month li-
cense revocation if a driver refused to participate in the 
breath test. Id. § 4. The simultaneous passage of those 
laws was designed to encourage people arrested for 
drunk driving to submit a breath sample and to enable 
law enforcement to obtain objective scientific evidence  
[***27] of intoxication. See Bean v. Strelecki, 101 
N.J.Super. 310, 313, 244 A.2d 316 (App.Div.1968); see 
also Macuk, supra, 57 N.J. at 13, 286 A.2d 1; State v. 
Conners, 125 N.J.Super. 500, 510, 311 A.2d 764 
(Cty.Ct.1973); N.J. Motor Vehicle Study Comm'n, Re-
port 136 (1975). 

The initial version of the statutes did not direct of-
ficers to inform motorists of the consequences of refusal. 
That requirement was added in 1977 as part of a series of 
amendments to the law. L. 1977, c. 29, § 3. The modifi-
cations stemmed from a 1975 report issued by the New 
Jersey Motor Vehicle Study Commission. See Wright, 
supra, 107 N.J. at 500-01, 527 A.2d 379. That study 
found no evidence that drivers had "been deterred from  
[*498]  excessive drinking before driving" and estimat-
ed that at least 25% of those arrested for drunk driving 
refused the test. N.J. Motor Vehicle Study Comm'n, su-
pra, at 136, 147. Indeed, it was advantageous for an of-
fender to refuse the test because the six-month penalty 
for refusal was "so much shorter than any penalty im-
posed [**429]  [for drunk driving] except for a first 
'impaired' offense." Id. at 150-51. A second offender, for 
example, faced "either a two or ten year revocation, de-
pending on his record" if charged with driving while 
under the influence.  [***28] Id. at 147. Yet "[b]y re-
fusing the test, he deprive[d] the state of objective evi-
dence of intoxication" and risked only a six-month sus-
pension. Id. at 147-48. In short, the refusal statute's pen-
alties were insufficient to deter drunk driving or cause 
motorists arrested for that offense to submit breath sam-
ples. 

In response, the Legislature adopted certain recom-
mendations made by the Study Commission. In 1977, the 
Legislature changed the penalty to ninety days' license 
revocation for a first offense and added a one-year revo-
cation for a second refusal. See L. 1977, c. 29, § 4. Be-
cause of the more stringent penalty, the Legislature add-
ed a requirement that police officers "inform the person 
arrested of the consequences of refus[al]" See L. 1977, c. 
29, § 3; see also S. 1423 (Sponsor's Statement), 197th 
Leg. (N.J. Feb. 24, 1977) (noting that S. 1423 imple-
ments recommendation of Motor Vehicle Study Com-
mission Report); N.J. Motor Vehicle Study Comm'n, 
supra, at 151. The Legislature also amended the implied 
consent law to require that the Director of the Division of 
Motor Vehicles (DMV) prepare a standard statement to 
be read to motorists. L. 1977, c. 29, § 3. (DMV is now 
known as the Motor  [***29] Vehicle Commission.) 

In 1981, the Legislature revised both statutes again. 
See L. 1981, c. 512, c. 537. Among other changes, it 
transferred jurisdiction for refusal cases from the Office 
of Administrative Law and the DMV to the municipal 
courts, see L. 1981, c. 512, § 2; Assem. 2293 (Sponsor's 
Statement), 199th Leg. (N.J. Dec. 8, 1980), and it raised 
the penalties for refusal to six months' license suspension  
[*499]  for a first offense and two years for subsequent 
offenses, see L. 1981, c. 537, § 2. 2 In addition, at the 
request of the Governor, the Legislature adopted the 
preponderance of the evidence standard of proof for re-
fusal cases. L. 1981, c. 512, § 2; Letter from Governor 
Brendan Byrne to the Assembly re: Assembly Bill No. 
2293(SR) (Jan. 4, 1982). 
 

2   The Legislature later increased the period of 
license suspension for refusal on two occasions. 
In 1994, it added a ten-year suspension for a third 
or subsequent offense. L. 1994, c. 184, § 2. In 
2004, it raised the penalty for a first offense to 
suspension for not less than seven months or 
more than one year. L. 2004, c. 8, § 2. The cur-
rent statute also contains corresponding fines 
ranging from $ 300 to $ 1000. N.J.S.A. 
39:4-50.4a(a). 

In  [***30] State v. Cummings, 184 N.J. 84, 95, 875 
A.2d 906 (2005), this Court held that because refusal 
cases are quasi-criminal in nature and subject to double 
jeopardy principles under State v. Widmaier, 157 N.J. 
475, 500, 724 A.2d 241 (1999), the proper burden of 
proof is beyond a reasonable doubt. 
 
IV.  

A. 

To evaluate defendant's claim, we look to the Legis-
lature's intent expressed through the implied consent and 
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refusal statutes. Legislative intent "is the paramount goal 
when interpreting a statute and, generally, the best indi-
cator of that intent is the statutory language." DiProspero 
v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 (2005). 

We therefore begin with the terms of the statutes. 
We read the words chosen by the Legislature "within 
their context" and give them "their generally accepted 
meaning." N.J.S.A. 1:1-1. To accomplish that, we read 
the statutes in their entirety and construe "each part or 
section . . . in [**430]  connection with every other part 
or section to provide a harmonious whole." Bedford v. 
Riello, 195 N.J. 210, 224, 948 A.2d 1272 (2008) (cita-
tions omitted). 

 [*500]  If the plain language of a statute is ambig-
uous or open to more than one plausible meaning, we 
may consider extrinsic evidence including legislative 
history and committee reports. Burnett v. County of Ber-
gen, 198 N.J. 408, 421, 968 A.2d 1151 (2009)  [***31] 
(citations omitted); DiProspero, supra, 183 N.J. at 
492-93, 874 A.2d 1039 (citations omitted). 

B. 

As required, we start with the language of the stat-
utes. The implied consent law today reads as follows: 
  

   (a) Any person who operates a motor 
vehicle on any public road, street or 
highway or quasi-public area in this State 
shall be deemed to have given his consent 
to the taking of samples of his breath for 
the purpose of making chemical tests to 
determine the content of alcohol in his 
blood; provided, however, that the taking 
of samples is made in accordance with the 
provisions of this act and at the request of 
a police officer who has reasonable 
grounds to believe that such person has 
been operating a motor vehicle in viola-
tion of the provisions of R.S.39:4-50 or 
section 1 of P.L. 1992, c. 189 
(C.39:4-50.14). 

(b) A record of the taking of any such 
sample, disclosing the date and time 
thereof, as well as the result of any chem-
ical test, shall be made and a copy thereof, 
upon his request, shall be furnished or 
made available to the person so tested. 

(c) In addition to the samples taken 
and tests made at the direction of a police 
officer hereunder, the person tested shall 
be permitted to have such samples taken  
[***32] and chemical tests of his breath, 

urine or blood made by a person or physi-
cian of his own selection. 

(d) The police officer shall inform the 
person tested of his rights under subsec-
tions (b) and (c) of this section. 

(e) No chemical test, as provided in 
this section, or specimen necessary there-
to, may be made or taken forcibly and 
against physical resistance thereto by the 
defendant. The police officer shall how-
ever, inform the person arrested of the 
consequences of refusing to submit to 
such test in accordance with section 2 
[(N.J.S.A.39:4-50.4a)] of this amendatory 
and supplementary act. A standard state-
ment, prepared by the chief administrator, 
shall be read by the police officer to the 
person under arrest. 

[N.J.S.A. 39:4-50.2 (emphasis add-
ed).] 

 
  

The refusal statute provides in part, 
  

   (a) . . . the municipal court shall revoke 
the right to operate a motor vehicle of any 
operator who, after being arrested for a 
violation of R.S.39:4-50 or section 1 of 
P.L. 1992, c. 189 (C.39:4-50.14), shall 
refuse to submit to a test provided for in 
section 2 of P.L. 1966, c. 142 
(C.39:4-50.2) when requested to do so, for 
not less than seven months or more than 
one year unless the refusal was in connec-
tion  [***33] with  [*501]  a second of-
fense under this section, in which case the 
revocation shall be for two years or unless 
the refusal was in connection with a third 
or subsequent offense under this section 
in which case the revocation shall be for 
ten years. . . . 

The municipal court shall determine 
by a preponderance of the evidence 3 
whether the arresting officer had probable 
[**431]  cause to believe that the person 
had been driving or was in actual physical 
control of a motor vehicle on the public 
highways or quasi-public areas of this 
State while the person was under the in-
fluence of intoxicating liquor or a narcot-
ic, hallucinogenic, or habit-producing 
drug or marijuana; whether the person 
was placed under arrest, if appropriate, 
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and whether he refused to submit to the 
test upon request of the officer, and if 
these elements of the violation are not es-
tablished, no conviction shall issue. 

[N.J.S.A. 39:4-50.4a (emphasis add-
ed).] 

 
  
 
 

3   As discussed previously, the standard of 
proof to sustain a conviction is beyond a reasona-
ble doubt. Cummings, supra, 184 N.J. at 95, 875 
A.2d 906. 

To identify all of the elements of a refusal offense, 
we must look at the plain language of both statutes be-
cause although they appear in different sections,  
[***34] they are plainly interrelated. Focusing on what 
police officers must say to motorists helps demonstrate 
that point. In essence, the refusal statute requires officers 
to request motor vehicle operators to submit to a breath 
test; the implied consent statute tells officers how to 
make that request. In the language of the statutes, to be 
convicted for refusal, judges must find that the driver 
"refused to submit to the test upon request of the officer." 
N.J.S.A. 39:4-50.4a(a) (emphasis added). That test, as 
explicitly noted in the refusal statute, is the one "provid-
ed for in section 2 of P.L. 1966, c. 142 
(C.39:4-50.2)"--the implied consent law. The implied 
consent statute, in turn, directs officers to read a standard 
statement to the person under arrest for the specific pur-
pose of informing "the person arrested of the conse-
quences of refusing to submit to such test in accordance 
with section 2 [(N.J.S.A. 39:4-50.4a)]." 4  
 

4   The dissent suggests that the statute would 
mean something different if its drafters had writ-
ten "the person arrested shall be informed by the 
police officer" instead of "the police officer shall 
inform the person arrested." We see no difference 
in the meaning of the  [***35] two phrases. In 
the context of the implied consent statute, no leg-
islative history or canon of statutory construction 
supports the novel view of passive voice that the 
dissent has put forward. 

 [*502]  Thus, the statutes not only cross-reference 
one another internally, but they also rely on each other 
substantively. They must therefore be read together. 
Otherwise, police looking at section 50.4a in isolation 
could seemingly choose any words they might prefer to 
"request" that a driver submit to a breath test. Yet the 
Legislature in section 50.2(e) pointedly tells officers (a) 
that they "shall . . . read" a statement prepared by the 
MVC chief administrator to motorists, and (b) why they 

must do so. To find that the two statutes are independent 
of one another in this context would in effect read sec-
tion 50.2(e) out of existence. That approach would vio-
late accepted norms of statutory construction because 
"courts are to avoid constructions that make statutory 
provisions . . . meaningless." Paper Mill Playhouse v. 
Millburn Twp., 95 N.J. 503, 521, 472 A.2d 517 (1984); 
see also G.S. v. Dep't of Human Servs., 157 N.J. 161, 
172, 723 A.2d 612 (1999); Peper v. Princeton Univ. Bd. 
of Trs., 77 N.J. 55, 68, 389 A.2d 465 (1978). 

To the extent Wright  [***36] suggests a different 
approach, it does so in a very different context that does 
not apply here. Wright addressed "whether a defendant 
may be convicted under N.J.S.A. 39:4-50.4a for refusing 
to submit to a breathalyzer test without proof that he ac-
tually was operating a motor vehicle at the time of his 
arrest." Wright, supra, 107 N.J. at 490, 527 A.2d 379. In 
analyzing that question, the Court looked to differences 
in language in the above two statutes about operating a 
vehicle and noted the following distinction: section 50.2 
deems that "[a]ny person who operates a motor vehicle" 
has [**432]  given consent, whereas section 50.4a ap-
plies to situations when an "arresting officer had proba-
ble cause to believe that the person had been driving." 
See id. at 502, 527 A.2d 379. The former statute, the 
Court explained, addresses actual drivers; the latter co-
vers people "who may or may not have been driving but . 
. . [are] reasonably suspected of having been driving." id. 
at 494-95, 502-03, 527 A.2d 379 (internal quotation 
marks and citations omitted) (quoting with approval dis-
senting opinion in Appellate Division). In that context, 
the Court concluded that "each statute is self-contained." 
id. at 494,  [*503]  527 A.2d 379 

. By contrast, to identify how police are  [***37] to 
ask motorists to submit to a breath test, the two statutes 
must be read in tandem. 

A careful reading of the two statutes reveals four 
essential elements to sustain a refusal conviction: (1) the 
arresting officer had probable cause to believe that de-
fendant had been driving or was in actual physical con-
trol of a motor vehicle while under the influence of al-
cohol or drugs; (2) defendant was arrested for driving 
while intoxicated; (3) the officer requested defendant to 
submit to a chemical breath test and informed defendant 
of the consequences of refusing to do so; and (4) de-
fendant thereafter refused to submit to the test. N.J.S.A. 
39:4-50.2(e), 39:4-50.4a(a); Wright, supra, 107 N.J. at 
490, 527 A.2d 379. 

Wright listed all but the third element. 5 It did not 
consider the specific statutory requirement in section 
50.4a that an officer request a motorist submit to a 
chemical test, an issue that was not in dispute in the case. 
Although the issue is squarely presented today, the dis-
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sent repeatedly chooses to strip that plain language in the 
refusal statute of meaning. Wright focused instead on 
whether a motorist could be convicted of refusal without 
proof of having actually operated a vehicle. It therefore  
[***38] mentioned only in passing that the officer "ad-
vised [defendant] of his rights, and asked him to submit 
to a breathalyzer test," Wright, supra, 107 N.J. at 491, 
527 A.2d 379, and did not address the issue in reciting 
the elements of refusal. 
 

5   Wright stated that "[t]o secure a conviction 
under N.J.S.A. 39:4-50.4a, the State must prove 
only that (1) the arresting officer had probable 
cause to believe that defendant had been operat-
ing a vehicle while under the influence of alco-
hol; (2) defendant was arrested for driving while 
intoxicated; and (3) defendant refused to submit 
to a breathalyzer test." Wright, supra, 107 N.J. at 
490, 527 A.2d 379. 

Cases decided after Wright have spoken more about 
the requirement that officers inform motorists of the 
consequences of refusal. In Widmaier, for example, the 
Court grappled with a  [*504]  defendant's conditional 
response to the standard statement. 6 Widmaier, supra, 
157 N.J. at 480, 483-86, 724 A.2d 241. The defendant 
agreed to take the test but wanted his attorney present. id. 
at 484-85, 724 A.2d 241. 
 

6   The Court also found that appeals from an 
acquittal of a refusal charge in municipal court 
are barred by double jeopardy principles. id. at 
501, 724 A.2d 241. 

In its review of the statutory landscape, the Court 
explained that 
  

   [t]he  [***39] Legislature has required 
that a standard statement be read to any 
defendant subjected to the test. N.J.S.A. 
39:4-50.2(e). By doing so, the Legislature 
has provided a procedural safeguard to 
help ensure that defendants understand 
the mandatory nature of the breathalyzer 
test, their limited rights to counsel for 
purposes of the test, and the need for un-
equivocal, affirmative consent. 

[id. at 489, 724 A.2d 241 (emphasis 
added).] 

 
  
 [**433] The Court went on to find that defendant had 
failed to consent and that "anything substantially short of 
an unconditional, unequivocal assent to an officer's re-
quest that the arrested motorist take the breathalyzer test 
constitutes a refusal to do so." id. at 497, 724 A.2d 241 

(quoting State v. Bernhardt, 245 N.J.Super. 210, 219, 
584 A.2d 854 (App.Div.1991)). The Court then urged the 
MVC "to consider revising the standard statement to 
further ensure that suspects understand that an ambigu-
ous or conditional answer to a request to submit to a 
breathalyzer test will be deemed a refusal." id. at 498-99, 
724 A.2d 241. 

Wright and Widmaier left unaddressed whether the 
reading of the standard statement is a necessary element 
of a refusal conviction. The Appellate Division, in State 
v. Duffy, 348 N.J.Super. 609, 612-13, 792 A.2d 555 
(App.Div.2002),  [***40] concluded that the statement 
must be read to obtain a conviction. In Duffy, an opinion 
authored by then-Judge Wallace, a defendant offered 
equivocal responses to the standard statement. He said 
that he would take the test but was sick, that he thought 
he could take it, and that he would take the test under 
duress. id. at 610-11, 792 A.2d 555. The officer inter-
preted defendant's responses as a  [*505]  refusal and 
did not read the required additional statement. id. at 612, 
792 A.2d 555. For that reason, the Appellate Division 
reversed the refusal conviction. It found that "the failure 
to inform defendant that his response was considered a 
refusal, and that unless he replied yes he would be cited 
for a refusal, [was] a fatal defect in the State's case." id. 
at 612-13, 792 A.2d 555. 

The Court returned to the refusal statute in Cum-
mings, when it found that proof beyond a reasonable 
doubt is the proper standard for refusal cases. Cummings, 
supra, 184 N.J. at 89, 875 A.2d 906. That ruling, the 
Court explained, "should have no discernable adverse 
effect" on prosecutions that required the following: "Po-
lice officers still must provide defendants the standard-
ized statement of the consequences for the failure to 
submit to a breathalyzer test required under  [***41] 
N.J.S.A. 39:4-50.2(e)" and meet the other three require-
ments recited above. id. at 96, 875 A.2d 906. "Save for 
the burden of proof, nothing has changed." Ibid.; see also 
State v. Kim, 412 N.J.Super. 260, 267, 989 A.2d 864 
(App.Div.2010). 

We also note that the Attorney General's written 
guidelines for the prosecution of refusal violations list 
similar elements to the four-part standard outlined above: 
"(1) a person; (2)[w]as operating a motor vehicle on a 
public highway, or vessel; (3)[t]he person was arrested, 
on probable cause, for a DWI violation; [and] (4)[t]he 
person refused to submit to chemical breath testing, after 
the law enforcement official read the Standard New Jer-
sey Motor Vehicle Commission . . . Statement for that 
offense to that person." Office of the Att'y Gen., Attorney 
General's Guideline: Prosecution of DWI & Refusal Vi-
olations 4-5 (Jan. 24, 2005) (emphasis added), available 
at 
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http://www.state.nj.us/oag/dcj/agguide/d-10jd-dwi-2005.
pdf. 7  
 

7   To undermine the guideline, the dissent ref-
erences a letter from the director of the Division 
of Criminal Justice that pre-dates the guideline 
and discusses a different issue. Post at 518-19 n. 
3, 998 A.2d at 441 n. 3. In any event, the letter, 
which forbids translation  [***42] of the stand-
ard statement, has plainly been superseded by the 
Attorney General's own, completed efforts to 
translate the statement into nine common lan-
guages. See infra at 512, 998 A.2d at 437. 

 [*506]  Accordingly, consistent with the plain 
language of the statutes and the case law, we find that 
refusal convictions require proof that an officer requested 
a [**434]  motorist to submit to a chemical breath test 
and informed the person of the consequences of refusing 
to do so. 8 The fact that motorists are deemed to have 
implied their consent, pursuant to section 50.2(a), does 
not alter that conclusion. Sections 50.2(e) and 50.4a 
nonetheless impose an obligation on officers to inform 
drivers of the consequences of refusal. 
 

8   The dissent does not agree that reading the 
standard statement is an element of a refusal of-
fense. Instead, it looks to other states and imports 
a reasonable efforts test to gauge whether police 
officers have informed defendants of the conse-
quences of refusal. Post at 523-24, 998 A.2d at 
444-45. Our responsibility in identifying the ele-
ments of a statute, though, is to interpret the pre-
cise language the New Jersey Legislature used in 
crafting this State's laws, in light of the legislative  
[***43] history. The Legislature did not direct 
that officers take objectively reasonable steps to 
inform defendants; rather, it specifically mandat-
ed that officers read a particular statement, 
N.J.S.A. 39:4-50.2(e), and it made conviction de-
pendent on whether a defendant refused to submit 
to a test "upon request of the officer," N.J.S.A. 
39:4-50.4a(a). It is not for the courts to rewrite 
those statutes and substitute a different approach. 

 
C.  

We turn our attention now to the third element of a 
refusal violation--the obligation that police "request" 
motorists to submit to a test and "inform" them of the 
consequences of refusal. 

For ease of reference, we repeat the relevant lan-
guage of the implied consent statute: "The police officer 
shall . . . inform the person arrested of the consequences 
of refusing to submit to such test in accordance with 
[N.J.S.A. 39:4-50.4a]. A standard statement, prepared by 

the chief administrator, shall be read by the police officer 
to the person under arrest." N.J.S.A. 39:4-50.2(e). 

To determine what that means in the context of a 
driver who does not speak or understand English, we 
again begin with the  [*507]  plain language of the stat-
ute. "To inform" means "to communicate  [***44] 
knowledge to" and "make acquainted." Webster's Third 
New International Dictionary 1160 (3d ed. 1993). "In-
form implies the imparting of knowledge, especially of 
facts or events necessary to the understanding of a perti-
nent matter." Ibid. 

By its own terms, therefore, the statute's obligation 
to "inform" calls for more than a rote recitation of Eng-
lish words to a non-English speaker. Knowledge cannot 
be imparted in that way. Such a practice would permit 
Kafkaesque encounters in which police read aloud a 
blizzard of words that everyone realizes is incapable of 
being understood because of a language barrier. That 
approach would also justify reading aloud the standard 
statement to a hearing-impaired driver who cannot read 
lips. We do not believe that the Legislature intended 
those absurd results. Rather, its directive that officers 
"inform," in the context of the implied consent and re-
fusal statutes, means that they must convey information 
in a language the person speaks or understands. 

To the extent there is any ambiguity in the statute, 
the legislative history and interpretive case law provide 
additional guidance. The relevant language in section 
50.2(e) was added to the statute in 1977.  [***45] L. 
1977, c. 29, § 3. As recounted earlier, the Legislature 
implemented a number of recommendations made by the 
Motor Vehicle Study Commission in its September 1975 
Report. S. 1423 (Sponsor's Statement), 197th Leg. (N.J. 
Apr. 26, 1976). Specifically, the Commission recom-
mended more stringent penalties for a second refusal. 
N.J. Motor Vehicle Comm'n, supra, at 153. For that very 
[**435]  reason, the Commission also recommended 
that "police should be required to warn the driver of the 
possible consequence of refusing to submit to a chemical 
test." Id. at 151. In other words, notwithstanding that 
drivers are deemed to consent to a breath test by law, the 
Commission wanted to offset potential, harsher conse-
quences by conveying knowledge of them to drivers at 
the scene. 

This Court's decision in Widmaier is once again in-
structive. In that case, the Court not only described the 
standard statement as  [*508]  "a procedural safeguard 
to help ensure that defendants understand the mandatory 
nature of the breathalyzer test," but also encouraged the 
MVC to revise the statement "to further ensure that sus-
pects understand that an ambiguous or conditional an-
swer to a request to submit to a breathalyzer test will be 
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deemed  [***46] a refusal." Widmaier, supra, 157 N.J. 
at 489, 498-99, 724 A.2d 241. 

Although Widmaier's pronouncement arose in a dif-
ferent context, its import is clear: motorists must be re-
minded that a breath test is mandatory, and the Legisla-
ture's chosen safeguard was meant to help ensure that 
defendants understood that fact--even though they had 
already impliedly consented to the test. To read the 
statement in a language a driver does not speak is incon-
sistent with that end. 

This Court in State v. Badessa, 185 N.J. 303, 314, 
885 A.2d 430 (2005), identified a related goal of the 
statute: the "principal purpose" of having an officer ad-
vise a driver of the penalties for refusal "is to impel the 
driver to take the test so that the State will have the evi-
dence necessary to prosecute a DWI charge." That aim, 
likewise, is not met by reading words in a language the 
driver does not understand. 

In essence, reading the standard statement to motor-
ists in a language they do not speak is akin to not reading 
the statement at all. The latter scenario renders a convic-
tion defective. See Duffy, supra, 348 N.J.Super. at 
612-13, 792 A.2d 555. It makes no sense that English 
speakers will be acquitted if incomplete warnings are 
read to them in English, see  [***47] ibid., yet for-
eign-language speakers can be punished on the basis of 
empty warnings that fail to inform them. Such an ap-
proach is not faithful to the text of section 50.2(e). 

The parties have called attention to a Law Division 
decision in 1976, State v. Nunez, 139 N.J.Super. 28, 351 
A.2d 813 (Law Div.1976), which is not persuasive. In 
Nunez, a defendant unsuccessfully moved to suppress the 
results of a breath test because he did not understand his 
right, under N.J.S.A. 39:4-50.2(c), to have an independ-
ent test performed. 

 [*509]  Subsection (e), at issue here, did not exist 
when Nunez was decided. The legislative objectives that 
animate subsection (e) thus played no role in the deci-
sion. Nunez is therefore distinguishable. That said, sec-
tion 50.2(d) required that officers "shall inform" motor-
ists of the right to an independent test. The State trooper 
read a statement in English to that effect but reported that 
the defendant did not speak or understand English; the 
defendant, a native Spanish speaker, contended he did 
not understand. id. at 31-32, 351 A.2d 813. 

In two sentences, the trial court explained that 
"[i]nform" means "to give information to impart 
knowledge" and declared that the trooper "did give the 
information  [***48] to Nunez." id. at 33-34, 351 A.2d 
813. However, the trial court did not explain how reading 
a statement in a language the listener did not speak could 
impart knowledge in any meaningful way. Nunez was not 

appealed and has not been adopted by this Court. Its 
evaluation of subsections (c) and (d) is not convincing 
authority in this matter. 9  
 

9   The dicta in Division of Motor Vehicles v. Iu-
liano, 4 N.J.A.R. 439 (Adm.Div. of Motor Vehi-
cles 1980), similarly lacks force. In that case, the 
Administrative Law Judge's belief that the stand-
ard statement need only be read in English was 
premised on Nunez. id. at 443-44. Also, earlier in 
the opinion, the ALJ found that despite a "minor 
language barrier," Iuliano was "able to compre-
hend English to a degree which would enable him 
to understand the" standard statement. id. at 
442-43. 

 [**436] Relying on the plain language of section 
50.2(e), the Legislaure's reasons for adding that section, 
and prior case law on point, we find that to "inform," 
within the meaning of the implied consent and refusal 
statutes, is to convey information in a language the per-
son speaks or understands. 

D. 

What, then, is the practical impact of the require-
ment that police officers "inform" motorists of  [***49] 
the consequences of refusal? 

 [*510]  Obviously, reading the standard statement 
in English to motorists who speak English will suffice. If 
people cannot hear or do not speak or understand Eng-
lish, however, some other effort must be made to "in-
form" them "of the consequences of refusing to submit." 
N.J.S.A. 39:4-50.2(e). Providing a written document to 
hearing-impaired individuals in a language they under-
stand will ordinarily suffice. Addressing non-English 
speakers, though, is more complicated. 

Many different languages are spoken in our State. 
According to statistics for the court year 2007-08, 87,766 
court events required translation services in 81 lan-
guages. N.J. Judiciary, Admin. Office of the Courts, 
Language Servs. Section, Number of Interpreted Events 
Detailed by County and 15 Most Interpreted Languages 
Fiscal Year 2008 (July 2007-June 2008) ["Interpreted 
Events FY 2008"], available at 
http://www.judiciary.state.nj.us/interpreters/fy2007_200
8.pdf. However, the vast majority of cases involved a 
limited number of languages. Spanish translations, for 
example, accounted for 74,762, or about 85%, of the 
translated sessions. 10 Ibid. 
 

10   The next most frequently translated lan-
guages in our courts  [***50] were Portuguese 
(2,127 events), Polish (1,404), Korean (1,255), 
Haitian Creole (1,157), American Sign Language 
(1,118), Chinese/Mandarin (942), Russian (804), 

314

307



Page 11 
202 N.J. 485, *; 998 A.2d 421, **; 

2010 N.J. LEXIS 587, *** 

Arabic (706), and Vietnamese (425). See Inter-
preted Events FY 2008, supra. Most of the 81 
languages required translation only infrequently: 
61 languages were translated in fewer than 100 
sessions each. Of those, 34 languages were trans-
lated in ten or fewer sessions each. Ibid. Thus, it 
appears that in more than 90% of cases, language 
barriers can be broken down with translation of a 
select, relatively small group of languages. 

The MVC acknowledges the challenge of serving 
the diverse language needs of New Jersey motorists. It 
includes the implied consent law in a driver's manual that 
is available in Spanish. State of N.J. Motor Vehicle 
Comm'n, New Jersey Driver Manual 117 (Dec. 2007), 
available at 
http://www.state.nj.us/mvc/pdf/Licenses/Driver%20Man
ual/Chapter_7.pdf; State of N.J. Motor Vehicle Comm'n, 
El Manual del Conductor De New Jersey 117 (Dec. 
2007), available at 
http://www.state.nj.us/mvc/pd/Manuals/drivermanual_es
p.pdf.  [*511]  It offers the driver license written exam 
in English, Arabic, Chinese, French, Spanish, Korean, 
Polish,  [***51] Portuguese, Russian, and Japanese; oral 
tests are conducted in English and Spanish. State of N.J. 
Motor Vehicle Comm'n, Knowledge Test, 
http://www.state.nj.us/mvc/Licenses/KnowledgeTest.htm 
(last visited June 30, 2010). (Those nine foreign lan-
guages comprised 93% of translated court events in the 
court year 2007-08. See Interpreted Events FY 2008, 
supra.) In addition, if the tests are [**437]  not offered 
in the applicants' native language, the MVC allows them 
to use an interpreter. See Knowledge Test, supra. 

Another complicating factor is the need to collect 
breath samples quickly. The body begins to eliminate 
alcohol "as soon as a person begins to drink." Chun, su-
pra, 194 N.J. at 76, 943 A.2d 114. "[B]ecause breath 
sample evidence 'is evanescent and may disappear in a 
few hours,' police must administer the breathalyzer test 
within a reasonable time after the arrest in order to obtain 
an accurate reading." Widmaier, supra, 157 N.J. at 487, 
724 A.2d 241 (quoting State v. Dyal, 97 N.J. 229, 239, 
478 A.2d 390 (1984), and citing State v. Leavitt, 107 N.J. 
534, 541, 527 A.2d 403 (1987)). 

The executive branch, and not the courts, is 
best-equipped to respond to those concerns and still sat-
isfy the statutory command to "inform . . . motorists of 
the consequences  [***52] of refus[al]." N.J.S.A. 
39:4-50.2(e). We defer to the executive branch agency, 
specifically, to the chief administrator of the MVC, to 
fashion a proper remedy with the assistance of the At-
torney General. The Legislature authorized the MVC to 
develop the standard statement, see N.J.S.A. 
39:4-50.2(e), and we have consistently deferred to the 
MVC regarding it. See State v. Spell, 196 N.J. 537, 

539-40, 959 A.2d 1209 (2008) (referring procedure out-
lined by Appellate Division for consideration by MVC); 
Widmaier, supra, 157 N.J. at 498-99, 724 A.2d 241 
(recommending that DMV supplement standard state-
ment to address conditional response by motorist); 
Leavitt, supra, 107 N.J. at 541-42, 527 A.2d 403 (rec-
ommending that DMV revise standard statement "to ad-
vise the suspect that his right to consult with an attorney 
before giving any oral or  [*512]  written statement 
does not give him the right to refuse to give (or to delay 
giving) the breath sample when requested"). 

Faced with a similar problem, which had constitu-
tional overtones, we encouraged the Attorney General to 
develop "appropriate bilingual Miranda warnings" to 
communicate those rights to non-English speaking de-
fendants. State v. Mejia, 141 N.J. 475, 503, 662 A.2d 308 
(1995). In doing so, we recognized  [***53] "that 
law-enforcement officials cannot print Miranda warnings 
for all linguistic minorities. But that should not prevent 
the State from preparing cards for the larger segments of 
the non-English speaking population." Ibid. We recog-
nize the same practical constraints today, in light of the 
statistics recounted earlier, and make a similar recom-
mendation. In order to meet the requirements of the stat-
ute, we encourage the MVC and the Attorney General to 
develop methods to translate and communicate the 
standard statement to motorists who do not speak Eng-
lish. 

We understand that the Attorney General has al-
ready taken substantial steps in that regard. After oral 
argument in this case, the Attorney General advised the 
Court that (1) it has arranged for certified translated ver-
sions of the standard statement to be prepared--in both 
written and audio form--in the nine foreign languages in 
which the MVC offers the written driver's test, namely, 
Arabic, Chinese (Mandarin), French, Japanese, Korean, 
Polish, Portuguese, Russian, and Spanish; (2) it has 
posted translated written and audio files on its website, 
http://www. njpdresources.org; and (3) it was sending an 
advisory to all police departments  [***54] to notify 
them of those developments. 

The Attorney General's initiative, if properly uti-
lized, will enable law enforcement to inform nearly all 
drivers in New Jersey of the consequences of refusal. 
Motorists who took the driver exam in one [**438]  of 
the nine foreign languages would be covered. We defer 
to the MVC to determine what to do about the small 
percentage of additional motorists who would not be 
covered.  [*513]  We recognize that complications may 
arise even with the use of translated written documents 
and audio files. For example, drivers may ask police of-
ficers follow-up questions that will go unanswered. For 
those encounters, officers should communicate the addi-
tional statement that is given any time a motorist pro-
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vides an ambiguous or conditional response. See Wid-
maier, supra, 157 N.J. at 498, 724 A.2d 241; Standard 
Statement, PP 12-13, ante at 7. 

However, given the need to collect samples quickly 
and the large number of potential languages involved, it 
is not practical to expect that interpreters will be availa-
ble on short notice in all cases. Precious time would be 
wasted in locating and transporting police officers or 
interpreters able to "read" the standard statement in a 
particular language, see N.J.S.A. 39:4-50.2(e),  [***55] 
and we do not construe the statute so narrowly as to re-
quire that approach. As noted in Wright, "[w]e have con-
sistently given a broad interpretation to the drunk driving 
laws when a narrow interpretation would frustrate th[e] 
legislative policy" of curbing drunk driving. Wright, su-
pra, 107 N.J. at 497, 527 A.2d 379 (citing Tischio, supra, 
107 N.J. 504, 527 A.2d 388 and State v. Mulcahy, 107 
N.J. 467, 527 A.2d 368 (1987)). 
 
V.  

We add the following. It is no defense to a refusal 
charge for drivers to claim that they were too drunk to 
understand the standard statement. See State v. Quaid, 
172 N.J.Super. 533, 537, 412 A.2d 1087 (Law 
Div.1980). In other words, it is not necessary for the 
State to prove that a driver actually understood the 
warnings on a subjective level. Cf. Widmaier, supra, 157 
N.J. at 498, 724 A.2d 241 ("[D]efendant's subjective 
intent is irrelevant in determining whether the defend-
ant's responses to the officer constitute a refusal to take 
the test."). If properly informed in a language they speak 
or understand while sober, drivers can be convicted un-
der the implied consent and refusal statutes. Voluntary, 
excessive drinking cannot and does not void the statutes.  
[*514]  Indeed, that type of voluntary behavior is fun-
damentally distinct from a person's utter  [***56] lack 
of ability to understand a foreign language. 

To that end, warnings given in English will pre-
sumably be competent. Police, though, may choose to 
ask if a suspect speaks English. 

Whether there is sufficient evidence to sustain a 
conviction will depend on the facts of a particular case. 
Once again, the State is required to prove the four ele-
ments of refusal beyond a reasonable doubt. Thus, if a 
person established that she spoke only Italian, and was 
not informed of the consequences of refusal in that lan-
guage, she could not be convicted under the refusal stat-
ute. Nonetheless, she could be convicted of the inde-
pendent offense of DWI based on the observations of the 
officer and any other relevant evidence--as occurred in 
this case. 

Defendants who claim that they do not speak or un-
derstand English must bear the burden of production and 

persuasion on that issue. See Leavitt, supra, 107 N.J. at 
542, 527 A.2d 403 (explaining that defendant should 
bear burden of persuasion to establish claim of confusion 
without resolving whether claim may be asserted); State 
v. Sherwin, 236 N.J.Super. 510, 518, 566 A.2d 536 
(App.Div.1989) (noting defendant failed to offer affirm-
ative evidence of [**439]  confusion, "much less carr[y] 
his  [***57] burden of persuasion on the issue"). That 
information is peculiarly within the possession of the 
defendant, not the State. Cf. Kim, supra, 412 N.J.Super. 
at 269, 989 A.2d 864. In addition, this approach will help 
separate feigned claims from real ones. 
 
VI.  

In this case, it is undisputed that defendant does not 
speak English. As a result, Officer Lugo's reading of the 
standard statement to him in English failed to "inform" 
defendant of the consequences of refusal, as required. 
We therefore reverse defendant's refusal conviction. 

 [*515]  In light of that outcome, we do not reach 
defendant's constitutional due process claim. See Hen-
nessey v. Coastal Eagle Point Oil Co., 129 N.J. 81, 109, 
609 A.2d 11 (1992) (Pollock, J., concurring) 
("[C]onstitutional questions should not be reached and 
resolved unless absolutely imperative in the disposition 
of the litigation." (quoting State v. Saunders, 75 N.J. 200, 
229, 381 A.2d 333 (1977) (Clifford, J., dissenting))); see 
also Burnett, supra, 198 N.J. at 420, 968 A.2d 1151 
(same); Bell v. Stafford Twp., 110 N.J. 384, 389, 541 
A.2d 692 (1988) (same). 
 
VII.  

For the reasons set forth above, we reverse defend-
ant's refusal conviction and vacate that portion of his 
sentence. The stay of defendant's DWI sentence is lifted 
and will commence  [***58] at once. 

JUSTICES LONG, ALBIN, and WALLACE join in 
CHIEF JUSTICE RABNER's opinion. JUSTICE 
LAVECCHIA, joined by JUSTICES RIVERA-SOTO 
and HOENS, filed a separate opinion concurring in part 
and dissenting in part. 
 
CONCUR BY: LAVECCHIA (In Part) 
 
DISSENT BY: LAVECCHIA (In Part) 
 
DISSENT 

Justice LAVECCHIA dissenting in part and concur-
ring in judgment. 

Respectfully, I must dissent in part from the Court's 
holding in this matter. My disagreement goes to the core 
conclusion reached by my colleagues in the majority. I 
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simply do not agree that the procedural safeguards im-
posed by the implied consent law, N.J.S.A. 39:4-50.2, are 
an additional substantive element of the offense of re-
fusing to submit to a chemical breath test that the prose-
cutor must prove beyond a reasonable doubt in order to 
sustain a refusal conviction under N.J.S.A. 39:4-50.4a. 
The majority mistakenly transforms the procedural safe-
guards of the implied consent law into a substantive right 
under the refusal statute, and makes the fact that motor-
ists on New Jersey's roadways have given their implied 
consent to chemical breath tests entirely meaningless. In 
my view the two statutes can be harmonized and effect 
given to both, which is the goal we should strive to  
[***59] achieve. The Legislature intended that the pro-
cedural requirements of the implied consent law would 
be followed by police officers. In determining whether 
that procedural requirement has been satisfied, I would 
focus on whether the police  [*516]  officers made rea-
sonable efforts under the attendant circumstances to in-
form the defendant of the consequences of refusing to 
submit to a chemical breath test, in accord with the stat-
utory language of the implied consent law. The novel 
interpretation announced today by the majority eviscer-
ates the implied consent statute, a result that is at odds 
with the salutary policies intended by having an implied 
consent condition imposed on all licensed drivers. 
 
I.  

The Legislature's primary motivation in enacting 
drunk driving laws in New Jersey was "to remove intox-
icated drivers from our roadways and thereby 'to curb the 
senseless havoc and destruction' caused by them." State 
v. Chun, 194 N.J. 54, 71, 943 A.2d 114 (2008) (quoting 
State v. Tischio, 107 N.J. 504, 512, 527 A.2d 388 
(1987)). That senseless havoc and destruction saw more 
than 11,000 people lose their lives [**440]  across the 
United States in 2008 as a result of intoxicated drivers. 1 
See Nat'l Highway Traffic Safety Admin., Traffic  
[***60] Safety Facts 2008 Data: Alcohol-Impaired 
Driving 1 (2008), available at 
http://www-nrd.nhtsa.dot.gov/Pubs/ 811155.PDF. This 
Court consistently has interpreted New Jersey drunk 
driving laws "both broadly and pragmatically to ensure 
that the Legislature's intent is effectuated." Chun, supra, 
194 N.J. at 71, 943 A.2d 114 (citations omitted). 
 

1   The term "intoxicated drivers" refers to those 
drivers with a blood alcohol content (BAC) above 
the legal limit of 0.08, a BAC that has been 
adopted by every state, the District of Columbia, 
and Puerto Rico as per se evidence of intoxica-
tion. See Nat'l Highway Traffic Safety Admin., 
Traffic Safety Facts 2008 Data: Alco-
hol-Impaired Driving 1 (2008), available at 
http://www-nrd.nhtsa.dot. gov/Pubs/811155.PDF. 

The issue raised in this case requires a focus on the 
relationship between the two statutes commonly referred 
to as the refusal statute, N.J.S.A. 39:4-50.4a, and the im-
plied consent law, N.J.S.A. 39:4-50.2.  [***61] Because 
the analysis in this case requires the interpretation of 
legislation, we must be mindful not only of the manner in  
[*517]  which this Court traditionally has construed 
drunk driving laws, but also of established principles of 
statutory construction, namely that 
  

   [w]hen construing a statute, our pri-
mary goal is to discern the meaning and 
intent of the Legislature. See State v. 
Smith, 197 N.J. 325, 332, 963 A.2d 281 
(2009) (citation omitted). In most in-
stances, the best indicator of that intent is 
the plain language chosen by the Legisla-
ture. See DiProspero v. Penn, 183 N.J. 
477, 492, 874 A.2d 1039 (2005) (citation 
omitted). 

[State v. Gandhi, 201 N.J. 161, 
176-77, 989 A.2d 256 (2010).] 

 
  
In a case such as this one, where the Court is tasked with 
delineating the precise interplay between two statutes, 
"we attempt to construe statutes on the same subject as 
part of a harmonious whole." Klumb v. Bd. of Educ., 199 
N.J. 14, 32, 970 A.2d 354 (2009). Indeed, "when cognate 
laws are passed, a presumption of at least equal force is 
present that they were intended to become part of a con-
sistent whole unless they or parts of them are expressly 
or impliedly incompatible." Jacobs v. N.J. State Highway 
Auth., 54 N.J. 393, 401, 255 A.2d 266 (1969). Thus, so 
long as it is possible,  [***62] we do not interpret one 
statute in a manner that strips another statute of its 
meaning. See Paper Mill Playhouse v. Millburn Twp., 95 
N.J. 503, 521, 472 A.2d 517 (1984) ("[C]onstruction that 
will render any part of a statute inoperative, superfluous 
or meaningless, is to be avoided." (quotation marks and 
citations omitted)). 

The text of the refusal statute sets forth the elements 
required for a refusal conviction. It provides, in pertinent 
part, that 
  

   [t]he municipal court shall determine . . 
. whether the arresting officer had proba-
ble cause to believe that the person had 
been driving or was in actual physical 
control of a motor vehicle on the public 
highways or quasi-public areas of this 
State while the person was under the in-
fluence of intoxicating liquor . . .; whether 
the person was placed under arrest, if ap-
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propriate, and whether he refused to sub-
mit to the test upon request of the officer; 
and if these elements of the violation are 
not established, no conviction shall issue. 

[N.J.S.A. 39:4-50.4a(a) (emphasis 
added).] 

 
  
Our prior case law construed that statutory language as 
requiring that, 

   [t]o secure a conviction under N.J.S.A. 
39:4-50.4a, the State must prove only that 
(1) the arresting officer  [***63] had 
probable [**441]  cause to believe that 
defendant had been  [*518]  operating a 
vehicle while under the influence of al-
cohol; (2) defendant was arrested for 
driving while intoxicated; and (3) de-
fendant refused to submit to a breathalyz-
er test. 

[State v. Wright, 107 N.J. 488, 490, 
527 A.2d 379 (1987) (emphasis added); 
see also State v. Badessa, 185 N.J. 303, 
312, 885 A.2d 430 (2005) (quoting 
Wright, supra, 107 N.J. at 490, 527 A.2d 
379).] 

 
  
Nothing in our decisions has suggested that there was an 
unknown fourth element to a refusal conviction lurking 
in the ether and that appears nowhere in the statutory 
language of N.J.S.A. 39:4-50.4a(a). 2 In fact, our decision 
in State v. Cummings, 184 N.J. 84, 875 A.2d 906 (2005), 
made explicit that requiring prosecutors to prove the el-
ements of a refusal statute beyond a reasonable doubt 
"should have no discernable adverse effect" on such 
prosecutions because "[s]ave for the burden of proof, 
nothing has changed." Id. at 96, 875 A.2d 906. Although 
we referenced the fact that "[p]olice officers still must 
provide defendants the standardized statement of the 
consequences for the failure to submit to a breathalyzer 
test required under N.J.S.A. 39:4-50.2(e)," ibid., we were 
careful to specify that that requirement was imposed by 
the implied  [***64] consent law, N.J.S.A. 39:4-50.2(e), 
and we did not include it as an additional substantive 
element that must be proven to sustain a refusal convic-
tion under N.J.S.A. 39:4-50.4a. 3  
 

2   The majority, in its discussion of Wright, su-
pra, 107 N.J. 488, 527 A.2d 379, and State v. 
Widmaier, 157 N.J. 475, 724 A.2d 241 (1999), 
devotes most of its effort to describing what those 
cases did not say. See ante at 502-04, 998 A.2d at 

431-33. I prefer to focus on what those cases did 
say, and said clearly. 
3   Further, all that we required in Cummings, 
supra, was that police officers "provide defend-
ants the standardized statement" as required by 
the statutory text of the implied consent law, 
N.J.S.A. 39:4-50.2(e). 184 N.J. at 96, 875 A.2d 
906. Here, defendant concedes that he was read 
the standard statement in its entirety; his only ar-
gument is that he could not understand it. Thus, 
the majority's discussion of Cummings is mostly 
irrelevant. The majority's reliance on the Appel-
late Division's decision in State v. Duffy, 348 
N.J.Super. 609, 792 A.2d 555 (App.Div.2002), is 
inapposite for the same reason. 

The majority can point to only a single 
source, see Office of the Att'y Gen., Attorney 
General Guideline: Prosecution of DWI & Re-
fusal Violations 4-5 (Jan. 24, 2005),  [***65] 
available at 
http://www.state.nj.us/oag/dcj/agguide/d-10jd-dw
i-2005. pdf, that actually refers to the require-
ments imposed by the implied consent law, 
N.J.S.A. 39:4-50.2(e), as a substantive component 
of a refusal conviction under N.J.S.A. 39:4-50.4a. 
Yet, in giving such great weight to a tool created 
by the Attorney General to assist lay and attorney 
law enforcement participants in presentations of 
DWI and Refusal prosecutions, the majority, at 
the very least, should acknowledge that the same 
office that it cites in support of its "element" 
finding further directs that "the content of the 
Standard Statement cannot be altered or changed 
in any manner, and cannot be translated to any 
other language." Office of Att'y Gen., Revision, 
Standard DWI Refusal Statement, Effective April 
26, 2004 2 (April 27, 2004) (emphasis in origi-
nal), available at http://www. 
state.nj.us/oag/dcj/agguide/refusalmemo042004.p
df. That position is at odds with the conclusion 
that the majority draws from the Attorney Gen-
eral's perplexing guidelines reference. In my 
view, the Attorney General's inartful reference in 
the guidelines is in error, has no support in our 
prior case law, and was disavowed through the 
Attorney  [***66] General's contrary position in 
this matter. Therefore, the State should not be 
tagged with that seeming error in the Attorney 
General's guidelines. 

 [*519]  The text of the implied consent law is 
equally clear in establishing its statutory requirements. It 
provides, in pertinent part, as follows: 
  

318

311



Page 15 
202 N.J. 485, *; 998 A.2d 421, **; 

2010 N.J. LEXIS 587, *** 

   (a) Any person who operates a motor 
vehicle on any public road, street or 
highway or quasi-public area in this 
[**442]  State shall be deemed to have 
given his consent to the taking of samples 
of his breath for the purpose of making 
chemical tests to determine the content of 
alcohol in his blood; 

. . . . 

(e) No chemical test, as provided in 
this section, or specimen necessary there-
to, may be made or taken forcibly and 
against physical resistance thereto by the 
defendant. The police officer shall, how-
ever, inform the person arrested of the 
consequences of refusing to submit to 
such test in accordance with [N.J.S.A. 
39:4-50.4a]. A standard statement, pre-
pared by the director, shall be read by the 
police officer to the person under arrest. 

[N.J.S.A. 39:4-50.2.] 
 
  
Our decisions have recognized that the purpose of the 
implied consent law "is to encourage motorists suspected 
of driving under the influence to submit to breathalyzer  
[***67] tests." Widmaier, supra, 157 N.J. at 487, 724 
A.2d 241 (citing Wright, supra, 107 N.J. at 499, 527 
A.2d 379); see also Badessa, supra, 185 N.J. at 313-14, 
885 A.2d 430 ("The principal purpose of a police officer 
advising a driver about the penalties that flow from re-
fusing to take the breathalyzer test is to impel the driver 
to take the test so that the  [*520]  State will have the 
evidence necessary to prosecute a DWI charge." (citation 
omitted)). Plainly put, "[a] person suspected of driving 
while intoxicated has no right to refuse to take a breath-
alyzer test." State v. Stever, 107 N.J. 543, 561, 527 A.2d 
408 (1987). 

The implied consent law represents the Legislature's 
effort to coerce motorists to submit to a chemical breath 
test, which is precisely why the penalties for refusing to 
submit to such a test have been made more stringent over 
time. See generally Wright, supra, 107 N.J. at 500-02, 
527 A.2d 379. We have described the implied consent 
law not as a source of substantive rights, but rather as "a 
procedural safeguard." Widmaier, supra, 157 N.J. at 489, 
724 A.2d 241. It was not intended, as the majority sug-
gests, to make defendants aware that they had a right to 
refuse to submit to a chemical breath test, but rather just 
the opposite: the implied consent law was intended  
[***68] "to help ensure that defendants understand the 
mandatory nature of the breathalyzer test." Ibid. (em-
phasis added). Given that understanding of the implied 

consent law as a prophylactic measure, its remedial pur-
pose, and its central importance to combating drunk 
driving in New Jersey, I cannot dismiss its primary fea-
ture--that all motorists in New Jersey have consented to 
submit to chemical breath tests--as easily as does the 
majority. 

That said, the refusal statute and the implied consent 
law are interrelated. And, I do not quarrel with the ma-
jority's characterization that "the refusal statute requires 
officers to request motor vehicle operators to submit to a 
breath test; [and] the implied consent statute tells officers 
how to make that request." Ante at 500-01, 998 A.2d at 
430. However, that tidy characterization does not mean, 
as the majority contends, that the requirements imposed 
by the implied consent law must be imported and incor-
porated as an element of the refusal statute that the pros-
ecutor must prove beyond a reasonable doubt in order to 
sustain a refusal conviction. More is required to reach 
such a new and novel parsing of these statutes than the 
mere fact that they are  [***69] interrelated.  [*521]  
Equally important is how and why the two statutes are 
related, which is "to facilitate drunk driving investiga-
tions," by enabling "the enforcing authorities to reach out 
during the very short window in time during which the 
scientific evidence of intoxication is available." Wright, 
supra,  [**443]  107 N.J. at 502, 527 A.2d 379 (internal 
quotation marks and citation omitted). The majority's 
interpretation undermines that purpose by reading into 
the refusal statute a requirement found nowhere in its 
text, and at the same time eviscerates the rationale be-
hind the implied consent law that gives it its force. Re-
spectfully, the primary flaw in the majority's reasoning is 
that it disregards the entire foundational basis for our 
implied consent law, namely that "[a]ny person who op-
erates a motor vehicle on any public road, street or 
highway or quasi-public area in this State shall be 
deemed to have given his consent to the taking of sam-
ples of his breath for the purpose of making chemical 
tests to determine the content of alcohol in his blood." 
N.J.S.A. 39:4-50.2(a). Under the majority's approach, that 
basic purpose to the implied consent law contains no 
residual force: a defendant must understand the  [***70] 
consequences of refusing to submit to a chemical breath 
test before he or she can be convicted of refusal. Thus, 
the majority mistakenly transforms the procedural safe-
guards of the implied consent law into a substantive right 
under the refusal statute, and makes the fact that motor-
ists on New Jersey's roadways have given their implied 
consent to chemical breath tests entirely meaningless. 
That result does damage to both statutes and ignores the 
directive to, whenever possible, give equal force to sep-
arate statutes that are part of a common statutory scheme, 
see Jacobs, supra, 54 N.J. at 401, 255 A.2d 266, and not 
to interpret one statute so as to render the other inopera-

319

312



Page 16 
202 N.J. 485, *; 998 A.2d 421, **; 

2010 N.J. LEXIS 587, *** 

tive, see Paper Mill Playhouse, supra, 95 N.J. at 521, 
472 A.2d 517. 

The two statutes can be read in harmony and full ef-
fect can be given to both, without one undermining the 
other, by simply following a first principle of statutory 
construction, which directs the focus on the plain text of 
each statute, see DiProspero, supra, 183 N.J. at 492, 874 
A.2d 1039. Under that approach, it is clear,  [*522]  as 
discussed previously, that the Legislature named three, 
and only three, elements comprising the offense for re-
fusing to submit to a chemical breath test under N.J.S.A. 
39:4-50.4a:  [***71] (1) that there was probable cause to 
believe that the defendant was operating a vehicle while 
intoxicated; (2) that the defendant was arrested for that 
offense; and (3) that the defendant refused to submit to 
the test. See N.J.S.A. 39:4-50.4a; Wright, supra, 107 N.J. 
at 490, 527 A.2d 379; Badessa, supra, 185 N.J. at 312, 
885 A.2d 430. 

The implied consent law imposes the distinct pro-
cedural requirement that "[t]he police officer shall . . . 
inform the person arrested of the consequences of refus-
ing to submit to such test in accordance with [N.J.S.A. 
39:4-50.4a]." N.J.S.A. 39:4-50.2(e). It is possible to give 
effect to that statutory language without finding that it is 
incorporated as a substantive element of a refusal con-
viction under N.J.S.A. 39:4-50.4a. The majority makes 
much of the dictionary definition of the word "inform," 
but ignores the remainder of the statutory language and 
the context in which that word is used. The implied con-
sent law does not state that "the driver must be informed 
of the consequences of refusing to submit to a chemical 
breath test" or any like variation. Instead, the statute's 
view is from the perspective of the police officer--the 
person who is doing the informing--and not on  [***72] 
the person who is being informed. See N.J.S.A. 
39:4-50.2(e) ("The police officer shall . . . inform the 
person arrested. . . ."). 4 Its terms impose a  [*523]  
[**444]  procedural requirement on police officers to 
"inform" a defendant and it is silent concerning any re-
quirement that a defendant understand the information 
being imparted, which is entirely sensible where the de-
fendant is, by definition, intoxicated and potentially in-
capable of understanding the information conveyed by 
the police officer due to that intoxication. 5  
 

4   When engaging in statutory interpretation, 
we are not free to examine the Legislature's 
words in a vacuum, choosing which word or 
words to prioritize and what meaning to ascribe. 
Rather, "[w]e are encouraged, when construing 
the words of a statute, to 'read and examine the 
text of the act and draw inferences concerning 
the meaning from its composition and structure.'" 
Smith, supra, 197 N.J. at 333, 963 A.2d 281 

(emphasis added) (quoting 2A Norman J. Singer 
& J.D. Shambie Singer, Sutherland Statutory 
Construction § 47:1 (7th ed. 2007)); see N.J.S.A. 
1:1-1 (stating Legislature's intent that statutes be 
construed "according to the approved usage of 
the language"). The majority emphasizes the  
[***73] word "inform" and the word "defendant" 
to the exclusion of the balance of the sentence 
and to the rules of grammar that require a differ-
ent conclusion. This Court has not hesitated to 
seek guidance from the rules of grammar and 
sentence structure in past decisions involving 
statutory construction. See, e.g., Gandhi, supra, 
201 N.J. at 179, 989 A.2d 256 (quoting The Chi-
cago Manual of Style on positioning of adverbs); 
see also G.S. v. Dep't of Human Svcs., Div. of 
Youth & Fam. Svcs., 157 N.J. 161, 173-74, 723 
A.2d 612 (1999) (relying on presumption "that 
Legislature is familiar with rules of diction and 
grammar" (citation omitted)). 

The implied consent law--and, specifically, 
the verb phrase "shall inform"--is written in the 
future tense of the active voice. The voice of a 
verb "shows whether the subject acts (active 
voice) or is acted on (passive voice)--that is, 
whether the subject performs or receives the ac-
tion of the verb." The Chicago Manual of Style § 
5.112 (15th ed. 2003). The future tense, which is 
formed by the addition of the word "shall" before 
the verb, "refers to an expected act, state, or con-
dition." Id. at § 5.118. These verb traits (voice 
and tense) are integral to reading and compre-
hending  [***74] the meaning of a sentence. 
Thus, in the case of the implied consent law, it is 
the officer (the subject of the sentence) who acts, 
and the defendant (the object of the sentence) 
who receives the act. 

The majority imputes an act to the defendant 
that is neither specified nor required by the stat-
ute: the act of being informed. In so doing, the 
majority casts what is intended to be a sentence 
compelling action by the officer into a sentence 
requiring a specific reaction by a defendant: the 
act of processing information, and becoming in-
formed. 
5   It would be absurd to permit an individual to 
escape conviction for refusal because he or she 
was too intoxicated to understand the information 
being imparted by the police officer. Yet, alt-
hough such a result should be self-evident, the 
majority must take pains to stress that fact be-
cause the reasoning utilized throughout its opin-
ion leads naturally and logically to the opposite 
conclusion. 
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In understanding what is required by N.J.S.A. 
39:4-50.2(e), the analysis must be anchored in that statu-
tory language. In determining whether a police officer 
has "inform[ed]  [***75] the person arrested of the con-
sequences of refusing to submit to [a chemical breath] 
test," N.J.S.A. 39:4-50.2(e), the legislative intent was to 
focus on the actions of the police officer because he or 
she is the actor addressed by the statutory language. 
Thus, one need only determine  [*524]  whether the 
officer made objectively reasonable efforts to inform the 
defendant under the circumstances. Such a standard is 
not only faithful to the statutory language, but also has 
the advantage of being sensible and workable, as evi-
denced by the adoption of a like construction in other 
states. See State v. Garcia, 756 N.W.2d 216, 223 (Iowa 
2008) ("We adopt a reasonableness standard, which re-
quires a law enforcement officer who has asked a person 
suspected of driving under the influence of alcohol to 
submit to chemical testing, under the circumstances fac-
ing the officer at the time of the arrest, to utilize those 
methods which are reasonable and would reasonably 
convey Iowa's implied consent warnings."); State v. Pid-
dington, 2001 WI 24, 241 Wis.2d 754, 623 N.W.2d 528, 
534-35 (Wis. 2001) (requiring "the arresting officer un-
der the circumstances facing him or her at the time of the 
arrest, to utilize [**445]  those methods which [are] 
reasonable,  [***76] and would reasonably convey the 
implied consent warnings"). 6  
 

6   The majority implies that the dissent relies on 
these out-of-state cases to rewrite New Jersey's 
drunk driving statutes. See ante at 506 n. 8, 998 
A.2d at 434 n. 8. The cases are simply cited to 
show that, in practice, the objective standard is 
both "sensible and workable." As discussed 
throughout this separate opinion, the objective 
standard that should be applied is directly teth-
ered to the statutory language of the implied con-
sent law, which provides that "[t]he police officer 
shall, however, inform the person arrested of the 
consequences of refusing to submit to [a chemical 
breath test]," N.J.S.A. 39:4-50.2(e), and is com-
pletely and understandably silent concerning any 
requirement that the defendant understand those 
consequences. 

Respectfully, the majority goes too far in requiring 
that police officers "must convey information in a lan-
guage the person speaks or understands." ante at 507, 
998 A.2d at 434. Courts across the country that have 
considered this issue have reached the same conclusion. 
See, e.g., People v. Wegielnik, 152 Ill.2d 418, 605 N.E.2d 
487, 491, 178 Ill.Dec. 693 (1992) (refusing to require 
that warnings be given in language spoken by  [***77] 
defendant because "[w]e find no meaningful distinction 
between a motorist who cannot comprehend the statutory 

warnings because of injury or intoxication, and one who 
does not understand them due to insufficient  [*525]  
English language skills"); Yokoyama v. Comm'r of Pub. 
Safety, 356 N.W.2d 830, 831 (Minn.Ct.App.1984) 
("Although making an interpreter available when possi-
ble is desirable, finding an interpreter is not absolutely 
necessary and should not interfere with the evi-
dence-gathering purposes of the implied consent statute." 
(internal quotation marks and citations omitted)); Marti-
novic v. Commonwealth, 881 A.2d 30, 36 
(Pa.Commw.Ct.2005) ("[W]hen motorists are limited by 
their understanding of the English language, thereby al-
legedly preventing them from 'knowingly' refusing the 
test, we still hold that those motorists 'knowingly' refused 
the test absent some other verifiable impediment. Other-
wise, anyone who speaks little to no English can auto-
matically claim that he or she did not understand the . . . 
warnings and avoid the consequences of refusing a 
chemical test, just as anyone who is drunk could auto-
matically claim that he or she was too drunk to under-
stand the . . . warnings  [***78] and avoid the conse-
quences of refusing a chemical test." (citations omitted)). 

An objective test to determine whether the officer 
made reasonable efforts to "inform" the defendant would 
not require translation into multiple languages. Such a 
test would, however, satisfy the Legislature's desire for 
that procedural step in such motor vehicle stops. Natu-
rally, translation would minimize any difficulties en-
countered in satisfying a reasonableness test: translation 
of the statement would per se satisfy the reasonableness 
standard that should be applied. Therefore, although I 
recognize the beneficial effects to be achieved from the 
Attorney General's efforts to translate the standard 
statement into other languages, I see no basis for impos-
ing that requirement as a matter of law. 

Indeed, the majority's decision breaks with our his-
tory of deferring to the Motor Vehicle Commission's 
(MVC) interpretation of the drunk driving statutes, par-
ticularly when the standard statement is in issue, a def-
erence required as a matter of legislative choice. See 
N.J.S.A. 39:4-50.2(e) ("A standard statement, prepared 
by the director [of the MVC], shall be read by the police 
officer to the person under arrest.");  [***79] State v. 
Spell, 196 N.J. 537, 539-40,  [*526]  959 A.2d 1209 
(2008) ("[T]he Legislature has vested in the Chief Ad-
ministrator [**446]  of the [MVC] . . . the authority to 
determine the contents and procedure to be followed in 
respect of that standard statement. . . . [I]n keeping with 
the express legislative allocation of responsibilities set 
forth in N.J.S.A. 39:4-50.2(e), we refer the procedure 
outlined by the Appellate Division to the Chief Adminis-
trator of the [MVC] for consideration."). Although the 
majority speaks of deferring to the MVC, that claimed 
deference lacks substance in light of the thrust of its 
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opinion that requires that the standard statement be given 
to a suspected drunk driver in the language that the driv-
er speaks. Our drunk driving statutes, which were enact-
ed to protect the public from "the senseless havoc and 
destruction" caused by drunk drivers, Tischio, supra, 107 
N.J. at 512, 527 A.2d 388, do not require translation and 
any reading of the statutory scheme that would require 
translation is unfaithful to the text and the purpose un-
derlying our statutory scheme to eliminate drunk drivers 
from the highways and byways of New Jersey. 
 
II.  

Applying that standard in the review of the police 
officers' actions in  [***80] this matter would require a 
focus on the actions of the officers under the circum-
stances to determine whether the officers made objec-
tively reasonable efforts to inform the defendant of the 
consequences of refusing to submit to a chemical breath 
test. First, it is noteworthy that the police officers were 
aware that defendant did not speak English. Indeed, one 
of the officers spoke to defendant in Spanish. When the 
officers were attempting to explain the procedure for 
providing a breath sample and, then proceeded to read to 
him the standard statement, defendant indicated that he 
did not understand what was being asked of him or read 
to him. 

Despite the fact that one of the officers spoke some 
Spanish to defendant, the officer did not make an effort 
to further communicate with defendant in Spanish even 
though he later testified that  [*527]  he did not believe 
that defendant understood what was read to him and be-
lieved that defendant did not speak English. 7 Instead, the 
officers mimicked how to use the Alcotest machine in a 
futile charade. In this scenario, where one of the officers 
in the room was able to communicate with defendant in 
his native language, but did not do so, I cannot find that  
[***81] the police officers made an objectively reasona-
ble effort to satisfy the legislative desire that the officer 
convey to defendant the consequences of refusing to 
submit to a chemical breath test. That prophylactic re-
minder is intended to coerce compliance with giving a 
breath sample. The courts ought to compel officers to 
engage in objectively reasonable efforts to accomplish 
that legislative preference for compliance. However, I 
would not superimpose that procedural right as a sub-
stantive element for a refusal conviction. 
 

7   It is worth noting that the police officer fol-
lowed protocol as he was directed by the Attor-
ney General's guidelines, which state that "the 
content of the Standard Statement cannot be al-
tered or changed in any manner, and can not be 
translated to any other language." Office of Att'y 
Gen., Revision, Standard DWI Refusal Statement, 

Effective April 26, 2004 2 (April 27, 2004) (em-
phasis in original). 

A fact-sensitive analysis is necessary and, had the 
factual circumstances been different, I might not reach 
the same conclusion. For example, had the defendant 
spoken another language that was unfamiliar to the at-
tending police officers, the officers should not be re-
quired  [***82] to track down an interpreter of the per-
tinent language, for numerous reasons, not the least of 
which is the evanescent nature of the [**447]  evidence 
in drunk driving cases. The chemical breath test must be 
administered shortly after an arrest in order to obtain an 
accurate reading because any delay may see the evidence 
disappear as the body processes and eliminates the alco-
hol. See Widmaier, supra, 157 N.J. at 488, 724 A.2d 241 
("In adopting the unequivocal consent rule, courts have 
acknowledged that delays in performing breathalyzer 
tests would lead to inaccurate results and would eviscer-
ate the very purpose of the DWI statutes."); see also 
Chun, supra, 194 N.J. at 76, 943 A.2d 114. 

 [*528]  III. 

The majority, by requiring that police officers "must 
convey information in a language the person speaks or 
understands," ante at 507, 998 A.2d at 434, makes 
non-English speakers immune to prosecution for violat-
ing the refusal statute unless and until the standard 
statement is translated into the language spoken by each 
of those individuals. As the majority points out, in the 
2007-08 court year alone, eighty-one different languages 
were spoken in our courts. Ante at 510, 998 A.2d at 436. 
The fact that some of those languages are uncommon  
[***83] cuts against, and not in favor of, the majority's 
holding that information must be conveyed in a language 
that the defendant speaks or understands because it will 
simply not be feasible to hire or find translators for those 
occurrences. Moreover, it is one thing to accommodate 
non-English speaking persons in scheduled test-taking 
situations or during orderly court proceedings, it is quite 
another to expect law enforcement officials on the streets 
or patrolling our roads to have constantly at-hand a 
means of access to whatever language is spoken by a 
person who has obtained a license to drive a motor vehi-
cle. It is particularly incongruous that in our motor vehi-
cle licensure test-taking, we ensure that the applicant can 
utilize his or her spoken language to confirm their under-
standing that by obtaining a motor vehicle license he or 
she gives implied consent to be tested for drunk driving. 
Yet round-the-clock translation must be available to po-
lice officers on patrol to reconfirm that understanding, 
again, when that person is suspected of violating the 
drunk driving laws. 

Immunizing people from refusal convictions, unless 
a translator or a written translation is provided at the 
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motor  [***84] vehicle stop and breath-testing, logically 
makes it more difficult to prosecute them for driving 
while intoxicated because the most concrete and im-
portant piece of evidence--blood alcohol content--will 
not be available to the police or the prosecutor. See 
Wright, supra, 107 N.J. at 498, 527 A.2d 379 ("Without 
a breathalyzer test, police were denied a method of relia-
bly distinguishing those motorists who  [*529]  were 
drunk from motorists who displayed symptoms of 
drunkenness that were actually attributable to other 
causes."). In a state in which 154 persons were killed by 
intoxicated drivers during 2008 alone, see Traffic Safety 
Facts 2008 Data: Alcohol--Impaired Driving, supra, at 6 
tbl. 4, I cannot sanction such a result. Furthermore, a 
decision that absolves individuals of violating the refusal 
statute plainly ignores the fact that by driving a motor 
vehicle on a public roadway in New Jersey that individu-
al has consented to providing chemical breath tests when 
there is probable cause for a police officer to believe that 
the individual was intoxicated. See N.J.S.A. 39:4-50.2(a). 
Although there has been a decrease in the number of 
drivers who refuse to provide breath samples due in part 
to the implied  [***85] consent law, as of 2005 almost 
one in five drivers in New Jersey arrested on suspicion of 
drunk driving still refused to consent to a chemical 
breath test. See Nat'l Highway Traffic Safety [**448]  
Admin., Refusal of Intoxication Testing: A Report to 
Congress 5 (2008), available at 
http://www.nhtsa.gov/DOT/NHTSA/Traffic%20Injury%
20Control/Articles/Associated%20Files/811098.pdf. 
 
IV.  

In light of the overall purpose behind our drunk 
driving statutory scheme, and the clear words of both the 
refusal statute and the implied consent law, I respectfully 
dissent from the majority's judgment to the extent that it 
holds that the requirements imposed on police officers by 
the implied consent law, N.J.S.A. 39:4-50.2 are a sub-

stantive element of a refusal offense under N.J.S.A. 
39:4-50.4a that must be proven by the prosecutor beyond 
a reasonable doubt to sustain such a conviction. Based on 
an analysis of the statutory requirement that "[t]he police 
officer shall . . . inform the person arrested of the conse-
quences of refusing to submit to [a chemical breath] 
test," N.J.S.A. 39:4-50.2(e), I cannot agree with the ma-
jority's conclusion that the focus was meant to be on the 
defendant and whether he or she was  [***86] subjec-
tively inform[ed]." 

 [*530]  Rather, the plain language of the statute 
focuses on the police officer and the objectively reasona-
ble, procedural steps he or she must take to inform a 
suspected drunk driver of the consequences of refusal in 
order to fulfill that coercive purpose intended by the 
procedurally required statement. I find no basis in the 
statute for compelling, as the majority does, that the At-
torney General translate the standard statement into an 
unspecified number of languages other than English, in 
readiness for the many variations of languages spoken by 
persons in the populace. I therefore dissent from that part 
of the majority's holding. However, because in this case 
the police officers did not take objectively reasonable 
efforts to inform defendant, as I believe they procedural-
ly were required to do, a prophylactic response is re-
quired and I would not sustain this conviction. I therefore 
concur in the ultimate judgment that reverses this con-
viction. Respectfully, however, I must disavow the ma-
jority's reasoning in support of its holding. 

JUSTICES RIVERA-SOTO and HOENS join in this 
opinion. 

For reversal and vacation--Chief Justice RABNER 
and Justices LONG, ALBIN and WALLACE--4. 

Concurring in part; dissenting in part--Justices 
LaVECCHIA, RIVERA-SOTO and HOENS--3. 
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OPINION 

 [*599]   [**871]  JUDGE STERN (temporarily 
assigned) delivered the opinion of the Court. 

The critical issue presented by this appeal is whether 
a conviction for refusing to submit to a breathalyzer test, 
N.J.S.A. 39:4-50.4a, can be used to enhance a sentence 

for driving while intoxicated (DWI), N.J.S.A. 39:4-50. In 
State v. DiSomma, 262 N.J. Super. 375, 383, 621 A.2d 
55 (App.Div.1993), the Appellate Division held that "a 
prior refusal conviction cannot serve as the basis" to en-
hance a subsequent DWI conviction. In this case,  
[*600]  however, the Appellate Division held that a re-
fusal conviction does qualify as a "prior violation" under 
the DWI statute. State v. Ciancaglini, 411 N.J. Super. 
280, 288, 986 A.2d 1 (App.Div.2010). We granted certi-
fication to resolve the conflict and hold that the defend-
ant's prior refusal conviction cannot be considered  
[***9] as a "prior conviction" for purposes of her subse-
quent DWI conviction. 
 
I.  

On May 1, 2008, Rumson police stopped defendant 
for reckless driving and failure to stay in her lane. During 
the stop, she appeared to be intoxicated and consented to 
a breathalyzer test, which revealed a 0.17% blood alco-
hol concentration. As a result, she was charged with fail-
ure to maintain a lane, N.J.S.A. 39:4-88, reckless driving, 
N.J.S.A. 39:4-96, and driving while intoxicated, N.J.S.A. 
39:4-50. 

On September 10, 2008, defendant appeared in the 
Rumson Municipal Court and pled guilty to driving 
while intoxicated. The other two charges were dismissed. 
Defendant previously had been convicted of DWI on 
March 29, 1979, and of refusal on May 18, 2006. 1 Upon 
sentencing  [**872]  for the 2008 DWI in this case, 
defendant argued she should be treated as a first offend-
er. Specifically, she argued that her 2006 conviction for 
refusal, N.J.S.A. 39:4-50.4a, does not qualify as a prior 
violation under the DWI statute, N.J.S.A. 39:4-50. She 
relied on DiSomma, supra, in which the Appellate Divi-
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sion held that a conviction for refusal is  [*601]  not a 
prior violation under the DWI statute. 262 N.J. Super. at 
383, 621 A.2d 55. 
 

1   A transcript of the 2006 proceedings  
[***10] has not been presented to us, and it is not 
entirely clear from the record if the 2006 convic-
tion was the result of a trial at which she was 
found not guilty of DWI, or a plea independent of 
a trial. The latter is unlikely if the defendant was 
also charged with DWI. See, Guidelines for Op-
eration of Plea Agreements in the Municipal 
Courts of New Jersey, Guideline 4, Pressler & 
Verniero, Current N.J. Court Rules, Appendix to 
Part VII (2011). An acquittal of DWI in 2006 
when the refusal conviction was entered would be 
significant for purposes of the issue before us. 
The amicus has presented municipal court certi-
fications that defendant was found not guilty of 
DWI, but guilty of the refusal on the 2006 charg-
es. The certifications do not provide the nature of 
the proceeding at which those findings were 
made. 

The State argued that, although DiSomma had not 
been overruled, subsequent developments in the law un-
dermined its reasoning so as to require an opposite con-
clusion. When DiSomma was decided, a refusal convic-
tion required a preponderance of the evidence burden of 
proof, whereas a DWI conviction required proof beyond 
a reasonable doubt. In 2005, however, we held in State v. 
Cummings, 184 N.J. 84, 875 A.2d 906 (2005),  [***11] 
that breathalyzer refusal cases are quasi-criminal in na-
ture and, therefore, require the State to prove its case by 
proof beyond a reasonable doubt. Id. at 95-96, 875 A.2d 
906. Because the different burdens of proof necessary for 
a conviction weighed heavily in the DiSomma court's 
analysis, DiSomma, supra, 262 N.J. Super. at 380-81, 
621 A.2d 55, the State argued that its rationale was no 
longer applicable. Consequently, the State urged that 
defendant's refusal conviction qualifies as a prior offense 
and that she should be sentenced as a third offender. 
Moreover, post-DiSomma amendments to N.J.S.A. 
39:4-50.4a brought the sentencing provisions of that 
statute into line with N.J.S.A. 39:4-50 in many respects, 
except for the imposition of custodial terms, so as to 
warrant treating a refusal as if defendant were guilty of 
DWI because proof thereof was precluded by defendant's 
conduct. 

The Municipal Court found that Cummings effec-
tively undermined DiSomma, changing "the whole un-
derpinning" for that decision. The court therefore held 
that defendant was a third offender under the DWI stat-
ute. She was sentenced to pay a fine of $1,006, 2 a 
six-month jail term, a ten-year license suspension, a 

ten-year suspension of the  [***12] registration on any 
vehicle that she owned, a twelve-hour commitment at the 
Intoxicated Driver Resource Center, and costs and sur-
charges totaling $358. The court stayed the sentence 
pending her appeal. 
 

2   The municipal court judgment is not in the 
record and the last digit of the $1,006 figure may 
include a typographical error in the transcript. 

 [*602]  Defendant appealed her sentence to the 
Law Division. Both defendant and the State largely re-
peated the same arguments they presented to the Munic-
ipal Court. See R. 3:23. On de novo review, the Law Di-
vision held that defendant should have been sentenced as 
a first offender because no case law supported the use of 
a refusal conviction as a prior offense under the DWI 
statute. The court did not find persuasive the argument 
that Cummings undermined DiSomma, reasoning that the 
underlying premise of DiSomma was not that the two 
statutes had differing standards of proof, but rather that 
the two statutes were not interchangeable for sentencing 
purposes. The  [**873]  court further held that the 
"step-down" provision of N.J.S.A. 39:4-50 applied, thus 
preventing defendant's 1979 DWI conviction from 
counting as a prior DWI conviction because, as the prior 
refusal was  [***13] not the equivalent of a DWI con-
viction, she had no DWI conviction within the past ten 
years. The Law Division sentenced defendant to a fine of 
$500 (plus $336.50 in fees, surcharges and costs), a thir-
ty-day jail term, a twelve-month license suspension, a 
twelve-hour commitment at the Intoxicated Driver Re-
source Center. 

The State appealed the Law Division's decision. Be-
fore the Appellate Division, the parties again repeated 
their statutory arguments. In addition to the statutory 
arguments, defendant argued that re-imposition of her 
Municipal Court sentence would violate her rights under 
the Double Jeopardy Clauses of the Federal and State 
Constitutions. 

As already noted, the Appellate Division reversed 
the Law Division judgment and re-imposed the original 
sentence. Ciancaglini, supra, 411 N.J. Super. at 288, 986 
A.2d 1. The panel noted that DiSomma gave four prima-
ry reasons for its holding: first, refusal convictions at the 
time required proof by a preponderance of the evidence 
while DWI convictions required proof beyond a reason-
able doubt; second, principles of statutory construction 
indicated that the refusal statute's reference to "a subse-
quent offense under this section" meant that prior con-
victions  [***14] should be counted only if they resulted 
from a violation under the same  [*603]  section; third, 
the DWI and refusal statutes were enacted separately 
even though compiled "within the same Title and Chap-
ter;" fourth, penal measures like the DWI statute "should 
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be strictly construed." Id. at 285, 986 A.2d 1 (citing Di-
Somma, supra, 262 N.J. Super. at 380-83, 621 A.2d 55). 

The Ciancaglini panel concluded, however, that 
"[n]one of these reasons has stood the test of time and 
analysis in other decisions." Ibid. The court emphasized 
that after Cummings, convictions under both the refusal 
and DWI statutes required proof beyond a reasonable 
doubt. Id. at 285-86, 986 A.2d 1. Consequently, that jus-
tification for declining to count a refusal as a prior of-
fense under the DWI statute was no longer applicable. Id. 
at 286, 986 A.2d 1. The panel also noted that in the op-
posite situation, courts have held "invariably" that a DWI 
conviction qualifies as a prior offense under the refusal 
statute. Ibid. 3 It added that these interpretations are more 
consistent with the purpose of the statute, as "it is un-
likely that the Legislature intended to impose a lesser 
fine or period of license revocation on one convicted of a 
DWI after an earlier refusal conviction than  [***15] 
one convicted of refusal after an earlier DWI convic-
tion." Id. at 287-88, 986 A.2d 1. Therefore, the 
Ciancaglini panel concluded that a violation of the re-
fusal statute is a prior conviction for purposes of the 
DWI statute. Id. at 288, 986 A.2d 1. 
 

3   See In re Bergwall, 85 N.J. 382, 427 A.2d 65 
(1981), rev'g on dissent, 173 N.J. Super. 431, 414 
A.2d 584 (App.Div.1980). See also, e.g., State v. 
Fielding, 290 N.J. Super. 191, 675 A.2d 653 
(App.Div.1996); State v. Tekel, 281 N.J. Super. 
502, 505, 658 A.2d 1281 (App.Div.1995). 

The panel further held that double jeopardy rights 
are not violated when the State successfully appeals an 
illegal sentence or is "granted the right to appeal a lenient 
sentence." Id. at 289, 986 A.2d 1. Finding that the Law 
Division's sentence conformed with DiSomma and was 
therefore not an illegal sentence at the time it was im-
posed, the panel nevertheless held that no double jeop-
ardy violation results when a sentence is re-imposed after 
being "mistakenly  [**874]  decreased." Ibid. (citing 
State v. Pomo, 95 N.J. 13, 468  [*604]  A.2d 428 
(1983)). Defendant therefore could not have had a "rea-
sonable expectation of finality" in the Law Division's 
sentence because she had knowledge of the appeal pro-
cess which already resulted in one alteration of her sen-
tence. Id. at 290, 986 A.2d 1. As a result,  [***16] the 
Appellate Division vacated the Law Division's sentence 
and remanded with instructions to reinstate the Munici-
pal Court's original sentence. Id. at 291, 986 A.2d 1. 

Defendant filed a Notice of Petition for Certification 
and then filed an emergent application in the Appellate 
Division to stay the sentence pending this Court's review. 
The Appellate Division granted the application in part 
and stayed her incarceration only. However, the thir-
ty-day sentence imposed by the Law Division had been 

served by the time of its decision. 411 N.J. Super. at 283, 
986 A.2d 1. The State filed a Notice of Cross-Petition for 
Certification, restricted to reviewing the Appellate Divi-
sion's determination that the Law Division did not im-
pose an illegal sentence. We granted both the Petition for 
Certification and the Cross-Petition. State v. Ciancaglini, 
202 N.J. 43, 994 A.2d 1039 (2010). 

Ciancaglini presents two arguments: (1) she is 
properly a first offender under the DWI statute; and (2) 
the State's appeal of the Law Division sentence violates 
the Double Jeopardy Clauses of the State and Federal 
Constitutions. 
 
II.  

A municipal appeal requires de novo review in the 
Law Division. R. 3:23-8. The sentence must be imposed 
as if the municipal court  [***17] had not imposed one, 
although it cannot in most instances be greater than that 
imposed by the municipal court. See State v. Kashi, 180 
N.J. 45, 49, 848 A.2d 744 (2004); State v. Pomo, 95 N.J. 
13, 16, 468 A.2d 428 (1983); State v. Nash, 64 N.J. 464, 
317 A.2d 689 (1974); State v. DeBonis, 58 N.J. 182, 276 
A.2d 137 (1971); State v. Mull, 30 N.J. 231, 238-40, 152 
A.2d 572 (1959); State v. Taimanglo, 403 N.J. Super. 
112, 120-21, 957 A.2d 699 (App.Div.2008). Partial exe-
cution of a legal sentence may preclude  [*605]  appel-
late review even if there is statutory authorization to 
permit the appeal. United States v. DiFrancesco, 449 
U.S. 117, 133-37, 101 S. Ct. 426, 435-37, 66 L. Ed. 2d 
328, 343-46 (1980); State v. Sanders, 107 N.J. 609, 
616-21, 527 A.2d 442 (1987); State v. Ryan, 86 N.J. 1, 
10, 429 A.2d 332, cert. denied, 454 U.S. 880, 102 S. Ct. 
363, 70 L. Ed. 2d 190 (1981). 4 We need not consider the 
double jeopardy issue at length, however, because the 
issue before us is whether the sentence was, in fact, legal, 
and defendant seeks a determination that the sentence 
ordered by the Appellate Division was not. Moreover, 
although the Law Division's sentence in a "two-tier" sys-
tem like New Jersey's municipal appeal procedure is de 
novo, the original sentence imposed by the municipal 
court must be considered  [***18] for purposes of con-
cluding that defendant could have no "reasonable expec-
tation of finality." Cf. State v. Thomas, 195 N.J. 431, 950 
A.2d 209 (2007); State v. Sanders, supra, 107 N.J. at 
619-20, 527 A.2d 442; State v. Baker, 270 N.J. Super. 
55, 71-77, 636 A.2d 553 (App.Div.) (no reasonable ex-
pectation of finality), aff'd o.b., 138 N.J. 89, 648 A.2d 
1127 (1994). In any event, the State can appeal  [**875]  
from imposition of an illegal sentence. State v. Fearick, 
132 N.J. Super. 165, 170, 333 A.2d 29 (App.Div.1975), 
aff'd 69 N.J. 32, 350 A.2d 227 (1976); State v. Sheppard, 
125 N.J. Super. 332, 310 A.2d 731 (App.Div.), certif. 
denied, 64 N.J. 318, 315 A.2d 407 (1973). And despite 
the fact the panel below could not overrule another panel 

326

319



of the same court, and therefore concluded the Law Di-
vision's sentence was legal when imposed, the panel in 
essence concluded the Law Division's sentence was ille-
gal under its rationale. 
 

4   For example, N.J.S.A. 2C:44-1(f)(2) author-
izes the State to appeal from a sentence of proba-
tion or a noncustodial sentence, or from a down-
graded sentence, on first- and second-degree 
crimes. The statute provides for an automatic stay 
of ten days to permit the appeal. See also R. 
2:9-3(d); R. 2:9-10. 

 
III.  

When determining the meaning of a statute, the cen-
tral focus is the Legislature's intent,  [***19] "and, gen-
erally, the best indicator  [*606]  of that intent is the 
statutory language." DiProspero v. Penn, 183 N.J. 477, 
492, 874 A.2d 1039 (2005). See also, e.g., Lee v. First 
Union Nat'l. Bank, 199 N.J. 251, 258-59, 971 A.2d 1054 
(2009). The first step "is to look at the plain language of 
the statute." Hubbard v. Reed, 168 N.J. 387, 392, 774 
A.2d 495 (2001). If "the language of a statute is clear on 
its face, 'the sole function of the courts is to enforce it 
according to its terms.'" Ibid. (quoting Sheeran v. Na-
tionwide Mut. Ins. Co., 80 N.J. 548, 556, 404 A.2d 625 
(1979)). See also Pizzullo v. N.J. Mfrs. Inc. Co., 196 N.J. 
251, 264, 952 A.2d 1077 (2008); D'Annunzio v. Pruden-
tial Ins. Co. of America, 192 N.J. 110, 119-20, 927 A.2d 
113 (2007). However, "[i]f the plain language of a statute 
is ambiguous or open to more than one plausible mean-
ing, we may consider extrinsic evidence including legis-
lative history and committee reports." State v. Marquez, 
202 N.J. 485, 500, 998 A.2d 421 (2010); see also e.g., 
Marino v. Marino, 200 N.J. 315, 329, 981 A.2d 855 
(2009); Lee v. First Union Nat'l. Bank, supra, 199 N.J. at 
258-59, 971 A.2d 1054. And any reasonable doubt con-
cerning the meaning of a penal statute must be "strictly 
construed" in favor of the defendant. State v. D.A., 191 
N.J. 158, 164, 923 A.2d 217 (2007); State v. Valentin, 
105 N.J. 14, 17-18, 519 A.2d 322 (1987);  [***20] State 
v. Provenzano, 34 N.J. 318, 322, 169 A.2d 135 (1961). 

In this case, although N.J.S.A. 39:4-50 and N.J.S.A. 
39:4-50.4 are both part of a statutory complex designed 
to rid the highways of drunk drivers and to make our 
roads safer, each is a separate section (each referring to 
"this section") with a different, albeit related, purpose, 
and each has different elements. 

N.J.S.A. 39:4-50 provides, in relevant part, 5 that "a 
person who operates a motor vehicle while under the 
influence of intoxicating liquor . . . or operates a motor 
vehicle with a blood alcohol concentration of 0.08% or 
more . . . shall be subject" to certain penalties. N.J.S.A. 
39:4-50(a). Penalties vary based on the number  [*607]  

of prior "offenses" or "violations" that the defendant has 
previously committed. Ibid. The statute sets forth the 
penalties "[f]or the first offense" based upon the blood 
alcohol concentration of the driver. N.J.S.A. 
39:4-50(a)(1). If the concentration is 0.08% or higher but 
less than 0.10%, the driver is subject to a three-month 
license suspension, a $250 to $400 fine, and a jail term of 
"not more than 30 days." N.J.S.A. 39:4-50(a)(1)(i). If the 
concentration is 0.10% or higher, the driver is subject to 
a sentence  [***21] including a license suspension of 
seven months to one year, a $300 to $500 fine, and a jail 
term "of not  [**876]  more than 30 days." N.J.S.A. 
39:4-50(a)(1)(ii). 
 

5   The section has been amended since defend-
ant's arrest, but not in a manner relevant to this 
case. 

"For a second violation," the sentence must include a 
two-year license suspension, a $500 to $1,000 fine, a jail 
term of up to ninety days, forty-eight consecutive hours 
of which "shall not be suspended or served on proba-
tion," and mandatory installation of an ignition interlock 
device. N.J.S.A. 39:4-50(a)(2). "For a third or subsequent 
violation," the driver is subject to a sentence including a 
ten-year license suspension, a $1,000 fine, a jail term of 
180 days of which up to ninety days may be served in "a 
drug or alcohol inpatient rehabilitation program," and 
mandatory installation of an ignition interlock device. 
N.J.S.A. 39:4-50(a)(3). 6 
 

6   Attendance at Intoxicated Driver Resource 
Centers is also mandated upon convictions. 

Thus, the number of prior violations is significant in 
sentencing defendant. However, the DWI statute con-
tains a so-called "step-down" provision, providing that 
  

   if the second offense occurs more than 
10 years after the  [***22] first offense, 
the court shall treat the second conviction 
as a first offense for sentencing purposes 
and if a third offense occurs more than 10 
years after the second offense, the court 
shall treat the third conviction as a second 
offense for sentencing purposes. 

[N.J.S.A. 39:4-50(a).] 
 
  

The refusal statute, N.J.S.A. 39:4-50.4a, is similarly 
structured with penalties based on whether the conviction 
is the driver's first, second, or third or subsequent of-
fense. The statute provides that "the municipal court 
shall revoke the right to operate a motor  [*608]  vehi-
cle of any operator who, after being arrested for a viola-
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tion of [the DWI statute], shall refuse to submit to a 
[breath test] when requested to do so." N.J.S.A. 
39:4-50.4a(a). The length of the license suspension under 
a first, second, or third or subsequent offense mirrors the 
length of the suspension for a first (with a concentration 
of 0.10% or more), second, or third or subsequent viola-
tion of the DWI statute. The first offense will result in a 
suspension of seven months to one year; if "the refusal 
was in connection with a second offense under this sec-
tion," it will result in a suspension of two years; and if 
"the refusal was in connection  [***23] with a third or 
subsequent offense under this section," it will result in a 
suspension of ten years. Ibid. 

Once it is determined beyond a reasonable doubt 7 
that "the arresting officer had probable cause to believe 
that the person had been driving . . . under the influence 
of intoxicating liquor" and that the driver was actually 
arrested and refused to submit to the test, the driver can 
be subject to further penalties. Ibid. A first offender is 
subject to a $300 to $500 fine; a second offender is sub-
ject to a $500 to $1,000 fine; a third offender is subject to 
a $1,000 fine. Ibid. 8 Therefore, the penalties for each 
refusal offense now essentially mirror the penalties for 
each offense of DWI, but no custodial sentence is au-
thorized as the result of a refusal conviction. See State v. 
Widmaier, 157 N.J. 475, 499-500, 724 A.2d 241 (1999) 
("[E]xcept for the jail sentences authorized by the DWI 
statute, N.J.S.A. 39:4-50, the sanctions for violating the 
refusal statute are substantially similar to  [**877]  
those imposed for violation of the DWI statute."). 
 

7   The statute calls for a determination only "by 
a preponderance of the evidence," but, as already 
noted, we have held that because the nature of the 
offense is  [***24] quasi-criminal, it requires 
proof beyond a reasonable doubt. Cummings, su-
pra, 184 N.J. at 95, 875 A.2d 906. 
8   Also, installation of an ignition interlock de-
vice may be ordered and reference to an Intoxi-
cated Driver Resource Center is required. 

In DiSomma, supra, 262 N.J. Super. at 377, 621 
A.2d 55, the defendant was convicted of refusal in 1986 
and of driving while  [*609]  intoxicated in 1992. At 
the later sentencing, defendant argued that he was a first 
offender because he had no prior DWI offenses, but the 
State argued that the refusal conviction made defendant a 
second DWI offender. Ibid. Examining the refusal and 
DWI statutes together, the Appellate Division held that 
the provisions are intended to be separate, emphasizing 
that the State's construction of the statutes "blur[red] the 
distinction between the two provisions and disregard[ed] 
the different burdens of proof which the State must meet 
as to each." Id. at 380, 621 A.2d 55. 

The panel then considered the refusal statute, closely 
examining "the reference to 'a subsequent offense under 
this section'" in the first paragraph and concluding that it 
must be viewed as an internal reference to the refusal 
statute. 9 Id. at 381, 621 A.2d 55. The court acknowl-
edged the potential for a competing  [***25] view 
whereby "the greater offense includes the lesser" so that 
a DWI conviction would enhance the sentence for a sub-
sequent refusal, but it rejected that reading and conclud-
ed that even if that interpretation were adopted, it would 
not automatically follow that a refusal conviction en-
hances a subsequent DWI. Id. at 381-82, 621 A.2d 55. 
The panel added that its conclusion "is fortified by the 
requirement for strict construction of the relevant statutes 
since a penal conviction is involved." Id. at 383, 621 
A.2d 55 (citing State v. Meinken, 10 N.J. 348, 91 A.2d 
721 (1952)). Thus, the court concluded that the defend-
ant should be sentenced as a first offender under the 
DWI statute. Ibid. 
 

9   The court carefully examined whether the 
word "section" referred to the legislation that 
converted violation of the refusal statute from an 
administrative procedure to a quasi-criminal pro-
ceeding or related to the refusal section itself. See 
L. 1981, c. 512. See also State v. Wilhalme, 206 
N.J. Super. 359, 362-63, 502 A.2d 1159 
(App.Div.1985). 

Until the Appellate Division in this case reached the 
opposite conclusion, DiSomma represented the control-
ling case for sentencing DWI offenders with a prior re-
fusal conviction, and, despite other statutory amend-
ments  [***26] to both sections, there was no relevant 
amendment to either N.J.S.A. 39:4-50 or N.J.S.A. 
39:4-50.4a. 10  [*610]  Neither the revisions to the DWI 
or refusal statute, nor any accompanying statements re-
ferred to us, suggest any integration of refusal convic-
tions into DWI sentencing. On the other hand, a 1997 
amendment to both the DWI and refusal statutes was  
[**878]  designed to ensure that DWI and refusal con-
victions in other jurisdictions would qualify as prior of-
fenses under the respective sections in New Jersey. L. 
1997, c. 277, § 1-2, effective December 30, 1997. The 
Legislature clearly understood how to provide for en-
hanced sentences by reference to prior convictions, but 
never endeavored to provide, even after our decision in 
Cummings, that a prior refusal conviction could be treat-
ed as a prior DWI. 
 

10   In In re Bergwall, supra, 85 N.J. at 383, 427 
A.2d 65, we reversed an Appellate Division deci-
sion holding that a DWI does not qualify as a 
prior offense under the refusal statute, "substan-
tially for the reasons expressed in the dissenting 
opinion" of the Appellate Division. In the Appel-

328

321



late Division dissent, Judge Lora noted that the 
phrase "in connection with a subsequent offense 
of this section" in the refusal  [***27] statute 
would not make sense if read to mean that it 
could only include another refusal offense be-
cause "a refusal cannot be 'in connection with' 
another refusal. Rather, it can only be 'in connec-
tion with' an arrest for drinking-driving and a re-
quest to take the breath test." In re Bergwall, su-
pra, 173 N.J. Super. at 437, 414 A.2d 584 (Lora, 
J., dissenting). Judge Lora also pointed out that 
even absent this language, the legislative history, 
including a chart in the Report of the New Jersey 
Motor Vehicle Study Commission listing differ-
ent sentence lengths, suggested that the Legisla-
ture believed a DWI conviction would qualify as 
a prior offense under the refusal statute. Id. at 
438-40, 414 A.2d 584. In 1981, after our decision 
in Bergwall, the Legislature transferred jurisdic-
tion over refusal cases from the Division of Mo-
tor Vehicles to the municipal courts. L. 1981, c. 
512. 

N.J.S.A. 39:4-50 contains no reference whatsoever to 
the refusal statute. When listing the penalties for driving 
while intoxicated, it categorizes them based on being 
"[f]or the first offense," "[f]or a second violation," and 
"[f]or a third or subsequent violation." N.J.S.A. 
39:4-50(a)(1), (2), (3). Nothing suggests that those ref-
erences  [***28] to prior "violations" are meant to refer 
to anything beyond DWI convictions in violation of 
N.J.S.A. 39:4-50, and the Legislature made no relevant 
amendment to the DWI or refusal statute while otherwise 
strengthening the latter. Indeed, without any  [*611]  
statutory cross-reference, or similar expression, the most 
natural reading of the statute would suggest that the "pri-
or" violations described in the three subsections of 
N.J.S.A. 39:4-50 are meant to refer only to the section of 
Title 39, Chapter 4, in which they are contained, that is 
N.J.S.A. 39:4-50. Such a reading is consistent with the 
well-established principle that penal statutes must be 
strictly construed. See D.A., supra, 191 N.J. at 164, 923 
A.2d 217; Valentin, supra, 105 N.J. at 17-18, 519 A.2d 
322; see also N.J.S.A. 39:4-50.4a(a) (requiring arrest for 
violation of DWI statute as pre-condition for breath test 
request and refusal determination, but not vice versa). 

Moreover, while the record was not fully developed 
as to whether defendant's 2006 refusal conviction was 
incident to an acquittal of DWI, 11 it cannot be reasonably 
suggested that someone convicted of refusal when found 
not guilty of DWI can be treated as if he or she were 
convicted of the DWI offense.  [***29] If the Legisla-
ture wanted to treat a refusal conviction as an enhancer 
for DWI, even after an acquittal of DWI, it would have 
had to do so in clearer language. 

 
11   The amicus did not appear in the Appellate 
Division, and the material provided by it was not 
presented in that court. 

 
IV.  

The State argues that even if a refusal conviction 
does not qualify as a prior violation under the DWI stat-
ute, defendant is still a second offender because she al-
ready availed herself of one step-down when she was 
sentenced as a first-time offender for refusal in 2006. 
See, e.g., State v. Conroy, 397 N.J. Super. 324, 332-33, 
937 A.2d 328 (App.Div.2008) (uncounselled DWI con-
viction not counted when considering eligibility for a 
"step-down"); State v. Burroughs, 349 N.J. Super. 225, 
227, 793 A.2d 137 (App.Div.2002) (where defendant 
given "step-down" on second DWI conviction, no 
"step-down" where less than ten years elapsed between 
second and third convictions); see also State v. Enright, 
416 N.J. Super. 391, 405-06,  [*612]  4 A.3d 1027 
(App.Div.2010) (adhering to Burroughs). Language in 
Burroughs can be read to support the State's argument. 
There, defendant was convicted of driving while intoxi-
cated in 1982, 1998, and 2000. Burroughs, supra, 394 
N.J. Super. at 226, 793 A.2d 137.  [***30] Following 
the 2000 conviction, the Municipal Court erroneously 
sentenced defendant as a second offender, reasoning that 
the sixteen-year gap between the first and second convic-
tions effectively forgave  [**879]  the first offense in 
perpetuity. Id. at 226-27, 793 A.2d 137. The Law Divi-
sion and Appellate Division disagreed, but not because 
defendant could not be twice forgiven of the same con-
viction. Rather, the Appellate Division simply held that 
the Municipal Court misinterpreted the operation of the 
"step-down" provision. Id. at 227, 793 A.2d 137. The 
provision dictates that 
  

   if the second offense occurs more than 
10 years after the first offense, the court 
shall treat the second conviction as a first 
offense for sentencing purposes and if a 
third offense occurs more than 10 years 
after the second offense, the court shall 
treat the third conviction as a second of-
fense for sentencing purposes. 

[N.J.S.A. 39:4-50(a).] 
 
  

Because the Burroughs defendant had a second con-
viction within ten years of his third conviction, he was 
not entitled to any "step-down," regardless of how much 
time passed between his first and second convictions. 
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OPINION

[*567] [**1282] JUSTICE FERNANDEZ-VINA
delivered the opinion of the [***8] Court.

In this appeal, defendant, Roger Paul Frye,
challenges his conviction and sentence for refusal to

submit to a breathalyzer test, N.J.S.A. 39:4-50.4a.

[*568] On May 12, 2009, defendant pled guilty to
refusal to submit to a breathalyzer test and was sentenced
as a third-time offender, thereby receiving a ten-year
driver's license suspension, along with fines and
penalties. Defendant's sentence was based on the
municipal court judge's finding that under the refusal
statute, defendant was a third-time offender because he
had two previous convictions for driving while
intoxicated (DWI), N.J.S.A. 39:4-50. Defendant's
conviction and sentence for refusal to submit to a
breathalyzer test were affirmed on de novo review by the
Law Division and also were affirmed by the Appellate
Division.

The plain language of the refusal statute requires that
a municipal court judge sentence an individual based on
the number of prior offenses that he or she has
committed. N.J.S.A. 39:4-50.4a. The statute provides that
a person convicted of refusal will be subject to enhanced
penalties if "the refusal was in connection with a second[,
third, or subsequent] offense under this section." Ibid.

In 1981, the Court considered the same issue that is
now presented by this [***9] case: whether a previous
DWI conviction may serve to enhance a sentence for a
subsequent refusal sentencing. In re Bergwall, 85 N.J.
382, 427 A.2d 65 (1981), rev'g on dissent, 173 N.J.
Super. 431, 414 A.2d 584 (App. Div. 1980). There, this
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Court concluded a prior DWI may enhance a subsequent
refusal sentence under the refusal statute. Id. at 383, 427
A.2d 65. More recently, in State v. Ciancaglini, 204 N.J.
597, 599, [**1283] 10 A.3d 870 (2011), this Court
discussed the inverse of the issue presented in In re
Bergwall, supra, 173 N.J. Super. at 432, 414 A.2d 584.
Specifically, the Ciancaglini Court addressed whether a
prior refusal conviction may be used to enhance a
subsequent DWI sentence under the DWI statute.
Ciancaglini, supra, 204 N.J. at 599, 10 A.3d 870. This
Court answered the question in the negative. Id. at
610-11, 10 A.3d 870.

We now address whether, in light of Ciancaglini and
the Legislature's post-Bergwall amendments to the
refusal statute, we must overturn In re Bergwall. For the
reasons set forth in this [*569] opinion, we re-affirm In
re Bergwall. We conclude that defendant's prior DWI
convictions were appropriately considered for purposes
of his subsequent refusal conviction. Accordingly, we
affirm the judgment of the Appellate Division.

I.

On December 19, 2008, defendant was arrested and
charged with DWI, N.J.S.A. 39:4-50, refusal to submit to
a breathalyzer test, N.J.S.A. 39:4-50.4a, and reckless
driving, N.J.S.A. 39:4-97.

Earlier that evening, Sergeant Sack of the Haddon
Heights Police Department was monitoring vehicle
speeds on radar [***10] on East Atlantic Avenue. He
observed a vehicle stop in the middle of Atlantic Avenue,
and make an abrupt left-hand turn across the grass of 500
Grove Street. Sergeant Sack then observed the vehicle
drive into the parking lot of a building, and come to a
complete stop. Sergeant Sack pulled behind the vehicle
and exited his car to approach the driver. Defendant was
the driver of the car.

Sergeant Sack approached defendant and spoke to
him. According to Sergeant Sack, he smelled alcohol
coming from defendant's car and observed that defendant
appeared to be very incoherent. Defendant then
commented that he was possibly a diabetic. Sergeant
Sack proceeded to ask defendant for documentation of his
diabetic condition. Defendant did not produce any
documents confirming that condition.

At that point, Sergeant Sack called Detective Long to
respond to the location because Detective Long was the

detective on patrol for alcohol-related driving offenses.
Both Detective Long and Officer Volpe arrived at the
scene. Detective Long conducted field-sobriety balance
tests. Based on the result of those tests, Officer Volpe
placed defendant under arrest for suspicion of driving
under the influence.

Officer [***11] Volpe then transported defendant to
police headquarters. When they arrived at headquarters,
Officer Volpe, a certified [*570] Alcotest operator,
attempted to have defendant provide a breath sample for
the Alcotest. Defendant agreed to take the test. Officer
Volpe provided defendant with instructions on how to use
the Alcotest machine. Defendant attempted to take the
test on four occasions, each of which was preceded by
instructions.

During defendant's first three attempts to perform the
breathalyzer test, he did not achieve the minimum breath
volume required for the machine. On his fourth attempt,
defendant sucked inward rather than blowing outward
into the hose. Thereafter, although there was no outright
verbal refusal, Officer Volpe determined that defendant's
actions warranted the conclusion that defendant refused
to submit to the breathalyzer test.

II.

On March 24, 2009, defendant appeared in the
Haddon Heights Municipal Court [**1284] for a case
management conference. At the conference, defendant
confirmed that he had previously entered a plea of not
guilty to all three charges.

Following denial of a motion to suppress evidence,
defendant pled guilty to refusal to submit to a
breathalyzer test, N.J.S.A. 39:4-50.4a [***12] . In
exchange for the guilty plea, the State dismissed the
DWI, N.J.S.A. 39:4-50, and reckless driving, N.J.S.A.
39:4-97, offenses on the basis that there were "significant
issues with regard to the medical evidence of the State."

During the plea colloquy, consistent with Rule 3:9-2,
defendant acknowledged on the record that he had a right
to plead not guilty, a right to a trial, and that it was the
State's obligation to prove the charges beyond a
reasonable doubt. He then confirmed that he was aware
that, by pleading guilty, he was waiving these rights.
Defendant also stated that he was entering the guilty plea
voluntarily.
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Defendant admitted that he operated a motor vehicle
in Haddon Heights on December 19, 2008, after
consuming alcohol. He said that he had a medical
condition that night which prevented him [*571] from
remembering exactly what happened. Although defendant
recalled being stopped by a police officer, he did not
remember events from the stop, including talking to a
police officer or performing balance tests.

Defendant replied affirmatively when the court asked
him whether he was taken back to the police station and
whether he was asked to submit to a breathalyzer test.
However, when the court asked what his reply was when
asked to perform the [***13] test, defendant stated, "I
don't recall, but apparently I refused to take the test."
After defendant acknowledged that he did not have "a
hundred percent crystal clear recollection" of the events,
the court inquired if defendant recalled whether he
understood what Officer Volpe was saying when
explaining how to use the Alcotest. Defendant replied,
"Possibly, possibly I didn't. Probably, probably I didn't."
He then admitted that he had attempted to take the
Alcotest, but had not followed Officer Volpe's
instructions.

The court also heard testimony from Sergeant Sack
and Officer Volpe. Sergeant Sack described his
observations of defendant's vehicle and his subsequent
interactions with defendant during the stop. Officer Volpe
then testified that defendant initially agreed to take the
Alcotest and attempted to take the test on four occasions.
Officer Volpe stated that he gave defendant specific
instructions on how to take the test for each of his four
attempts; however defendant did not follow the
instructions.

The municipal court judge then accepted defendant's
guilty plea. He found defendant's plea to be knowing,
intelligent, and voluntary. The judge further concluded
that there was proof [***14] beyond a reasonable doubt
that defendant refused to submit to a breathalyzer test by
not following Officer Volpe's instructions.

After hearing statements from defense counsel, the
prosecutor, and defendant, the municipal court judge
sentenced defendant. He recognized that defendant had
two previous DWI convictions from 2001 and 2004. The
judge explained that defendant's two prior DWI
convictions "can serve to enhance a subsequent
conviction" for a refusal offense. He noted that he was
mandated to [*572] sentence defendant as a third-time

offender under the refusal statute. Accordingly, the court
suspended defendant's license for ten years. The court
also imposed a fine, court costs, and a DWI surcharge.

Following his sentencing, defendant filed a pro se
motion for reconsideration of the sentence and, in the
alternative, for reconsideration [**1285] of the refusal
conviction. He argued that his two prior DWI convictions
could not enhance his sentencing for the refusal offense.
Therefore, according to defendant, he should have been
sentenced as a first-time offender. On July 14, 2009, after
hearing oral argument, the municipal court rejected
defendant's motion for reconsideration of the sentence.

At a [***15] subsequent hearing on September 22,
2009, the court also rejected defendant's motion for
reconsideration of the refusal conviction. Defendant
asserted he was unaware of the ten-year loss of driving
privileges when he entered his guilty plea.

Defendant appealed pro se to the Law Division for a
trial de novo. He asserted the following six claims: the
municipal court erred in accepting his guilty plea; the
municipal court erred in denying his motion to suppress;
the municipal court judge imposed an illegal sentence;
the municipal court erred in denying him a jury trial; he
did not understand the breathalyzer instructions; and trial
counsel provided ineffective assistance.

After addressing, and rejecting, each of defendant's
claims, the Law Division judge found defendant guilty of
refusal to submit to a breathalyzer test. The court also
concluded that the municipal court judge had properly
sentenced defendant as a third-time offender because
defendant's two previous DWI convictions elevated the
refusal conviction to a third offense. The court found that
the sentence was mandated by law and, therefore,
imposed the same sentence that defendant had received in
municipal court. Specifically, [***16] defendant was
sentenced to a ten-year license suspension, as well as the
mandated fines and penalties.

[*573] Defendant then filed a pro se petition for
post-conviction relief (PCR) in the Law Division on
February 2, 2011.1 In particular, defendant contended
that his sentence as a third-time offender was contrary to
this Court's recent Ciancaglini decision. On March 9,
2011, the Law Division judge rejected defendant's
arguments and denied his application for PCR.

1 Defendant never filed a PCR petition in the
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municipal court.

On April 27, 2011, defendant appealed both the
entire judgment of the Law Division's decision and the
denial of his PCR petition. In an unpublished opinion, the
Appellate Division deemed most of defendant's claims
meritless and unworthy of discussion.

The appellate panel specifically addressed, and
rejected, two of defendant's claims. The panel concluded
that the judge properly weighed the Slater factors in
denying the motion to withdraw the guilty plea.2 It also
found that defendant did not receive ineffective
assistance of counsel. The Appellate Division affirmed
the Law Division's denial of defendant's motion to
withdraw his plea, and denial of defendant's PCR
petition.

2 State v. Slater, 198 N.J. 145, 157-58, 966 A.2d
461 (2009).

We [***17] granted defendant's petition for
certification. 212 N.J. 455, 55 A.3d 726 (2012).

III.

Defendant argues that the Appellate Division erred
by not following the logic of Ciancaglini. He maintains
that although Ciancaglini addresses a factually opposite
case, (there, the prior conviction was for refusal, not
DWI) the Court's decision in Ciancaglini supports the
proposition that, for sentencing purposes, the refusal and
DWI statutes are separate and distinct statutes.

[**1286] Defendant advances two other arguments.
First, he asserts that there was an insufficient factual basis
to support his guilty [*574] plea. Defendant argues that
the municipal court judge never advised him that a
ten-year license suspension would be imposed, and that
the court should have recognized his plea was not
voluntary when he indicated that he had really not
consumed any alcohol that night.

Second, defendant argues that he was entitled to a
jury trial for his refusal charge because of the seriousness
of the penalty which could be imposed upon him. He
contends that the "criminal nature" of the breathalyzer
statute mandates a jury trial. N.J.S.A. 39:4-50.

The State argues that defendant was properly
sentenced as a third-time offender under the refusal
statute. The State maintains [***18] that this very issue

was decided in In re Bergwall. The State emphasizes that
in In re Bergwall, this Court rejected the same position
advocated by defendant and held that a prior DWI
conviction enhances a subsequent refusal sentence.

The State also argues that Ciancaglini is inapplicable
because it addressed a factually inverse situation
involving the DWI statute rather than the refusal statute.
In particular, the State points out that in Ciancaglini, the
Court addressed whether a prior refusal conviction could
be used as a sentencing enhancement for a subsequent
DWI conviction.

The State asserts that the question before the
Ciancaglini Court is inapposite to the issue presented
here and was previously addressed in In re Bergwall.
Moreover, it maintains that this Court's holding in
Ciancaglini did not overturn In re Bergwall. Rather, the
Ciancaglini opinion implicitly reaffirmed In re Bergwall
by finding that the DWI statute does not contain any
cross-reference to the refusal statute, thereby suggesting
that the refusal statute includes a cross-reference to the
DWI statute.

The State further asserts that the municipal court
judge had a sufficient factual basis to support defendant's
[***19] guilty plea. With regard to defendant's claim
that he was entitled to a jury trial, the State argues that
defendant's claim lacks merit.

[*575] IV.

Our evaluation of defendant's claim requires that we
first consider the plain language of the refusal statute.
State v. Marquez, 202 N.J. 485, 499, 998 A.2d 421
(2010). The paramount goal of statutory interpretation is
to ascertain and effectuate the Legislature's intent. State
v. Shelley, 205 N.J. 320, 323, 15 A.3d 818 (2011) (citing
DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039
(2005)). "In most instances, the best indicator of that
intent is the plain language chosen by the Legislature."
State v. Gandhi, 201 N.J. 161, 176, 989 A.2d 256 (2010)
(citing DiProspero, supra, 183 N.J. at 492, 874 A.2d
1039).

"[W]hen the language of a statute is clear on its face,
'the sole function of the courts is to enforce it according
to its terms.'" Hubbard v. Reed, 168 N.J. 387, 392, 774
A.2d 495 (2001) (quoting Sheeran v. Nationwide Mut.
Ins. Co., 80 N.J. 548, 556, 404 A.2d 625 (1979)). In
carrying out that function, we read words "with[in] their
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context" and give them "their generally accepted
meaning." N.J.S.A. 1:1-1.

Courts cannot "rewrite a plainly-written enactment of
the Legislature nor presume that the Legislature intended
something other than that expressed by way of the plain
language." O'Connell v. State, 171 N.J. 484, 488, 795
A.2d 857 (2002). If, however, the Court determines that
"a literal interpretation would create a manifestly absurd
result, contrary to [**1287] public policy, the spirit of
the law should control." Turner v. First Union Nat'l
Bank, 162 N.J. 75, 84, 740 A.2d 1081 (1999).
Furthermore, if a statute's plain language is ambiguous or
subject to multiple interpretations, the Court "may
consider [***20] extrinsic evidence including legislative
history and committee reports." Marquez, supra, 202 N.J.
at 500, 998 A.2d 421.

This appeal centers upon the Legislature's intent in
enacting the refusal statute, N.J.S.A. 39:4-50.4a. The
statute requires municipal courts to revoke the driving
privileges of drivers who refuse to [*576] submit breath
samples to be tested for their blood alcohol content. In
relevant part, the law provides:

the municipal court shall revoke the
right to operate a motor vehicle of any
operator who, after being arrested for a
violation of R.S.39:4-50 or section 1 of
P.L.1992, c. 189 (C.39:4-50.14), shall
refuse to submit to a test provided for in
section 2 of P.L.1966, c.142 (C.39:4-50.2)
when requested to do so, for not less than
seven months or more than one year
unless the refusal was in connection with a
second offense under this section, in
which case the revocation period shall be
for two years or unless the refusal was in
connection with a third or subsequent
offense under this section in which case
the revocation shall be for ten years.

[N.J.S.A. 39:4-50.4a.]

As demonstrated by the statutory language, penalties
are based on the number of prior offenses the driver has
committed. Ibid. The length of the driver's license
suspension differs depending on whether the conviction
is the [***21] driver's first, second, or third or
subsequent offense. Ibid.

For a first-time refusal conviction, the driver is
subject to a driver's license suspension ranging from
seven months to one year. Ibid. If "the refusal was in
connection with a second offense under this section," the
driver is subject to a two-year license suspension. Ibid.
The statute further requires a ten-year license suspension
where the refusal conviction is "in connection with a third
or subsequent offense under this section." Ibid.

The legislative history of the refusal statute reveals
that it was not until 1977 that the statute distinguished
between initial and subsequent offenses, and set forth
increased penalties for subsequent offenses. L. 1977, c.
29, § 4. As originally enacted under N.J.S.A. 39:4-50.4,
the statute required a six-month license revocation for a
driver's refusal to submit to a chemical test. L. 1966, c.
142, § 4. However, in 1977, the Legislature amended the
refusal law by mandating a ninety-day license revocation
"unless the refusal was in connection with a subsequent
offense of this section, in which case, the revocation
period shall be for 1 year." L. 1977, c. 29, § 4; N.J.S.A.
39:4-50.4(b).

Importantly, a Motor Vehicle Study Commission
report [***22] prompted the inclusion of that language.
See Report of the New Jersey Motor Vehicle Study
Commission (Sept. 1975), 147-53. The [*577]
Commission recommended a one-year suspension if the
refusal was subsequent to a prior DWI conviction that
occurred within the past fifteen years. Id. at 153. In
making that recommendation, the Motor Vehicle Study
Commission noted:

If an individual is a second offender
under the impaired statute, it is
advantageous for him to refuse the test,
since the penalty he must receive, if
convicted, is two years loss of license. If
he is charged with driving while under the
influence, he faces either a two or ten year
revocation, depending on his prior record.
By refusing the test, he deprives the state
of objective evidence of intoxication or
impairment (and perhaps [**1288]
evidence of his own innocence), and risks
a six month loss of license. . .

It is presently advantageous for an
individual to refuse the breath test since
the refusal suspension penalty is so much
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shorter than any penalty imposed under
N.J.S.A. 39:4-50 except for a first
"impaired" offense. That advantage should
be removed from the law so that more
individuals will be induced to take the test.

[Id. at 147-48, 150-51.]

V.

This Court addressed the interpretation [***23] of
the refusal statute in In re Bergwall. In that case, the
defendant was convicted of refusal in 1977 after
previously having been convicted of DWI. In re
Bergwall, supra, 173 N.J. Super. at 431-32, 414 A.2d
584. The issue before the Appellate Division was whether
a prior DWI enhances a sentence for a subsequent refusal
conviction. Id. at 432, 414 A.2d 584.

At the time, the refusal statute provided as follows:

Any revocation of the right to operate a
motor vehicle over the highways of this
State for refusing to submit to a chemical
test shall be for 90 days unless the refusal
was in connection with a subsequent
offense of this section, in which case, the
revocation period shall be for 1 year. . .

[N.J.S.A. 39:4-50.4(b) (emphasis
added).]

The majority of the In re Bergwall panel held that
the phrase "subsequent offense of this section" as used in
N.J.S.A. 39:4-50.4(b) was limited to prior convictions for
refusal, and therefore, a prior DWI did not enhance a
sentence for a subsequent refusal conviction. In re
Bergwall, supra, 173 N.J. Super. at 433, 414 A.2d 584.

[*578] The majority first concluded that the word
"section" "unmistakably means N.J.S.A. 39:4-50.4 itself."
Ibid. The majority also noted that refusal to submit to a
breathalyzer test deals with "an entirely independent and
separate subject" from a drunk driving offense. Id. at 434,
414 A.2d 584. Based on these conclusions, the majority
held that a previous DWI [***24] conviction could not
enhance a penalty for refusal as it would result in
anomalies that were not intended by the Legislature. Id.

at 434-35, 414 A.2d 584.

The dissenting opinion by Judge Lora expressed the
view that the phrase "subsequent offense of this section"
encompassed the drunk driving section of Title 39,
N.J.S.A. 39:4-50. Id. at 437, 414 A.2d 584. The dissent
stated that the statutory interpretation adopted by the
majority erroneously emphasized the word "section" in
the phrase "unless the refusal was in connection with a
subsequent offense of this section." Ibid. Rather,
according to the dissent, the court should have instead
given meaning to the phrase "in connection with." Ibid.

The dissent emphasized that a refusal can only be "in
connection with" a DWI arrest and a request to take a
breathalyzer test because refusal of a breathalyzer test is
an offense that is dependent upon a police officer
stopping someone for a suspected DWI and requesting
that he or she take a breathalyzer test. Ibid. The
dissenting opinion pointed out that the majority's
interpretation of "unless the refusal was in connection
with a subsequent offense of this section", and its reliance
on the word "section" as referring to the "refusal statute,"
defied logic because [***25] a refusal cannot be "in
connection with" another refusal. Ibid.

The dissenting judge also stated that the statute's
legislative history revealed that the Legislature intended
to have a prior [**1289] DWI conviction qualify as a
prior offense under the refusal statute. Id. at 437-38, 414
A.2d 584. He further opined that the "[m]ost persuasive"
and "controlling" relevant legislative history was found in
the New Jersey Motor Vehicle Study Commission's
Report. Id. at 438 (citing Report of the New Jersey Motor
Vehicle Study Commission (Sept. 1975), 147-53). The
[*579] dissenting judge noted that the Report of the New
Jersey Motor Vehicle Study Commission revealed that the
Commission recommended certain penalties because it
sought to remove a driver's advantage in refusing a
breathalyzer test when he or she had a prior DWI
conviction. Ibid. He also found that the summary chart in
the "Statement to Senate, No. 1423," which was prepared
by the Senate Law, Public Safety and Defense
Committee, indicated that a court should impose a
one-year license suspension for refusing a breathalyzer
test when a prior DWI conviction occurred within the
previous fifteen years. Id. at 439, 414 A.2d 584.

This Court reversed the majority panel's decision in
In re Bergwall and adopted [***26] the dissent's
analysis. In re Bergwall, supra, 85 N.J. at 383, 427 A.2d
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65. Specifically, the Court stated that it was reversing the
panel "for the reasons expressed in the dissenting opinion
of Judge Lora in the Appellate Division." Ibid.

The Appellate Division decided In re Bergwall on
April 25, 1980. A few months after the panel's decision,
on December 8, 1980, Assemblyman Herman introduced
a bill suggesting amendments to the refusal statute. That
bill included language stating:

Any operator of a motor vehicle who,
after being arrested for a violation of R.S.
39:4-50, shall refuse to submit to the
chemical test provided for in section 3 of
P.L. 1966, c. 142 (C. 39:4-50.3) when
requested to do so, shall be subject to
revocation of the right to operate a motor
vehicle for 90 days unless the refusal was
in connection with a subsequent offense
under R.S. 39:4-50, in which case the
revocation period shall be for 1 year.

[Assemb. 2293, 199th Leg. (Dec. 8,
1980) (emphasis added).]

After this Court's March 1981 In re Bergwall
decision, the Senate Judiciary Committee rejected that
proposal and made amendments to the bill which
replaced the term "R.S. 39:4-50" with "this section." Sen.
Comm. Amend. to Assemb. 2293, 199th Leg. (May 14,
1981). Therefore, the final text of the statute read,
[***27] "unless the refusal was in connection with a
subsequent offense under this section." L. 1981, c. 512, §
2 (emphasis added). Thus, the phrase "of this section,"
which existed at the time of our In re [*580] Bergwall
decision, changed to "under this section."3

3 Since this 1981 amendment, the Legislature
has amended the refusal statute on many other
occasions. See L. 1981, c. 537, § 2; L. 1994, c.
184, § 2; L. 1997, c. 277, § 2; L. 1999, c. 185, § 5;
L. 2004, c. 8, § 1; L. 2007, c. 267, § 2; L. 2009, c.
201, § 5. However, those amendments are not
relevant to our analysis of the issue in this case.

Despite the change to the refusal statute's language
after our In re Bergwall decision, In re Bergwall remains
binding precedent. "As a principle of statutory
construction, the legislative branch is presumed to be
aware of judicial constructions of statutory provisions."

State v. Singleton, 211 N.J. 157, 180-81, 48 A.3d 285
(2012) (citations omitted). A close examination of the
amendments made after this Court's In re Bergwall
decision reveals that the refusal statute has maintained
language that is nearly identical to the language at issue
in In re Bergwall.

Despite having opportunities to change the refusal
statute, the Legislature has not [**1290] made any
significant changes to the statute [***28] since this
Court's 1981 In re Bergwall decision. At the time In re
Bergwall, supra, 173 N.J. Super. at 432, , 414 A.2d 584,
was decided, the refusal statute provided: "unless the
refusal was in connection with a subsequent offense of
this section." N.J.S.A. 39:4-50.4(b). The refusal statute
currently states: "unless the refusal was in connection
with a second offense under this section. . . or unless the
refusal was in connection with a third or subsequent
offense under this section." N.J.S.A. 39:4-50.4a. This
legislative acquiescence reflects the Legislature's
agreement with this Court's interpretation of the refusal
statute. See State v. Wilhalme, 206 N.J. Super. 359, 362,
502 A.2d 1159 (App. Div. 1985), (recognizing that "an
examination of the legislative history in chronological
juxtaposition with the litigation history of Bergwall"
supports the conclusion that statutory amendments do not
change application of In re Bergwall to refusal statute),
certif. denied, 104 N.J. 398, 517 A.2d 401 (1986); see
also State v. Fielding, 290 N.J. Super. 191, 193, 675 A.2d
653 (App. Div. 1996).

[*581] VI.

We turn our attention now to defendant's argument
that the Appellate Division's decision in this case
conflicts with our decision in Ciancaglini. Defendant's
reliance on Ciancaglini is misplaced.

As mentioned previously, in Ciancaglini, supra, 204
N.J. at 599, 10 A.3d 870, this Court addressed the inverse
of the issue presented here: whether a prior refusal
conviction may be used to enhance a subsequent DWI
sentence under the [***29] DWI statute, N.J.S.A.
39:4-50. This Court held that a "defendant's prior refusal
conviction may not be considered as a 'prior conviction'
for purposes of [that defendant's] subsequent DWI
conviction." Ibid. This Court reasoned that, "although
N.J.S.A. 39:4-50 and N.J.S.A. 39:4-50.4a are both part of
a statutory complex designed to rid the highways of
drunk drivers and to make our roads safer, each is a
separate section (each referring to 'this section') with a
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different, albeit related, purpose, and each has different
elements." Id. at 606, 10 A.3d 870.

In Ciancaglini, this Court also acknowledged the In
re Bergwall holding. Id. at 610 n.10, 10 A.3d 870.
Although confined to a footnote, this Court reiterated that
the dissent's decision, which the Court adopted, was
grounded in the language "in connection with a
subsequent offense of this section." Ibid. Furthermore, in
our analysis of the Ciancaglini case, this Court
differentiated the "in connection with" language of the
refusal statute with the DWI statute, which "contains no
reference whatsoever to the refusal statute." Id. at 610, 10
A.3d 870.

Recognizing that nothing in the DWI statute suggests
that its references to prior violations refer to anything
other than DWI convictions, and because the Legislature
did not amend the DWI and refusal statutes to [***30]
express an alternative intent, this Court found that the
references to prior violations only refer to DWI
convictions and not to refusal convictions. Id. at 610-11,
10 A.3d 870.

[*582] Accordingly, given the distinction between
the DWI statute and the refusal statute, In re Bergwall,
rather than Ciancaglini, controls the outcome of this case.

VII.

We note that public policy further supports
upholding our In re Bergwall decision. As noted by the
panel in Wilhalme, supra, 206 N.J. Super. at 362-63, 502
A.2d 1159, the continued application of In re Bergwall
recognizes New Jersey's strong [**1291] public policy
against drunk driving. In re Bergwall furthers that policy
by creating harsher penalties for individuals who commit
multiple alcohol-related driving offenses.

If prior DWI convictions were not to enhance
subsequent refusal sentences, it would be tactically
advantageous for an individual to refuse a breathalyzer
test. See In re Bergwall, supra, 173 N.J. Super. at 438,
414 A.2d 584 (Lora, P.J.A.D., dissenting) (citing Report
of the Motor Vehicle Study Commission (September
1975) at 147-48, 150-51). Individuals who have been
previously convicted of drunk driving would refuse to
take a breathalyzer test because the penalty for the refusal
would be the seven-month penalty rather than the more
severe two-year penalty. Ibid.

Furthermore, those individuals [***31] would also
be able to escape punishment for a subsequent DWI
conviction by refusing the breathalyzer test. Ibid. Such a
refusal would deny the State the necessary evidence to
obtain a conviction for that subsequent DWI offense.
Ibid. That result would undermine the enforcement of the
DWI statute and the Legislature's purpose of "curb[ing]
the senseless havoc and destruction caused by intoxicated
drivers." State v. Tischio, 107 N.J. 504, 512, 527 A.2d
388 (1987).

This appeal also presents the corollary issues of
whether, under the circumstances of this case, defendant
should have been permitted to withdraw his guilty plea,
and whether he was entitled to a jury trial. We decline to
address those claims because they are untimely. See R.
2:4-1(a).

[*583] VIII.

The judgment of the Appellate Division is affirmed.

CHIEF JUSTICE RABNER; JUSTICES
LaVECCHIA, ALBIN, and PATTERSON; and JUDGES
RODRÍGUEZ and CUFF (both temporarily assigned)
join in JUSTICE FERNANDEZ-VINA's opinion.
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OPINION 

[**125] [*344] ORLANDO, A.J.S.C. 

This is a pre-trial hearing to determine the scientific 
reliability of the Alcotest 7110 MKIII C (hereinafter 
711 0) breath test instrument. 

Reprinted with permission from LexisNexis. 

[*345] This court concludes that the 7110, which 
uses both infrared analysis and electrochemical analysis 
as a dual system of chemical breath testing, is scientifi-
cally reliable and accurate. Therefore, chemical breath 
test readings produced by the 7110 may be introduced in 
evidence in a prosecution for violation of NJ.S.A. 39:4-
50 [***2] , NJ.S.A. 39:3-10.13, or NJ.S.A. 12:7-46 
without the need for the State to produce expert wit-
nesses in each and every case. However, during the thir
teen months in which the instrument was used by Penn
sauken Township police a high and unacceptable nmnber 
of persons who attempted to deliver a breath sample on 
the 7110 were charged with refusal to submit to a chemi-
cal test in violation of NJ.S.A. 39:4-50.2 and NJ.S.A. 
39:4-50.4a(a) New Jersey must make changes in the 
software/firmware's requirements for the 7110 and/or in 
the instructions given to those who are about to use the 
instrument. Until this problem is eliminated no person 
who delivers a breath sample of .5 liters of air or greater 
during a test on the 7110 may be charged with refusal. 

Procedural History 

The Attorney General approved the 7110 as an in-
strument for evidential breath testing in New Jersey. 
NJ.A.C. 13:51-3.5(a) (2); NJ.A.C. !3:5!-3.5(a)(2)(i); 
N.J.A.C. 13:51-3.6(c). The 7110 [***3) was placed in 
operation in Pennsauken Township in December 2000. 
The Pennsauken Township police tested persons sus-
pected of operating a motor vehicle under the influence 
of alcohol on the 7110 from December 2000 through 
December 200!. 

The Camden County Prosecutor made an application 
to this Court for a consolidated joint proof hearing on the 
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scientific reliability of the 7110. The request related to 
cases pending before the Pennsauken Township Munici-
pal Court. This Court granted the application. 

Discovery was undertaken by the parties. The de-
fendants were provided with documents, 7110 instru-
ments and training sessions given by representatives of 
the manufacturer, Draeger. The parties exchanged expert 
reports and the evidential hearing began [*346[ on Sep-
tember 8, 2003. The hearing concluded on October 14, 
2003. ' By November 6, 2003, the parties submitted post 
hearing briefs. 

I By permission of the Court not all counsel for 
the defendants participated in the proceedings. 

[**126[ The Instrument 

The 7110 is an evidential [***4] breath testing in-
strument which uses infrared (IR) absorption analysis 
and electrochemical (EC) cell technology analysis to 
simultaneously determine the presence of ethanol in a 
breath sample. Each method of analysis operates inde-
pendently. 

IRAnalysis 

Within the instrument a source emits an infrared 
light which is sensed by a detector. The infrared light 
from the source to the detector is established in the ab-
sence of alcohol as the baseline condition. When a breath 
containing alcohol is introduced into the chamber some 
of the infrared light is absorbed by the alcohol molecules 
and therefore does not reach the detector. The compari-
son between the presample IR and the sample IR trans-
mission results in a lesser amount of infrared light with 
the sample present. The quantitative difference in the 
amount of infrared light reaching the detector is con-
verted by the circuitry into a printed result which equates 
to the alcohol concentration of the person's breath. 

EC Analysis 

The instrument also contains a fuel cell which pro-
duces an electrical current. In the absence of alcohol the 
current is flat. When alcohol is introduced the electrons 
which flow between the anode and [***5] cathode on 
the fuel cell increase. This increase in the flow of elec-
tricity is interpreted by the 7110 as the effect of alcohol 
in the breath. 

The 7110 uses both IR and EC analysis to determine 
simultaneously the presence of alcohol in a breath sam-
ple. Each method [*347[ of analysis is performed inde-
pendently. The two readings must be within an accepted 
tolerance established by Draeger to produce a valid read-
mg. 

Instrument--Operation 

The instrument, if not a computer, has many of the 
same features as a computer. It contains a motherboard, a 
microprocessor, a lighted electronic display screen, a 
keyboard and memory. The instrument is an imbedded 
application which runs on firmware. The firmware has 
been developed by the manufacturer in accordance with 
specifications established by the State ofNew Jersey. 

The breath testing sequence developed by the State 
of New Jersey for the 7110 consists of the following 
steps: 

Air Blank and Ambient Air Check 

The Air Blank draws room air into the instrument's 
chamber to clean it and remove any interfering sub
stances. The Ambient Air Blank Check sets the IR 
chamber and EC chamber at zero. 

Control Test 

A known concentration of alcohol [***6[ from the 
simulator is then pumped into the IR chamber and the 
EC chamber. This process produces a test result. The 
Control Test standard is generated from an ethanol solu-
tion that produces a simulated breath sample of 0.100%. 
The control test function assures that the 7110 is operat-
ing properly at a known test value. 

Air Blank 

The Air Blank is repeated to clean the chamber after 
the control test. 

Subject Breath Test # 1 

The subject blows into the instrument. The State has 
established that for a breath sample to be acceptable the 
subject must blow for at least 4.5 seconds and deliver at 
least 1.5 liters of air at a flow rate of at least 2.5 li-
ters/minute. The IR detector is [*348[ making 128 read-
ings a second to detect the presence of alcohol and to 
determine when the breath sample has reached a state of 
equilibrium. These minimum requirements [**127[ have 
been established by the State in an effort to assure that 
the breath sample contains deep lung or alveolar air 
which the scientific commuoity regards as the air that 
provides the best approximation of the blood alcohol 
concentration of a suspect. 

If the minimum requirements are not met, the 7110 
will not provide a reportable breath [***7[ test result. 
The lighted electronic display screen will advise the op-
erator as to what requirement was not met. The following 
messages may appear on the screen: "Blowing Time Too 
Short11

, "Minimum Volume Not Achieved11 or 11Plateau 
Not Reached". The operator is not advised at that time as 
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to what volume of air the subject delivered, the length of 
time the subject blew into the instrument, or the flow rate 
of the subject's breath. Finally the instrument displays the 
message "Refusal (Y)(N)", prompting the operator to 
make a choice. The operator will then decide whether to 
repeat the test or charge the subject with refusal. 

If an acceptable breath sample is delivered and the 
IR and EC readings are within the tolerance established, 
the testing process continues. 

Air Blank--An Air Blank Clear is conducted to clear 
the chamber before the second test is administered 

Subject Breath Test # 2 

A second breath test is given to the subject. The 
State has established that the tolerance between the two 
sets of breath tests must be 0.01 or+/- 10% of the aver-
age of the highest and lowest of the 1R and EC readings 
to produce a reportable breath test result. 

Air Blank--An Air Blank [***8] is conducted to 
clear the chamber. 

Control Test--Another control test is administered to 
provide additional assurance that the breath tests were 
accurate when they were administered. 

[*349] Air Blank A final Air Blank is done to clear 
the chamber. 

At the conclusion of the testing procedure the 7110 
produces a printed Alcohol Influence Report which con-
tains all of the data about the entire test sequence. The 
printout sets forth the air blank and ambient air check, 
the temperature of the simulator solution, the IR and EC 
results of the control tests done at the beginning and end 
of the testing procedure, the volume of each breath sam-
ple, the flow rate of each breath sample, the IR and EC 
results of the breath samples tested reported to three 
decimal places and a composite breath alcohol result 
which is the lowest of the four readings (two lR and two 
EC), reported to two decimal places. 

Scientific Reliability 

Evidence of the breath test results produced by a 
chemical breath testing instrument will only be admitted 
if the proponent can prove that the instrument and the 
results generated by the instrument are generally ac
cepted by the relevant scientific community. Frye v. 
United States, 293 F. 1013 (D.C.Cir.l923); [***9] State 
v. Harvey, 151 N.J. 117, 699 A.2d 596 (1997); Romano 
v. Kimmelman, 96 N.J. 66, 474 A.2d I (1984); State v. 
Johnson, 42 N.J. 146, 199 A.2d 809 (1964). 

To establish general acceptance within the scientific 
community the proponent must meet the clear and con-
vincing standard of proof. State v. Harvey, !51 N.J. 117, 

171, 699 A.2d 596 (1997). However, this does not re-
quire establishing complete unanimity within the scien-
tific community, or complete infallibility of the new 
technology. Ibid. The New Jersey Supreme Court de-
fined the applicable standard of proof in Romano v. 
Kimmelman, [**128] supra, 96 N.J. at 80, 474 A.2d I, 
8, as follows: 

In New Jersey, the results of scientific 
tests are admissible at a criminal trial only 
when they are shown to have "sufficient 
scientific basis to produce uniform and 
reasonably reliable results and will con-
tribute materially to the ascertainment of 
the truth." State v. Hurd, 86 N.J. 525, 536, 
432 A.2d 86, 91 (1981) (quoting State v. 
Cary, 49 N.J. 343, 352, 230 A.2d 384, 
389 (1967)). Scientific acceptability need 
not be predicated upon a unanimous belief 
or universal agreement in the total or ab-
solute infallibility [***IO] of the tech-
niques, methodology or procedures that 
underlie the [*350] scientific evidence. 
See, e.g. State v. Hurd, supra, 86 N.J. at 
538, 432 A.2d at 92 (hypnotically re-
freshed testimony may be admissible if it 
can be demonstrated that use of hypnosis 
in given case was a reasonably reliable 
means of restoring memory); State v 
Cavallo, 88 N.J. 508, 443 A.2d I 020 
(1982) (diagnosis of tendency to commit 
rape on basis of "rapist profile" is not sci
entifically reliable when procedure is not 
shown to be accepted generally by scien-
tific community). Reliability of such evi-
dence must be demonstrated by showing 
that the scientific technique has gained 
general acceptance within the scientific 
community. State v Johnson, 42 N.J. 146, 
170-171, 199 A.2d 809, 822-23 (1964). 
The fact that a possibility of error exists 
does not preclude a conclusion that a sci-
entific device is reliable. This Court in 
Johnson noted: "Practically every new 
scientific discovery has its detractors and 
unbelievers, but neither unanimity of 
opinion nor universal infallibility is re-
quired for judicial acceptance of generally 
recognized matters." Id. at 171, 199 A.2d 
at 823. Once the showing of general ac-
ceptability [***II] has been made, courts 
will take judicial notice of the given in-
strument's reliability and will admit in 
evidence the results of tests from the in-
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strument without requiring further proof. 
[Ibid]. 

General acceptance of any new technology can be 
proven in three ways: 

I. By expert testimony as to the general 
acceptance, among those in the profes
sion, of the premises on which the prof-
fered expert witness based his or her 
analysis; or 

2. By authoritative scientific and le-
gal writings indicating that the scientific 
community accepts the premises underly-
ing the proffered testimony; or 

3. By judicial opinions that indicate the 
expert's premises have gained general ac-
ceptance. 

State v. Harvey, supra, 151 N.J. at 170, 
699 A.2d at 621; 

The State presented four expert witnesses, Dr. Kurt 
Dubowsky, Dr. Arthur Flores, Dr. Thomas Brettell and 
Hansueli Ryser. Each of these experts testified that the 
7110 is a scientifically reliable breath testing instrument. 
These experts concluded that the breath alcohol readings 
reported by the 7110 are scientifically accurate. Dr. 
Dubowsky was the most impressive and persuasive of 
the witnesses. He is one of the world's foremost authori
ties [***12] in the fields of clinical and forensic chemis-
try and toxicology. During 1995-1996 he extensively 
tested the Alcotest 7110 Mark II for its analytical reli-
ability and performance. He established that IR analysis 
has been accepted by the scientific community as a reli-
able method for evidential breath alcohol analysis since 
the 1970's. EC analysis has been accepted by the scien-
tific community as a reliable means to conduct evidential 
[*351] breath tests since the 1980's. He testified that 
there is nothing unique about the IR and EC analyses 
performed by the 7110. The distinguishing feature of the 
7110 is that it uses [**129] both IR and EC analysis to 
produce quantitative answers on the same breath sample 
at the same time. He convincingly testified that neither 
the IR or EC analysis is compromised by performing 
tests on the same breath sample. The independent analy-
ses of the same breath sample by IR and EC processes 
enhances the scientific reliability of the 7110. These test 
results must be within the tolerance established by Drae-
ger to produce an acceptable breath alcohol reading. 

Indeed Dr. Richard Saferstein, the defense expert, 
does not challenge the scientific reliability of the IR and 
EC processes [***13] as incorporated in the 7110. Dr. 
Saferstein's criticisms relate to the instrument's firmware 
designed according to New Jersey's specifications. He 
agrees that the breath test results reported by the 7110 
are scientifically reliable within certain tolerances. 

This Court concludes that the 7110 is a scientifically 
reliable evidential breath alcohol testing instrument. The 
combination of an IR and EC analysis on the same breath 
sample produces accurate and reliable results. The de-
tailed information developed by the instrument on the 
Alcohol Influence Report assures that the instrument was 
functioning properly at the time the tests were adminis
tered. Therefore, chemical breath test readings produced 
by the 7110 may be introduced in evidence in prosecu-
tions for violations of NJS.A. 39:4-50, NJ.S.A. 39:3-
10.13 andNJS.A. 12:7-46 without the need for the State 
to produce an expert witness. 

Refusals 

The 7110 was in use in Pennsauken Township for 
thirteen months. During this time the 7110 produced 
Alcohol Influence Reports on 357 (according to the 
State) or 358 (according to defendants) [***14] per-
sons. Ninety-nine of these individuals were [*352] 
charged with refusal to submit to a chemical test in viola-
tion of NJ.S.A. 39:4-50.2 and NJS.A. 39:4-50.4a(a). 

Dr. Dubowsky testified that the Pennsauken test re-
sults reflect an unusually high number of persons 
charged with refusal. He further noted that the Pennsau-
ken data reflect an unacceptable number of instances 
when subjects were unable to provide the minimum 
breath sample established by New Jersey. 

Dr. Saferstein also concluded that the number of 
persons charged with refusal after attempting to deliver a 
breath sample on the 7110 was unacceptably high. He 
undertook a detailed analysis of the Pennsauken data. He 
noted that of the ninety-nine persons charged with re-
fusal, the Alcohol Influence Reports for thirty-eight re-
flected zero volume and zero duration for breath sam
ples. He reasonably concluded that these persons did not 
make any effort to supply a breath sample. He therefore 
subtracted thirty-eight from the total number of persons 
tested and from the number charged with refusal. He 
then established two categories. The first category con-
sisted of persons who [***15] delivered at least 1.0 li-
ters of air and who were charged with refusal. There 
were thirty-six persons in this category which represents 
11.3% of all persons who were tested in Pennsauken. 
The second category is persons who delivered breath 
samples of .5 liters to .9 liters of air and who were 
charged with refusal. Fifteen individuals, representing 
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4.6% of all persons charged with refusal, fell into this 
category. Thus 15.9% of all persons who were tested in 
Pennsauken were charged with refusal despite the fact 
that they delivered at least .5 liters of air. Even Dr. Brei-
tell, the State's Chief Forensic Scientist, conceded that 
11.5% of persons who delivered a breath sample of 1.0 
liters of air or greater were charged with refusal. Dr. Saf-

FIRST ATTEMPT Volume 1.0 liters 
Duration of Breath- 3.3 seconds 

erstein examined [**130] over 25,000 breathalyzer 
cases. He estimated that in less than 5% of those cases 
was the individual charged with refusal. 

One example of an individual who was charged with 
refusal in Pennsauken and who produced a volume of air 
greater than 1.0 liter is as follows: [*353] 

Instrument Message - Minimum Volume Not Achieved 
[ 

SECOND ATTEMPT Volume 1.5 liters 
Duration of Breath 3.8 seconds 
Instrument Message -Blowing Time Too Short 

[ 
THIRD ATTEMPT Volume 1.6liters Volmne 1.6liters 

Duration of Breath 4.7 seconds 
Instrument Message- Plateau Not Reached 

[***16] This case illustrates the troubling pattern 
presented by the Pennsauken data in which persons who 
seemingly are making a good faith effort to deliver a 
breath sample are charged with refusal. This Court con-
cludes that the number of persons charged with refusal 
who attempted to deliver a breath sample on the 7110 in 
Pennsauken to be too high and therefore unacceptable. 

In assessing the scientific reliability of instruments, 
Courts, on occasion, have accepted the scientific reliabil
ity of an instrument but placed limitations on its use. The 
Supreme Court in Romano v. Kimmelman, supra, 96 N.J. 
66, 474 A.2d I, admitted the results of a Breathalyzer 
Model 900 A but required either that there be two read-
ings within .01% of each other or that the instrument 
pass state police inspection procedures for Radio Fre-
quency Interference (RFI). In In re Admissibility of Mo
tor Vehicle Speed Readings, 314 N.J. Super. 233, 714 
A.2d 381 (Law Div.l998), speed readings of the laser 
speed detector were found to be admissible without ex-
pert testimony except during heavy rain, snowfall or at 
distances in excess of [***17] 1000 feet. The trial court 
in State v. Wojtkowiak, 170 N.J Super. 44, 405 A.2d 477 
(Law Div.l979), reversed on other grounds, 174 N.J. 
Super. 460, 416 A.2d 975 (App.Div.l980) found that a 
speed reading from a moving radar instrument was scien
tifically reliable if operated in the manual mode. 

Drs. Dubowsky and Saferstein have offered possible 
solutions to remedy the unacceptably high number of 
persons charged with refusal resulting from the present 
configuration of the 7110. These proposals include re-

ducing the minimum breath volume to [*354] 1.0 liter, 
changing the blowing instruction from "take a normal 
breath and blow into the mouthpiece with one long con-
tinuous breath" to "take a deep breath and exhale all of 
it" and eliminating the prompt "Refusal (y) or (n)" from 
the instrument's message line. This court is unable to 
conclude based upon the evidence presented whether any 
or all of these suggestions would eliminate the refusal 
problem. The State will have to make the changes to the 
firmware parameters which it believes will rectify the 
problem. Then, through a period of field testing, deter-
mine if the desired result has been achieved. Until that 
has been done, no person [***18] who has delivered a 
breath sample of at least .5 liters on the 7110 may be 
charged with refusal. 

The defendants have advanced other challenges to 
the admissibility of breath test results produced by the 
7110. A number of those attacks are not related to the 
[**131] scientific reliability of the instrument. I shall 
address the defendants' arguments in sunnnary fashion. 

Breath Temperature Monitor 

The defendants assert that in order for the breath test 
results of the 7110 to be scientifically reliable the in-
strument must include the manufacturer's breath tem-
perature monitor. The 7110 is the only evidential breath 
test instrument which offers a breath temperature moni
tor as an option. Only 1% to 3% of all the 7110's in use 
contain this option. The defendants assert that the 7110 
presumes a breath temperature of 34 [degrees] C. Actual 
breath temperature varies from person to person. An in-
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crease in temperature of I [degree] C above 34 [degrees] 
C will overestimate a breath alcohol reading by 6.58%. 
The defendants assert that the breath temperature moni-
tor is required in order for the reading produced by the 
7110 to be scientifically reliable. The court rejects this 
contention. According [***19] to Dr. Dubowsky, the 
scientific community has not accepted the breath tem-
perature monitor as an accepted feature of evidential 
breath testing instruments. Dr. Saferstein has never used 
or tested the breath temperature monitor which he advo-
cates. [*355] Furthermore, even if the breath tempera-
ture monitor is accurate, it is not necessary to use this 
device to obtain scientifically reliable results. The 7110 
is calibrated presuming the ratio between blood alcohol 
and breath alcohol is 2100 to I. The factor of2100 to I 
was developed by doing studies on persons in the field 
including both arrested subjects and research subjects. 
The breath temperature of all these subjects varied. 
Therefore, the 2100 to I ratio already subsumes within it 
the variation in breath temperature of the general popula-
tion. Dr. Dubowsky notes that to the extent that a mean 
or average exists between blood alcohol and breath alco-
hol in the general population, it is 2300 to I not 2100 to 
I. The calibration of the instrument at 2100 to I results 
in an underreporting of a subject's blood alcohol 97.5% 
of the time. See State v. Downie, 117 N.J. 450, 569 A.2d 
242 (1990). The average subject receives a 9.5% dis-
count in [***20] the reported result. Dr. Dubowsky as-
serts that by using the 2100 to I ratio the blood alcohol 
reading for an individual with a 102 [degrees] F tempera-
ture will still be underreported. A breath temperature 
monitor is, therefore, not necessary to assure scientifi
cally reliable results. 

Only Breath Reading within 0.01% Tolerance should be 
compared: 

The firmware developed by New Jersey for opera-
tion of the 7110 establishes the acceptable tolerance be-
tween sets of reportable readings. The standard estab-
lished by Dr. Brettell, the State Chief Forensic Scientist, 
is that results will be accepted if they are within 0.01% 
of each other or+/- 10% of the average of the highest 
and lowest of the IR and EC values generated, whichever 
is greater. The defendants assert that accepting results 
within 10% of the average runs afoul of a New Jersey 
Supreme Court mandate that acceptable readings must be 
within 0.01 %. 

This argument does not appear to relate to the scien
tific reliability of this evidential breath instrument but 
rather the parameters established by the State. 

[*356] Furthermore this Court does not agree that 
the Supreme Court has announced a bright line rule re-
garding an acceptable tolerance [***21] level which 
would be applicable to the 7110. The Supreme Court in 

Romano v. Kimmelman, supra, 96 N.J. 66, 474 A.2d 1 
considered whether readings reported by certain breatha-
lyzer instruments are affected by radio frequency inter-
ference (rfi). The Court concluded that Model 900A 
could be affected by rfi under certain circumstances and, 
therefore, [**132] required that in order for readings 
from the 900A to be admissible without expert testimony 
the instrument must produce two readings within 0.0 I% 
of each other. Thereafter in State v. Downie, supra, 117 
N.J. 450, 569 A.2d 242, the Supreme Court directed a 
trial court to conduct an evidential hearing regarding 
whether the partition ratio variability compromises the 
scientific reliability of breathalyzer test results. The trial 
court made seven fmdings of fact. One finding was that 
the breathalyzer does not overestimate alcohol in the 
blood as long as two breath readings are taken within 
fifteen minutes of each other, they do not differ by more 
than 0.01 %, and the lower of the two is used for proof 
purposes. The Supreme Court adopted each finding of 
the trial court. However, the Court did not, during the 
course of its opinion, [***22] discuss the accepted tol
erance between the readings. It is unclear if the trial 
court's finding on this issue is just a restatement of the 
requirement announced in Romano to guard against the 
results being affected by rfi's. It is clear however, that the 
Supreme Court has never addressed an acceptable toler
ance for the 7110. 

The 7110 produces results which are more accurate 
and reliable than the breathalyzer. The EC and IR tech-
nologies generate more precise readings than the breatha
lyzer technology. The 7110 which relies on each of these 
processes to test the same breath sample produces results 
which have a scientifically reliable level of certainty. The 
tolerance for acceptable sets of reading of .01% or +/-
1 0% of the average of the highest and lowest of the IR 
and EC values generated is within scientifically accepted 
parameters. 

[*357] The parameter of 0.01% agreement is the 
strictest standard in the United States. When one consid-
ers that what is being compared between two tests is four 
results (two IR and two EC), the additional parameter of 
+/- 10% is within the tolerance considered acceptable for 
reliable results by the scientific community. Indeed the 
defendants offered no evidence [***23] that the re-
quirement was not within acceptable scientific parame
ters. The defendants argument is based solely on the as-
sertion that the established tolerance levels exceed a 
Court mandated standard. 

The defendants, legal position is not accurate, par
ticularly as it relates to the 7110. 

Public Notification of Software Changes/Printout To 
Contain Software Version 
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The defendants advance the position that the public 
should be notified of all changes in the soft-
ware/firmware for the 7110 and that the Alcohol Influ-
ence Report should contain the software version in use 
on that particular instrument. These contentions go well 
beyond the scope of a hearing to determine the scientific 
reliability of this evidential breath testing instrument. 
The Supreme Court in State v. Gar/he, 145 N.J. I, 678 
A.2d 153 (1996) held that only procedures that affect the 
conduct of a portion of the public require public notice. 
The Court concluded that because State Police proce-
dures to test breathalyzer machines do not shape the con-
duct of the public, these procedures need not comply 
with the promulgation requirements of the Administra-
tive Procedures Act, i.e., public notice. Similarly, 
changes in [***24] the 7110 soflware/fmnware would 
not change the conduct of the affected public and there-
fore public notice is not required. 

Fact Finder To Be Advised 7IIO Subject to +!- Toler
ance of0.012% 

All instruments contain a tolerance or margin of er-
ror. The defendants assert that the tolerance for the 7110 
is+/- 0.012% and that the fact finder in each case should 
be advised of this. 

[**133] [*358] In State v. Lentini, 240 N.J Super. 
330, 573 A.2d 464 (App.Div.l990) the defendants as-
serted that a reading on the breathalyzer of 0.10% should 
be adjusted downward because of the tolerance of the 
instrument. The court rejected this contention. The court 
noted that because it cannot be determined whether the 
tolerance is to be added or subtracted from the reported 
reading, the effect of considering the instrument's toler
ance is to increase a per se violation from 0.10% to 
0.11 %. This contravenes the legislative mandate that a 
per se violation is established by a 0.10% reading. The 
holding in Lentini effectively disposes of the defendants' 
argument. An instrument's tolerance is not to be consid-
ered since it would alter the blood alcohol concentration 
level established by the legislature for [***25] a per se 
violation. 

Institute Two Minute Interval Between Breath test (Inter
ference Issue) 

The defendants urge that there be a two minute in-
terval between breath tests to eliminate the potential for 
mouth alcohol interference. The defendants produced no 
evidence that results of breath test performed in less than 

two minute intervals on the 7110 would be compromised 
or inaccurate. The basis for this suggestion appears to be 
a recommendation by Dr. Dubowsky in a 1994 article. 
Dr. Dubowsky stated that this recommendation was 
made to enhance quality assurance of instruments which 
pre-date the 7110. He clearly implied that the detailed 
infom1ation contained in the Alcohol Influence Report 
produced by 7110 eliminates the two minute interval as a 
requirement for the 7110. 

Change Software So That Reported Breath Test Result 
Reports Lowest Test Value Of Breath Test Within Toler
ance 

If the reported breath test results of first and second 
tests are not within the established tolerance, a third test 
will be performed. The 7110 is designed so that there-
sults of the third test will be compared with the results of 
the first test. If these are within the accepted tolerance, 
the comparison [***26] then stops and the lowest 
[*359] result will be reported. It sometimes occurs that 
the third test will be within the accepted tolerance when 
compared to both the first and second test and that com-
parison with the second test will produce a lower breath 
test reading. Because the comparison process stops if the 
first and third tests are within the accepted tolerance, the 
lower reading from the second will not be set forth as the 
Reported Breath Test Result. The defendants urge that 
this be changed so that the Reported Breath Test will be 
the lowest test value of all breath tests within tolerance 

The 711 O's Alcohol Influence Reports sets forth all 
breath test results. Thus the lowest reading within toler-
ance will be included in the report. Moreover, the State, 
through its witnesses and its post hearing brief, advises 
that this anomaly will be changed so that only the lowest 
breath test result, within acceptable tolerances, will be 
reported in the Reported Breath Test Result. This rec-
ommendation is therefore moot. 

Conclusion 

The 7110 uses IR and EC technologies to independ-
ently measure the blood alcohol concentration of a given 
breath sample. The reportable readings produced by the 
7110 [***27] within the established tolerances are sci-
entifically accurate and reliable and therefore will be 
admitted into evidence without the need for expert testi-
mony. However, no person who delivers a breath sample 
of at least .5 liters may be charged with refusal. 

344

337



Page 1 

 
 

1 of 3 DOCUMENTS 
 

STATE OF NEW JERSEY, Plaintiff-Appellant, v. AARON P. SCHMIDT, Defen-
dant-Respondent. 

 
A-35 September Term 2010, 066538 

 
SUPREME COURT OF NEW JERSEY 

 
206 N.J. 71; 19 A.3d 457; 2011 N.J. LEXIS 619 

 
March 28, 2011, Argued  
May 26, 2011, Decided 

 
PRIOR HISTORY:  [***1]  
   On certification to the Superior Court, Appellate Divi-
sion, whose opinion is reported at 414 N.J. Super. 194, 
997 A.2d 1092 (2010). 
State v. Schmidt, 414 N.J. Super. 194, 997 A.2d 1092, 
2010 N.J. Super. LEXIS 113 (App.Div., 2010) 
 
 
COUNSEL: Boris Moczula, Assistant Attorney General, 
argued the cause for appellant (Paula T. Dow, Attorney 
General of New Jersey, attorney). 
 
Peter J. Bonfiglio, III, argued the cause for respondent 
(Hoffman-DiMuzio, attorneys). 
 
Jeffrey S. Mandel submitted a brief on behalf of amicus 
curiae Association of Criminal Defense Lawyers of New 
Jersey (PinilisHalpern, attorneys). 
 
JUDGES: JUSTICE RIVERA-SOTO delivered the 
opinion of the Court. CHIEF JUSTICE RABNER and 
JUSTICES LaVECCHIA, and HOENS join in JUSTICE 
RIVERA-SOTO's opinion. JUDGE STERN, temporarily 
assigned, filed a separate concurring opinion, in which 
JUSTICES LONG and ALBIN join. 
 
OPINION BY: RIVERA-SOTO 
 
OPINION 

 [*72]   [**457]  JUSTICE RIVERA-SOTO deliv-
ered the opinion of the Court. 

Arrested as a repeat offender for driving while in-
toxicated, defendant Aaron  [***9] P. Schmidt was read 
the standard warnings that must be provided before the 
administration of a breath-based blood alcohol test. De-

fendant consented to the administration  [**458]  of the 
breath test. Although defendant was instructed that, in 
order to produce valid results, he needed to provide a 
long, continuous breath, he twice failed to do so. The 
police then advised defendant that his failure to provide 
the required volume and length of breath would be con-
sidered a refusal to take the test. For the third consecu-
tive time, defendant failed to do as instructed and, as he 
was warned, he was charged with refusal to provide 
"samples of his breath for the purpose of making chemi-
cal tests to determine  [*73]  the content of alcohol in his 
blood[,]" in violation of N.J.S.A. 39:4-50.2(a). 

Defendant was tried on a stipulated record consist-
ing exclusively of the police report and the statement 
originally generated by the Motor Vehicle Commission 
that was read to defendant by the police. He argued that, 
despite his agreement to provide the required breath 
samples, his failure to provide the required length and 
volume of breath necessary for a valid reading was the 
functional equivalent of an initial refusal,  [***10] which 
should have triggered the police's obligation to read to 
defendant an additional statement. Rejecting that argu-
ment, the municipal court found defendant guilty of re-
fusal and imposed a sentence that it stayed pending de-
fendant's appeal. At a trial de novo before the Law Divi-
sion, defendant repeated his earlier argument; that effort 
too was unsuccessful. However, defendant's arguments 
found a more receptive audience before the Appellate 
Division, which concluded that "the instruction [con-
tained in the additional statement] was required under the 
. . . conditional or ambiguous circumstances of this 
case[,]" State v. Schmidt, 414 N.J. Super. 194, 203, 997 
A.2d 1092 (App. Div. 2010), and that the failure to meet 
that requirement mandated overturning defendant's con-
viction and sentence. 
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We disagree. Those who are required to provide a 
breath sample in order to determine whether they have 
operated a motor vehicle while under the influence of 
intoxicating liquor are statutorily entitled to "[a] standard 
statement, prepared by the chief administrator [of the 
Motor Vehicle Commission, which] shall be read by the 
police officer to the person under arrest." N.J.S.A. 39:4-
50.2(e). 1 That statement, prepared  [***11] by the Ex-
ecutive Branch,  [*74]  differentiates between those who 
consent to providing the required breath sample and all 
others, and it requires that an additional statement "be 
read aloud only if, after all other warnings have been 
provided, a person detained for driving while intoxicated 
either conditionally consents or ambiguously declines to 
provide a breath sample." State v. Spell, 196 N.J. 537, 
539, 959 A.2d 1209 (2008). Because defendant con-
sented to provide the required sample of his breath yet, 
despite warnings, failed to do so, he remained among 
those who have consented and, hence, was not entitled to 
any additional readings. 
 

1   Effective August 24, 2009, and pursuant to 
Reorganization Plan No. 03-2009, the responsi-
bility for the promulgation of standard statements 
regarding implied consent to chemical breath test 
statutes was transferred from the Chief Adminis-
trator of the Motor Vehicle Commission to the 
Attorney General. See 41 N.J.R. 2825(a) (Aug. 3, 
2009). See also N.J.S.A. 39:4-50.2(a) (providing 
that Attorney General "shall promulgate guide-
lines concerning the prosecution of" driving 
while intoxicated and refusal violations). 

 
I.  

In the early morning hours of November 29, 2007, 
Sergeant Morgan of  [***12] the Woolwich Township 
Police Department observed defendant at the wheel of 
his vehicle, approaching in the opposite direction; defen-
dant was swerving, alternately crossing over the shoulder 
line into the shoulder [**459]  and then weaving to cross 
over the dividing double-yellow lines between the east- 
and westbound traffic lanes. Sgt. Morgan gave chase, 
and defendant stopped. While advising defendant of the 
reason he had been stopped and requesting that defen-
dant produce his driver's license, vehicle registration and 
proof of insurance, Sgt. Morgan reported that he "imme-
diately could smell a strong odor of an alcoholic bever-
age coming from [defendant's] breath. [Defendant] ap-
peared to be intoxicated and impaired, as his speech was 
slow and slurred and his eyes were bloodshot." When 
asked where he had come from, defendant admitted that 
he was returning from a bar. The police asked defendant 
to undergo the standard field sobriety test. However, 
defendant replied that, because he had a physical handi-
cap, he would be unable to perform that test. The police 

nevertheless asked that defendant try to complete it; he 
made some attempts but ultimately stated "he was not 
going to do the test." Defendant  [***13] then "was ad-
vised he was under arrest, handcuffed, placed in the rear 
of [Sgt. Morgan's] patrol car, and transported to police 
headquarters." Sgt. Morgan noted that, "[w]hile en[ 
]route  [*75]  to headquarters, my patrol car filled with a 
strong odor of an alcoholic beverage, as [defendant] 
begged me to cut him a break and let him go home." 

At police headquarters, defendant was read his 
Miranda 2 warnings and "the standard statement for op-
erators of a motor vehicle." 3 The Standard Statement 
explains why a defendant has been arrested; that the law 
requires that the defendant provide the required breath 
samples; that a record of the taking of samples will be 
made and a copy provided to the defendant upon request; 
that the Miranda warnings earlier provided do not apply 
to the taking of breath samples and that the defendant has 
no right to have anyone else present during the proce-
dure; that the defendant has the right, at his own expense, 
to perform independent testing of the samples; that if the 
defendant refuses to provide the samples, he will be is-
sued a separate summons for the refusal; that any am-
biguous or conditional response also will be treated as a 
refusal; that certain minimum penalties  [***14] apply 
for refusal; and that, again, defendant is required by law 
to provide the required samples. 
 

2   Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 
3   The full text of the "New Jersey Motor Vehi-
cle Commission Standard Statement for Opera-
tors of a Motor Vehicle, N.J.S.A. 39:4-50.2(e) 
(rev. & eff. April 26, 2004)" (Standard State-
ment), can be accessed at 
http://www.state.nj.us/lps/dcj/agguide/dmvrefnew
.pdf. 

The Standard Statement further provides that, if a 
defendant "remains silent; or states, or otherwise indi-
cates, that he/she refuses to answer on the grounds that 
he/she has a right to remain silent, or wishes to consult 
an attorney, physician, or any other person; or if the re-
sponse is ambiguous or conditional, in any respect what-
soever," the police officer administering the test "shall 
read the following additional statement: 
  

   I previously informed you that the warn-
ings given to you concerning your right to 
remain silent and your right to consult 
with an attorney, do not apply to the tak-
ing of breath samples and do not give you 
a right to refuse to give, or to delay giv-
ing, samples of your breath for the pur-
pose of making chemical tests to  [*76]  
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determine the content  [***15] of alcohol 
in your blood. Your prior response, si-
lence, or lack of response, is unaccept-
able. If you do not agree, unconditionally, 
to provide breath samples now, then you 
will be issued a separate summons  
[**460]  charging you with refusing to 
submit to the taking of samples of your 
breath for the purpose of making chemical 
tests to determine the content of alcohol in 
your blood. 

Once again, I ask you, will you sub-
mit to giving samples of your breath? 

[New Jersey Motor Vehicle Commis-
sion Standard Statement for Operators of 
a Motor Vehicle -- N.J.S.A. 39:4-50.2(e) 
(rev. & eff. April 26, 2004) (Additional 
Statement).] 

 
  

After defendant consented to provide the required 
breath samples -- thereby obviating the need to read the 
Additional Statement -- Patrolman Carson of the Logan 
Township Police Department "attempted to administer 
breath testing to [defendant]. He instructed [defendant] 
to take a deep breath and blow into the mouth piece with 
one long continuous breath. [Defendant] was advised to 
continue to blow until he was told to stop. He advised he 
understood." 4 Ptl. Carson attempted to administer the 
first breath test, but defendant "refus[ed] to follow the 
instructions, by only blowing with a  [***16] short one[-
]second breath." The administering officer then "re-
instructed [defendant] and [he was] given a second test, 
in which he again gave a one[-]second breath." 5  [*77]  
Neither of the first two breath samples was of sufficient 
length and/or volume to generate a valid reading on the 
testing apparatus. Ptl. Carson, "[b]efore the third test, . . . 
re-instructed [defendant] and advised [that] if [defen-
dant] did not give a long continuous breath[, it] would be 
considered a refusal." Defendant "again provided a short 
one[-]second breath[.]" As a result, defendant "was 
charged with refusal to give a breath sample, which is 
documented on the Alcohol Influence Report Form[,]" in 
violation of N.J.S.A. 39:4-50.2. 6

 
4   The blood alcohol content testing equipment 
used was an Alcotest machine, "a device that 
purports to accurately measure the concentration 
of alcohol from a human subject through breath 
testing." State v. Chun, 194 N.J. 54, 78, 943 A.2d 
114, cert. denied,     U.S.    , 129 S. Ct. 158, 172 
L. Ed. 2d 41 (2008). The approved testing proce-
dure for that device is detailed, id. at 79-83, 943 
A.2d 114, and the test subject is required to "pro-

duce a breath sample that meets four minimum 
criteria before the sample is considered  [***17] 
to be sufficient for purposes of deriving an accu-
rate test result." Id. at 97, 943 A.2d 114. Those 
minimum criteria include minimum volume re-
quirements, a "minimum blowing time of 4.5 
seconds[,]" and a minimum volume. Ibid. 
5   Although the police report reflects that, as part 
of the second test, defendant only "gave a one[-
]second breath[,]" the Alcohol Influence Report 
Form produced by the Alcotest machine used to 
test defendant's blood alcohol content shows that, 
on the second test, the duration of defendant's 
breath was 4.9 seconds, which satisfied the dur-
ational requirement for the test. That same report 
shows that for all three tests the required 
"min[imum] vol[ume was] not achieved[,]" and 
that on the first and third tests defendant failed to 
provide the length of breath required for a valid 
Alcotest reading. Any discrepancy, then, between 
the police report and the Alcotest Influence Re-
port is not relevant. 
6   Defendant also was issued summonses for 
driving while intoxicated (DWI), in violation of 
N.J.S.A. 39:4-50; failure to maintain lane, in vio-
lation of N.J.S.A. 39:4-88; careless driving, in 
violation of N.J.S.A. 39:4-97; and possession of 
an expired insurance card, in violation of N.J.S.A. 
39:3-29.  [***18] In the municipal court, the 
driving while intoxicated charge was dismissed at 
the request of the prosecution, while the lane vio-
lation, careless driving and expired insurance 
card charges were merged into the refusal charge. 

In the municipal court, defendant consented to be 
tried on a stipulated record consisting exclusively of the 
police report and the text of the entire Standard State-
ment. He nonetheless challenged the refusal charge, 
claiming that once the police officer had determined to 
"charge [defendant] with the refusal, . . . he was required 
to read the [Additional Statement]." Oddly,  [**461]  
defendant conceded that, "if the officer was here, he 
would testify that he did read [the Additional Statement]. 
However, he did not indicate on the report that he did." 
The municipal court rejected that claim, stating that from 
"the plain reading of the refusal paragraphs [in the Stan-
dard Statement], it doesn't call for the reading of the 
[Additional Statement]." The court entered "a finding of 
guilty on the refusal[,]" and sentenced defendant, as a 
second repeat offender, to a two-year license revocation 
of defendant's driving privileges and registration as re-
quired by N.J.S.A. 39:4-50.4a(a),  [***19] a forty-eight 
hour remand to the Intoxicated Drivers Resource Center, 
plus fines, penalties and surcharges. The municipal court 
stayed its sentence pending defendant's appeal. 
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 [*78]  Defendant filed a de novo appeal to the Law 
Division, see R. 3:23-8(a), where he advanced a two-fold 
argument: "One, whether [defendant's] actions were a 
refusal; and Two, whether, even if they were, if his ac-
tions did constitute a refusal, whether the State could 
prove it based on the fact they didn't read [the Additional 
Statement]." The Law Division rejected those arguments. 
Initially focusing on defendant's second contention, the 
court explained that it did not find defendant's answer "to 
be ambiguous or conditional" and that, as a result, the 
State was not required to read the Additional Statement. 
In respect of defendant's first argument -- whether his 
actions in fact and law constituted a refusal -- the court 
explained that it wished to review that matter further and 
would issue a decision later. 

By a letter opinion and order dated November 21, 
2008, the court addressed "whether the defendant's fail-
ure to provide the appropriate volume of breath for sam-
pling rises to the level of a refusal." The court noted  
[***20] that "'anything substantially short of an uncondi-
tional, unequivocal assent to an officer's request that the 
arrested motorist take the [alcohol breath] test constitutes 
a refusal to do so.'" (quoting State v. Widmaier, 157 N.J. 
475, 488, 724 A.2d 241 (1999)(quotation omitted)). It 
factually distinguished State v. Duffy, 348 N.J. Super. 
609, 792 A.2d 555 (App. Div. 2002): in Duffy, although 
the testing officer "interpreted [the] defendant's response 
as a refusal, he did not read the [Additional Statement,]" 
id. at 612, 792 A.2d 555, whereas, in this case, the court 
found that "the defendant unconditionally agreed to take 
the [breath sample] test and was informed that his con-
tinued failure to provide a proper breath sample would be 
considered a refusal." Applying the test embodied in 
N.J.S.A. 39:4-50.4a(a) -- whether the operator of a motor 
vehicle "refuse[d] to submit to a test provided for in 
[N.J.S.A. 39:4-50.2] when requested to do so" -- the Law 
Division concluded that "defendant did knowingly refuse 
to provide a proper sample and that this has been estab-
lished beyond a reasonable doubt." It highlighted that, 
after two failed tries and before administering the test for 
a third time, the testing officer "warned [defendant]  
[***21] that if this result was not satisfactory[,  [*79]  
defendant] would be charged with refusing." It noted that 
defendant "was instructed again and administered the 
test" and that "[t]he third test resulted in the minimum 
volume again not being achieved." It stated straightfor-
wardly that it did "not find that the State must continue 
to allow the defendant to try until the [device automati-
cally cut off at the] maximum number of eleven attempts 
before the defendant can be found guilty of refusal." It 
summed up: "It was clear here that the defendant was 
properly instructed and failed to supply the minimal 
breath sample required for the machine to produce a 
reading." Adjudging defendant guilty of refusal under 

N.J.S.A. 39:4-50.2,  [**462]  the Law Division imposed 
the same sentence as had the municipal court. 

Defendant again appealed, and the Appellate Divi-
sion reversed. Schmidt, supra, 414 N.J. Super. at 203, 
997 A.2d 1092. Rejecting defendant's claim that the facts 
were insufficient to sustain a conviction for refusal, the 
panel reasoned that "defendant unambiguously consented 
to undergo an Alcotest after being read the first part of 
the Standard Statement. Nonetheless, he failed on three 
consecutive occasions to give an  [***22] adequate 
breath sample. The officer administering the test re-
garded defendant's conduct as a refusal, and he was justi-
fied in reaching that conclusion." Id. at 202, 997 A.2d 
1092 (citing State v. Geller, 348 N.J. Super. 359, 362-65, 
791 A.2d 1138 (Law Div. 2001) (finding refusal when 
defendant agreed to breath test but then blew air around, 
rather than into, mouth-piece)). 

However, the Appellate Division viewed differently 
the question of whether, in the circumstances presented, 
the police were required to read the Additional Statement 
to defendant. In its view, "[a]lthough the [Additional] 
Statement need not be read if the defendant unequivo-
cally refuses to take the test, we do not view defendant's 
apparently inadequate efforts after his prior unequivocal 
consent to be an unequivocal declaration of intent, but 
rather, an ambiguous indication of purpose." Ibid. (citing 
Spell, supra, 196 N.J. at 539-40, 959 A.2d 1209). It ob-
served that, "faced with a conditional or ambiguous re-
sponse, the officer administering the  [*80]  [breath test] 
did not read to defendant the [Additional] Statement, but 
instead merely threatened defendant with prosecution for 
refusal." Ibid. Concluding that "the instruction [of the 
Additional Statement] was required  [***23] under the . . 
. conditional or ambiguous circumstances of this case[,]" 
id. at 203, 997 A.2d 1092, the panel stated that "[s]o long 
as the [Additional] Statement is read and the defendant, 
without reasonable excuse, continues to produce inade-
quate breath samples, we find it to be within a police 
officer's discretion to terminate the [breath test] and 
charge the defendant with refusal." Ibid. It therefore re-
versed defendant's conviction and sentence for refusing 
to submit to the breath test. 

The State sought certification, raising but one issue: 
"Did the Appellate Division err in mandating that police 
officers read the [Additional S]tatement whenever a 
drunk driving defendant unequivocally assents in re-
sponse to the officer's request that defendant submit to 
breath testing, but does not provide an adequate breath 
sample?" That petition was granted. State v. Schmidt, 
205 N.J. 15, 11 A.3d 373 (2010). The Association of 
Criminal Defense Lawyers of New Jersey was granted 
leave to file a brief as amicus curiae. 
 
II.  
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The State asserts that, by requiring the reading of the 
Additional Statement in circumstances where a defen-
dant already has consented to provide a breath sample 
but fails to do so, the Appellate Division has  [***24] 
"added [a] new procedural and substantive step even 
though the supplemental reading is not required[.]" It 
notes that, by "ignoring the fact that the police officer did 
warn defendant, prior to defendant's third attempt at 
blowing into the instrument, that defendant would be 
charged with refusal if he did not provide an adequate 
breath sample[,]" the Appellate Division has "insisted on 
the formalistic use of the specific language of the [Addi-
tional S]tatement[.]" It urges that such "decision intrudes 
upon the authority of the executive branch as delegated 
by the Legislature, and violates this Court's holding in 
[Spell]." It  [*81]  claims that, in essence, the Appellate 
Division "has transformed this  [**463]  supplemental 
warning into an element of the refusal offense." 

Defendant argues that, despite defendant's consent to 
provide the samples of his breath, under Widmaier, su-
pra, his actions as a whole fell short of an "unconditional 
unequivocal assent" to the breath test and that, in those 
circumstances, the police officer was required to read the 
Additional Statement. Relying heavily on Duffy, supra, 
defendant asserts that his post-consent actions "demon-
strated that defendant did not unequivocally  [***25] 
consent to taking the test[,]" 348 N.J. Super. at 612, 792 
A.2d 555, thereby requiring that the Additional State-
ment be read. 

Amicus the Association of Criminal Defense Law-
yers of New Jersey urges the adoption of a simple stan-
dard: the failure to provide a sufficient sample equals an 
ambiguous response to the questions presented in the 
Standard Statement, thereby automatically triggering the 
State's obligation to read the Additional Statement to the 
defendant. 
 
III.  

We have noted that, "[i]n 1981, the Legislature en-
gaged in a substantial and comprehensive revision of our 
laws governing the operation of motor vehicles by in-
toxicated persons." State v. Cummings, 184 N.J. 84, 88, 
875 A.2d 906 (2005). "As part of that revision, the Leg-
islature provided that a person arrested for operating a 
motor vehicle while intoxicated who refuses to submit to 
a chemical test of his breath to determine the content of 
alcohol in his blood would be subject to certain enumer-
ated, enhanced penalties." Id. at 88-89, 875 A.2d 906. 
Those changes were "intended 'to curb the senseless 
havoc and destruction caused by intoxicated drivers,'" id. 
at 92, 875 A.2d 906 (quoting State v. Tischio, 107 N.J. 
504, 512, 527 A.2d 388 (1987)), and resulted in the re-
fusal statute that provides, in  [***26] full, as follows: 
  

   (a) Any person who operates a motor 
vehicle on any public road, street or 
highway or quasi-public area in this State 
shall be deemed to have given his consent 
to the taking of samples of his breath for 
the purpose of making chemical  [*82]  
tests to determine the content of alcohol in 
his blood; provided, however, that the tak-
ing of samples is made in accordance with 
the provisions of this act [C.39:4-50.1 et 
seq.] and at the request of a police officer 
who has reasonable grounds to believe 
that such person has been operating a mo-
tor vehicle in violation of the provisions 
of R.S.39:4-50 or section 1 of P.L.1992, 
c.189 (C.39:4-50.14). 

(b) A record of the taking of any such 
sample, disclosing the date and time 
thereof, as well as the result of any 
chemical test, shall be made and a copy 
thereof, upon his request, shall be fur-
nished or made available to the person so 
tested. 

(c) In addition to the samples taken 
and tests made at the direction of a police 
officer hereunder, the person tested shall 
be permitted to have such samples taken 
and chemical tests of his breath, urine or 
blood made by a person or physician of 
his own selection. 

(d) The police officer shall inform the 
person  [***27] tested of his rights under 
subsections (b) and (c) of this section. 

(e) No chemical test, as provided in 
this section, or specimen necessary 
thereto, may be made or taken forcibly 
and against physical resistance thereto by 
the defendant. The police officer shall, 
however, inform the person arrested of the 
consequences of refusing to submit to 
such test in accordance with section 2 
[C.39:4-50.4a] of this amendatory and 
supplementary act. A standard [**464]  
statement, prepared by the chief adminis-
trator, shall be read by the police officer 
to the person under arrest. 

[N.J.S.A. 39:4-50.2.] 
 
  
This appeal focuses on the requirements of subsection (e) 
of that statute. Central to that inquiry are the dual ques-
tions of what and how much must be read to a defendant 
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in the way of a Standard Statement before a refusal con-
viction will lie. 

The answer to the first of those questions is provided 
in the refusal statute itself. N.J.S.A. 39:4-50.2(e) explic-
itly provides that "[t]he police officer shall, however, 
inform the person arrested of the consequences of refus-
ing to submit to such test . . . [and a] standard statement, 
prepared by the chief administrator [now the Attorney 
General], shall be read by the police  [***28] officer to 
the person under arrest." Therefore, save for the penalties 
that may be imposed under N.J.S.A. 39:4-50.4a, the sub-
stance of the Standard Statement has been delegated by 
the Legislature to the Executive Branch, pointedly not to 
the Judicial Branch. 

Once the question of what must be disclosed in the 
Standard Statement is laid to rest, the corollary question 
of how much must be disclosed seems self-evident: pro-
vided the Standard Statement clearly delineates the pen-
alties for a refusal, the statutory mandates  [*83]  are 
satisfied. That said, in Widmaier, supra, this Court ad-
dressed whether statements that fall short of a clear-cut 
refusal -- in that case, a request to have a lawyer present -
- nevertheless constitute a refusal. It determined that 
"[b]ecause a police officer has no duty to bring a defen-
dant to the [breath testing] machine, instruct him to blow 
into it, and wait for defendant to protest in order to de-
termine that the defendant has refused, . . . [a 
d]efendant's conditional and ambiguous response appro-
priately was understood by the officer to be a refusal." 
157 N.J. at 498, 724 A.2d 241. Widmaier, however, rec-
ognized that "it may be in the interest of both law en-
forcement officials and  [***29] the driving public to 
amend the standard statement in order to eliminate any 
ambiguity concerning a motorist's intent to submit to the 
test." Ibid. It acknowledged that the authority to adopt 
that amendment lay not with the Judiciary, but with the 
Executive Branch and, deferring to the proper branch of 
government, it recommended 
  

   a modification of the instructions ac-
companying the statement that directs the 
police officer, in the event the motorist's 
response to the standard statement is con-
ditional in any respect whatsoever, to then 
inform the motorist that the prior response 
is unacceptable and that, unless the motor-
ist consents unconditionally to the taking 
of breath samples, a summons alleging 
violation of the breathalyzer statute will 
issue. 

[Ibid.] 
 
  

It further urged the Executive Branch "to consider revis-
ing the standard statement to further ensure that suspects 
understand that an ambiguous or conditional answer to a 
request to submit to a breathalyzer test will be deemed a 
refusal." Id. at 498-99, 724 A.2d 241. 

That request did not fall on deaf ears. Heeding this 
Court's recommendation, the Executive Branch added the 
Additional Statement at issue in this appeal, but limited 
its application solely  [***30] to those instances where a 
defendant "remains silent; or states, or otherwise indi-
cates, that he/she refuses to answer on the grounds that 
he/she has a right to remain silent, or wishes to consult 
an attorney, physician, or any other person; or if the re-
sponse is ambiguous or conditional, in any respect what-
soever[.]" See supra at n.3. Given the limited nature of 
the  [*84]  Executive Branch's actions, the relevant  
[**465]  question then becomes whether defendant's 
repeated failures to provide sufficient breath volume for 
a sufficient amount of time constituted an "ambiguous or 
conditional" response sufficient to require the need for 
the Additional Statement. 

In answering that question, we tread on previously 
traveled ground. In Spell, supra, this Court addressed an 
Appellate Division decision that, as a prophylactic, re-
quired that police officers read the Additional Statement 
"whenever a defendant does not unconditionally agree to 
the test[,]" or "refuses to immediately take the [breath 
test] upon request." State v. Spell, 395 N.J. Super. 337, 
348, 928 A.2d 921 (App. Div. 2007), modified and aff'd, 
196 N.J. 537, 959 A.2d 1209 (2008). Regardless of the 
perceived value of that holding, this Court vacated that 
extension of the application  [***31] of the Additional 
Statement because it did violence to the separation of 
powers doctrine. Spell, supra, 196 N.J. at 539, 959 A.2d 
1209. The Court noted that "the Legislature has vested in 
the Chief Administrator of the Motor Vehicle Commis-
sion (formerly the Director of the Division of Motor Ve-
hicles) [now the Attorney General] the authority to de-
termine the contents and procedure to be followed in 
respect of that standard statement[,]" and that, provided 
the minimum disclosures required by the Legislature 
appear in the Standard Statement, the Judiciary should 
defer to what the Executive Branch properly has adopted. 
Id. at 539-40, 959 A.2d 1209. As Spell stated plainly: 
"the decision to amend the standard statement is vested 
in the sound discretion of the Chief Administrator [now 
the Attorney General.]" Id. at 540, 959 A.2d 1209. 

And, more recently addressing whether the Standard 
Statement should be provided in languages other than 
English, this Court has explained that 
  

   [t]he executive branch, and not the 
courts, is best-equipped to respond to 
those concerns and still satisfy the statu-
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tory command to inform motorists of the 
consequences of refusal. N.J.S.A. 39:4-
50.2(e). We defer to the executive branch 
agency to fashion a proper  [***32] rem-
edy. The Legislature authorized the [Ex-
ecutive Branch] to develop the standard 
statement, see N.J.S.A. 39:4-50.2(e), and 
we have  [*85]  consistently deferred to 
the [Executive Branch] regarding it. See 
[Spell, supra,] 196 N.J. [at] 539-40, 959 
A.2d 1209 . . . (referring procedure out-
lined by Appellate Division for considera-
tion by [Executive Branch]); Widmaier, 
supra, 157 N.J. at 498-99, 724 A.2d 241 
(recommending that [Executive Branch] 
supplement standard statement to address 
conditional response by motorist); [State 
v. ] Leavitt, 107 N.J. [534,] 541-42, 527 
A.2d 403 [(1987)] (recommending that 
[Executive Branch] revise standard state-
ment "to advise the suspect that his right 
to consult with an attorney before giving 
any oral or written statement does not 
give him the right to refuse to give (or to 
delay giving) the breath sample when re-
quested"). 

[State v. Marquez, 202 N.J. 485, 511-
12, 998 A.2d 421 (2010) (internal quota-
tion marks and editing marks omitted).] 

 
  

Unlike it had in Spell, the Appellate Division here 
did not impose a new requirement. Instead, it concluded 
that, in the circumstances presented, defendant's thrice 
failed attempts to provide a sufficient breath sample for 
testing rendered his earlier unambiguous and uncondi-
tional assent  [***33] to submit to the breath test some-
how ambiguous or conditional, thereby triggering the 
obligation to read the Additional Statement. We do not 
agree. 

At the outset, it is telling that defendant never has 
asserted that he was somehow  [**466]  unable to pro-
vide the volume and length of breath required for a valid 
reading; he claims no limitation, whether by physical 
condition, disease, or some other verifiable cause, that 
somehow prevented him from providing the breath sam-
ples as required. 7 Therefore, the question is whether de-
fendant's failure to provide proper breath samples despite 
repeated warnings, standing alone, was sufficiently "am-
biguous or conditional" to require the reading of the Ad-
ditional Statement. Because defendant unequivocally 
consented to the breath test, his later failures to provide 
the necessary volume and length of breath samples did 
not render his earlier consent ambiguous or conditional. 

 
7   In contrast, it is starkly revealing that, when 
asked to perform the physical field sobriety test -- 
one that would have included balance testing -- 
defendant demurred, claiming that his physical 
handicap would not permit him to complete the 
field sobriety tests. 

Further, the Appellate Division's  [***34] reliance 
on Duffy is misplaced. In Duffy, supra, then Judge (later 
Justice) Wallace addressed  [*86]  circumstances where 
the defendant first stated he would submit to a breath 
test, but then informed the officer that "he was sick and 
could not take the test." 348 N.J. Super. at 610, 792 A.2d 
555. When the defendant again was asked to take the 
test, he "replied that he thought he could take it." Ibid. As 
he was being taken from the holding cell to the test site, 
the police officer "noticed defendant sticking his fingers 
down his throat as if he were trying to vomit." Ibid. The 
officer "asked defendant again if he was going to take the 
test[ and d]efendant replied, 'I'll take the test, but it's un-
der duress.'" Id. at 610-11, 792 A.2d 555. No test was 
administered, and the defendant was charged with re-
fusal. Faced with those troubling facts, the Appellate 
Division noted that it had "considerable reservation 
about whether defendant's comment that he would 'take 
the test but it's under duress,' placed a condition on tak-
ing the test[,]" id. at 612, 792 A.2d 555, sufficient to 
trigger the reading of the Additional Statement. In that 
context, however, because "defendant was not informed 
that his response was unacceptable, and that unless  
[***35] he responded 'yes,' a summons alleging violation 
of the breathalyzer statute would issue[,]" the Appellate 
Division reluctantly concluded that "the failure to inform 
defendant that his response was considered a refusal, and 
that unless he replied yes he would be cited for a refusal, 
to be a fatal defect in the State's case." Id. at 612-13, 792 
A.2d 555. 

Duffy represents the flip side of the facts of this ap-
peal, and it is entirely consistent with the principle of law 
governing the disposition of this case. Here, defendant 
clearly and specifically was informed that his failure to 
provide sufficient breath to produce a valid test result 
during his third try would be considered a refusal, and 
there was nothing ambiguous or conditional either in the 
warning provided or in defendant's failure to heed that 
warning. Furthermore, because the content of the Addi-
tional Statement neither references nor addresses the 
failure to provide the required breath samples, the re-
quirement that it be read in these circumstances lacks a 
foundation in fact. 

 [*87]  For all of the foregoing reasons, we are com-
pelled to reject the Appellate Division's extension of the 
Additional Statement as unwarranted. Again, as a ques-
tion of law,  [***36] the authority to define the contents 
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of the Standard Statement vests in the Executive Branch, 
as delegated by the Legislative Branch. Further, as a mat-
ter of fact, all parties agree that defendant consented to 
provide his breath samples for testing and, once that con-
sent is given, it cannot be vitiated, impeached or  [**467]  
otherwise revoked by a defendant's unilateral actions 
aimed at defeating the testing process. To hold otherwise 
would result in a conclusion at odds with the clear pur-
pose of the entire intoxicated driver statutory scheme: a 
defendant's unexplained and repeated failures to provide 
the necessary breath amounts to produce valid test results 
would be no different than the anecdotal acts of another 
who intentionally seeks to skew the test results by rap-
idly consuming additional alcohol and claiming that the 
test results reflect only post-driving drinking, or one who 
places foreign objects in his mouth also for the sole pur-
pose of affecting the test results. See, e.g., Chun, supra, 
194 N.J. at 79, 943 A.2d 114 (requiring that test opera-
tors "must wait twenty minutes before collecting a sam-
ple to avoid overestimated readings due to residual ef-
fects of mouth alcohol[,]" that "the operator must  
[***37] observe the test subject for the required twenty-
minute period of time to ensure that no alcohol has en-
tered the person's mouth while he or she is awaiting the 
start of the testing sequence[,]" and that "if the arrestee 
swallows anything or regurgitates, or if the operator no-
tices chewing gum or tobacco in the person's mouth, the 
operator is required to begin counting the twenty-minute 
period anew"). 

We add the following. No due process notice con-
siderations have been raised by the parties to this appeal 
in respect of defendant's failure to submit to the test and, 
hence, we need not address that question. See Simmer-
mon v. Dryvit Sys., Inc., 196 N.J. 316, 330, 953 A.2d 478 
(2008) (explaining that "'minimum procedural require-
ments' [of due process] are 'notice plus an opportunity to 
be heard and participate in the litigation'" (quoting Phil-
lips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12, 105 
S. Ct.  [*88]  2965, 2974, 86 L. Ed. 2d 628, 641-42 
(1985))). Furthermore, the parties concede that, before 
the third and last test, defendant explicitly was warned 
that the failure to provide sufficient breath for the third 
time would result in a refusal charge, and defendant has 
made no claim that he did not understand  [***38] or 
otherwise failed to appreciate the gravity of that warning. 
Finally, during oral argument, the Attorney General rep-
resented that a notice to that effect is posted at each 
breath testing location in the State and, at the Court's 
request, the State supplemented that response. 8 The ag-
gregate of those facts leads us to conclude that there are 
no due process notice concerns directly at issue in this 
appeal. 
 

8   In its post-argument certification, the State 
represented that each breath test examiner is in-

structed to inform the test subject as follows: 
"Advise subject: 'I want you to take a deep breath 
and blow into the mouthpiece with one long con-
tinuous breath. Continue to blow until I tell you 
to stop. Do you understand these instructions?'" 
The State also certified that that, "when a breath 
testing instrument is placed into service, the State 
Police breath test coordinator affixes a copy of 
these blowing instructions above the instrument" 
and that "as part of their training on the Alcotest 
instrument, breath test operators are taught to 
read the instructions for blowing into the instru-
ment to the subject before the taking of every 
breath sample." 

That said, for the avoidance of future doubt  [***39] 
and to provide consistency of administration, the inclu-
sion in the main body of the Standard Statement of a 
notice to a DWI arrestee that the failure to provide suffi-
cient breath volume for a sufficient period of time will 
constitute a refusal to submit to the breath test is both 
reasonable and salutary. Consistent with our earlier ex-
pressions in both Widmaier and Spell, we recommend to 
the Attorney General that the main text of the Standard 
Statement be supplemented to address specifically those 
instances where a DWI  [**468]  arrestee attempts to 
manipulate the results of the breath test, which supple-
ment should inform the arrestee of the consequences of 
failing to submit fully and completely to the breath test 
requirements. That notice should avoid any future due 
process claims arising out of facts similar to those pre-
sent in this appeal. 
 
 [*89]  IV.  

The judgment of the Appellate Division is reversed, 
the stay of defendant's sentence is vacated, defendant's 
conviction and sentence are reinstated, and the case is 
remanded to the Law Division to implement defendant's 
sentence without additional delay. 

CHIEF JUSTICE RABNER and JUSTICES 
LaVECCHIA and HOENS join in JUSTICE RIVERA-
SOTO's opinion. JUDGE STERN,  [***40] temporarily 
assigned, filed a separate concurring opinion in which 
JUSTICES LONG and ALBIN join. 
 
CONCUR BY: STERN 
 
CONCUR 

JUDGE STERN (temporarily assigned), concurring. 

The majority concludes that defendant "unequivo-
cally" and unconditionally consented to give a breath test 
and that the additional warning required by N.J.S.A. 
39:4-50.2(e) did not have to be read to him in order to 
sustain his conviction for refusal to provide a breath 
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sample. See N.J.S.A. 39:4-50.2(a); 39:4-50.4(a). I believe 
that, even when defendant unequivocally and uncondi-
tionally consented to give an adequate breath sample at 
the outset, once his efforts proved to be insufficient, he 
had to be further advised about his obligation to provide 
an adequate sample and the consequences of not doing 
so. Because defendant was sufficiently advised in this 
case, I concur in the judgment. 

The case was presented to the municipal court on a 
stipulated record. The parties stipulated that the police 
report, the standard statement to be read under N.J.S.A. 
39:4-50.2, and the "Alcohol Influence Report Form" for 
an Alcotest 7110 MKIII-C machine should be admitted 
into evidence. As a result, the parties agreed there was 
probable cause to arrest defendant  [***41] for driving 
while intoxicated, N.J.S.A. 39:4-50, and that defendant 
made three attempts to blow into the Alcotest and give 
two breath samples. He provided samples of 0.0 liters 
over 0.3 seconds, 1.2 liters over 4.9 seconds, and 1.2 
liters over 3.3 seconds. On each occasion the machine 
recorded "min. vol. not achieved." The municipal court 
concluded that the facts did not call for the reading of the 
additional statement, and found defendant guilty of re-
fusal. 1

 
1   The DWI was dismissed because the State in-
dicated it could not prove its case. See "Guide-
lines for Operation of Plea Agreements in the 
Municipal Court of New Jersey," appendix to 
Part VII. 

 [*90]  At the trial de novo, the Law Division found 
that "the defendant unequivocally said he would take the 
test [s]o there's nothing equivocal or conditional or am-
biguous about his reply." The judge found defendant 
guilty of "refusal" because the officer told defendant that 
his breath sample was not sufficient, and "that if he didn't 
provide a proper one it would be deemed a refusal." In its 
written opinion, the Law Division concluded: 
  

   the defendant did knowingly refuse to 
provide a proper sample and that this has 
been established beyond a reasonable  
[***42] doubt. On two tries it is uncon-
tested that the Defendant did not reach 1.5 
liters. The officer warned him that if this 
result was not satisfactory he would be 
charged with refusing. He was instructed 
again and administered the test. The third 
test resulted in the minimum volume 
again not being achieved. The Court does 
not find that the State must continue to al-
low the defendant to try until the maxi-
mum number of eleven attempts before 
the defendant can be found guilty of re-

fusal. It was clear here that the defendant 
was properly  [**469]  instructed and 
failed to supply the minimal breath sam-
ple required for the machine to produce a 
reading. 

 
  

In State v. Widmaier, 157 N.J. 475, 724 A.2d 241 
(1999), this Court (although finding a double jeopardy 
preclusion) held that a defendant's request to have an 
attorney present before agreeing to take a breathalyzer 
test was a "conditional" response, "not rising to the level 
of the unequivocal consent needed to proceed with a 
breathalyzer test," and therefore constituted a "refusal." 
Id. at 497-98, 724 A.2d 241. The Court nevertheless rec-
ommended to the appropriate Executive Branch officer 
that the standard statement be amended "to eliminate any 
ambiguity concerning a motorist's intent  [***43] to 
submit to the test." Id. at 498, 724 A.2d 241. The "Addi-
tional Instructions for Police Officer" were added to the 
form, and they require the reading of the "additional 
statement" if defendant's "response is ambiguous or con-
ditional in any respect whatsoever." State v. Schmidt, 
414 N.J. Super. 194, 196, 203, 997 A.2d 1092 (App. Div. 
2010) (emphasis added). That statement "shall be read by 
the police officer to the person under arrest," N.J.S.A. 
39:4-50.2(e). 

In State v. Duffy, 348 N.J. Super. 609, 792 A.2d 555 
(App. Div. 2002), a defendant, after saying he would 
take a breathalyzer test, indicated that he was doing so 
"under duress," and was returned to his cell without test-
ing. Id. at 610-11, 792 A.2d 555. Speaking  [*91]  
through Judge (later Justice) Wallace, the Appellate Di-
vision held that "once [the officer] interpreted the re-
sponse as a refusal," he was obligated to read the second 
part of the Standard Statement, and his failure to do so 
invalidated the conviction. Id. at 612-13, 792 A.2d 555. 
In other words, simply because the defendant said he 
consented to the breath test in the first place does not 
eliminate the possibility of an ambiguity being created 
by his subsequent conduct. 

However, even though the additional statement em-
bodied in the form provided  [***44] by N.J.S.A. 39:4-
50.2(e) did not have to be read by virtue of the initial 
consent, once defendant provided less than the minimum 
volume necessary to produce a reading, due process re-
quired that defendant be advised that he had to provide a 
breath sample sufficient to meet the minimum breath 
sample requirements in terms of volume and time, in the 
absence of which he would be arrested for "refusal." See 
State v. Chun, 194 N.J. 54, 97-105, 152, 943 A.2d 114 
(2008) (minimum requirements). See also State v. 
Marquez, 202 N.J. 485, 506, 998 A.2d 421 (2010) (not-
ing that defendant must be informed of consequences of 
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refusing to take breathalyzer test); State v. Bernhardt, 
245 N.J. Super. 210, 219, 584 A.2d 854 (App. Div. 
1991) (reiterating that refusal occurs only after officer 
informs defendant of "the consequences of refusing"). 

Here, the stipulation included admission into evi-
dence of an "Investigative Report" which stated that 
"[b]efore the third test, Mr. Schmidt was re-instructed 
and advised if he did not give a long continuous breath 
that he would be considered a refusal." In other words, 
defendant was given adequate notice of the consequences 
of his conduct. I consider such advice to be the minimum 
required, but sufficient to  [***45] comply with due 

process, 2 and concur in the judgment affirming defen-
dant's conviction for refusal. 
 

2   I believe adoption of the recommendation em-
bodied in the last paragraph of Point III of the 
majority opinion will go a long way to solving 
the problem in this case. Ante at     (slip op. at 
26). My view in this case, however, does not turn 
on any concern about the form or its amendment 
as opposed to the proofs required as a matter of 
due process. 

 [*92]   [**470]  Justices LONG and ALBIN join 
this opinion. 
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OPINION 

 [*62]   [**1046]  The opinion of the court was de-
livered by REISNER, J.A.D. 

While driving a commercial vehicle, defendant Ge-
rald E. Nunnally was arrested for a suspected violation of 
N.J.S.A. 39:3-10.13 (prohibiting operation of a commer-
cial motor vehicle by a driver "with an alcohol concen-
tration of 0.04% or more."). 1 After defendant refused to 
submit to an Alcotest, the arresting officer also charged 
him with violating the general refusal statute, N.J.S.A. 
39:4-50.4a, 2 instead of the statute pertaining to refusal 
by a person driving a commercial vehicle, N.J.S.A. 39:3-
10.24 (CDL refusal statute). The Law Division dismissed 
the refusal charge, agreeing with the municipal judge that 

the State could not prosecute defendant under the general 
refusal  [***2] statute in these circumstances and the 
State could not amend the complaint to charge defendant 
with CDL refusal, on the day of trial and after the ninety-
day statute of limitations had run. The State appealed. 
 

1   The State did not appeal from the dismissal of 
the driving under the influence (DUI) complaint, 
based on its lack of proof that defendant had a 
blood alcohol level of .04% or higher. See 
N.J.S.A. 39:3-10.13. Thus, the State has waived 
its right to pursue that charge. 
2   The penalty section of the general refusal stat-
ute is N.J.S.A. 39:4-50.4a. However, violations of 
the general refusal statute are frequently cited 
with reference to N.J.S.A. 39:4-50.2, even in 
other legislative enactments. See State v. Cum-
mings, 184 N.J. 84, 90 n.1, 875 A.2d 906 (2005); 
N.J.S.A. 39:3-10.20(i). 

Because CDL refusal is not a lesser included offense 
of general refusal, we agree that the State was precluded 
from amending the complaint to charge CDL refusal 
after the statute of limitations  [*63]  expired. We also 
hold that the driver of a commercial vehicle who is ar-
rested and charged only with CDL DUI, N.J.S.A. 39:3-
10.13, and who thereafter refuses a breath test, may only 
be charged under the cognate CDL refusal statute, 
N.J.S.A. 39:3-10.24,  [***3] and may not be prosecuted 
under the general refusal statute, N.J.S.A. 39:4-50.4a. 
Therefore, we affirm the decision of the Law Division. 

For future guidance, we note that a commercial ve-
hicle driver whose conduct violates both the general and 
CDL DUI statutes may be arrested and charged under 
both statutes. If the driver then refuses a breath test after 
being advised of  [**1047]  the consequences of refusal 
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pertaining to both statutes, the driver may also be 
charged under both refusal statutes. 3 Finally, if law en-
forcement perceives potential difficulties in enforcing the 
CDL DUI statute, because it prohibits driving with a 
BAC of .04% or higher but does not specifically prohibit 
"driving under the influence of intoxicating liquor," those 
concerns should be directed to the Legislature. 
 

3   The Legislature contemplated that a commer-
cial vehicle driver might be charged with viola-
tions of both the CDL and general DUI and re-
fusal statutes, and specifically provided that those 
offenses do not merge. N.J.S.A. 39:3-10.20(i). We 
view the anti-merger statute as evidence that the 
Legislature recognized the general and CDL vio-
lations as separate offenses with different ele-
ments. We intimate no view as to whether  [***4] 
the anti-merger provision may always be en-
forced consistent with double jeopardy principles. 
See State v. Dillihay, 127 N.J. 42, 48, 601 A.2d 
1149 (1992); State v. Eckert, 410 N.J. Super. 389, 
400-03, 982 A.2d 469 (App. Div. 2009). 

 
I  

We briefly summarize the parties' factual allegations 
to place our legal conclusions in context. The State con-
tended that on December 19, 2009, a group of school 
children flagged down a Glen Rock police car and re-
ported that a Department of Public Works (DPW) plow 
truck 4 had just hit two traffic signs and driven away. 
After following the truck to the DPW yard, a police  
[*64]  officer observed that defendant, the driver, had 
bloodshot watery eyes and slurred speech, smelled of 
alcohol, and could not walk or stand without assistance. 
According to the initial police report, defendant admitted 
that he had been drinking. When defendant repeatedly 
failed to blow properly into the Alcotest machine, after 
being read the warnings pertaining to CDL refusal, he 
was cited for refusal to take a breath test under the gen-
eral refusal statute, N.J.S.A. 39:4-50.4a. 
 

4   Apparently, the reference was to a dump truck 
with a snow plow attached to the front. 

Defendant denies that he was intoxicated, contend-
ing that  [***5] his condition was attributable to several 
serious health problems that caused his blood sugar to 
become "dangerously low." 
 
II  

On this appeal, the State raises three arguments. 
First, it contends that the proposed amendment was 
solely to correct a "technical defect" in the complaint and 
was therefore permissible under Rule 7:2-5. Second, the 
State argues that under Rule 7:14-2, the amendment 

should have been permitted because "a CDL refusal is 
the same substantive offense or a lesser included offense 
of a general refusal." Finally, the State asserts that it can 
prosecute defendant for violating the general refusal stat-
ute, which was cited in the complaint. We begin by ad-
dressing the State's arguments based on the Rules. 

A complaint for refusing a breath test must be made 
within ninety days after the commission of the offense. 
N.J.S.A. 39:5-3(b). This provision operates as a statute of 
limitations in that it bars prosecution unless the com-
plaint is made within the time limit. State v. Wallace, 201 
N.J. Super. 608, 611, 493 A.2d 645 (1985). There is no 
dispute that, well within the time limit, defendant was 
issued a Uniform Traffic Ticket, which served as a com-
bined complaint and summons. See R. 7:2-1(f);  [***6] 
State v. Fisher, 180 N.J. 462, 464, 852 A.2d 1074 
(2004). "[O]nce service of process occurs within the 
mandated time, i.e., 'timely notice of the allegations 
charged' is received by the defendant, formal errors or 
omissions may be corrected within a reasonable time." 
State v.  [*65]  Buczkowski, 395 N.J. Super. 40, 43-44, 
928 A.2d 85 (App. Div. 2007) (citations omitted). 

 [**1048]  The State contends that citing the wrong 
refusal statute was a technical defect that could be cured 
by amendment under Rule 7:2-5. This rule provides that 
"[n]o person . . . appearing in response to a summons 
shall be . . . dismissed because of any technical insuffi-
ciency or irregularity in the . . . summons, but the . . . 
summons may be amended to remedy any such technical 
defect." Ibid. In the alternative, the State relies on Rule 
7:14-2, which permits the municipal court to "amend any 
process or pleading for any omission or defect." How-
ever, "no such amendment shall be permitted which 
charges a different substantive offense, other than a 
lesser included offense." Ibid. 

Construing the two rules in pari materia, we con-
clude that a failure to cite the correct substantive offense 
is not a "technical defect" subject to amendment under 
Rule 7:2-5. Otherwise,  [***7] there would be no need 
for the specific restriction in Rule 7:14-2 against amend-
ing a complaint to charge a different substantive offense 
other than a lesser included offense. Further, allowing an 
amendment to cite a different offense is fundamentally 
different than amending to correct a minor defect, such 
as the lack of a signature or naming the wrong jurisdic-
tion in which the offense occurred. 

"Our court rules are designed to ensure that traffic 
offenses are decided on the merits rather than dismissed 
on technicalities." State v. Fisher, supra, 180 N.J. at 469, 
852 A.2d 1074. However, "[l]ike a criminal indictment," 
the "primary purpose" of a traffic ticket is "'to inform a 
defendant of the charges he must defend against'" and to 
"'ensure protection from being subsequently placed in 
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jeopardy for the same offense.'" Id. at 468, 471, 852 A.2d 
1074 (citations omitted). A proposed amendment to a 
complaint must be considered in light of those purposes. 

The cases that have allowed amendments under Rule 
7:2-5 support our view of what constitutes a technical 
amendment. In Fisher, for example, the Court held that a 
police officer's failure to  [*66]  sign a complaint was a 
technical defect that could be cured by amendment. In 
reaching  [***8] that conclusion, the Court considered 
that the complaint, though unsigned, adequately put the 
defendant on notice of the charges against him, thereby 
"safeguarding the defendant's right to procedural due 
process." Id. at 472, 852 A.2d 1074. Further, allowing an 
amendment to add the signature would not interfere 
"with his defense on the merits." Id. at 471, 852 A.2d 
1074. Fisher cited similar cases permitting amendment 
where an officer failed to sign a DWI summons, State v. 
Latorre, 228 N.J. Super. 314, 549 A.2d 871 (App. Div. 
1988), and where the complaint listed the wrong munici-
pality as the location of the offense, State v. Ryfa, 315 
N.J. Super. 376, 718 A.2d 717 (Law Div. 1998). See also 
State v Vreeland, 53 N.J. Super. 169, 147 A.2d 49 (App. 
Div. 1958)(listing the wrong municipality on the com-
plaint). 

In order to prepare a defense, a defendant must 
know the offense with which he or she is charged, in-
cluding the facts the State must prove to establish that 
offense. State v. Franklin, 184 N.J. 516, 534, 878 A.2d 
757 (2005) (citing State v. Wein, 80 N.J. 491, 497, 404 
A.2d 302 (1979)). 5 In the Criminal Code, a lesser in-
cluded offense is defined as an offense that can be "es-
tablished by proof of the same or less than all the facts 
required to establish the commission of the offense  
[***9] charged."  [**1049]  N.J.S.A. 2C:1-8(d)(1). See 
State v. Parkins, 263 N.J. Super. 423, 425-26, 622 A.2d 
1370 (Law Div. 1993). 
 

5   This is not a case in which the charging 
document gave defendant notice of the evidence 
supporting a violation of one statute but cited to 
another statute. The ticket issued to defendant did 
not recite the elements of CDL refusal. It simply 
noted that he was being charged with violating 
"N.J.S.A. 39:4-50.2." 

We conclude that CDL refusal is not a lesser in-
cluded offense of general refusal, because the two of-
fenses require proof of different facts. As discussed in 
greater detail in section III B, infra, general refusal and 
CDL refusal require as an element proof that the driver 
was arrested for, respectively, general DUI  [*67]  or 
CDL DUI. A driver arrested only for CDL DUI cannot 
be charged with general refusal based on that arrest. 

Additionally, while both offenses require proof that 
the defendant refused to submit to a breath test, N.J.S.A. 
39:3-10.24f and N.J.S.A. 39:4-50.4a(a), the CDL refusal 
statute requires proof that 
  

   the arresting officer had probable cause 
to believe that the person had been operat-
ing or was in actual physical control of a 
commercial motor vehicle on the public 
highways  [***10] or quasi-public areas 
of this State with an alcohol concentra-
tion at 0.04% or more. 

[N.J.S.A. 39:3-10.24f (emphasis 
added).] 

 
  
On the other hand, the general refusal statute requires 
proof that 

   the arresting officer had probable cause 
to believe that the person had been driving 
or was in actual physical control of a mo-
tor vehicle on the public highways or 
quasi-public areas of this State while the 
person was under the influence of intoxi-
cating liquor. 

[N.J.S.A. 39:4-50.4a(a) (emphasis 
added).] 

 
  
A driver is "under the influence" of alcohol, N.J.S.A. 
39:4-50, when his or her "physical coordination or men-
tal faculties are deleteriously affected." State v. Emery, 
27 N.J. 348, 355, 142 A.2d 874 (1958). The CDL statute 
requires different proof than the general statute, in that 
the officer must have probable cause to believe that the 
commercial vehicle driver had at least a .04% BAC, as 
opposed to being "under the influence" of alcohol. 6

 
6   The Legislature adopted the .04% BAC stan-
dard for commercial vehicle drivers to ensure that 
New Jersey law would be consistent with the 
standards set forth in the federal Commercial Mo-
tor Vehicle Safety Act of 1986. See 49 U.S.C.A. 
§§ 31306, 31310(a). Consistency was required  
[***11] to avoid losing federal highway funding. 
See Assembly Statement to A-3258; 49 U.S.C.A. 
§ 31311(a)(3). 

In critical respects, the elements of CDL refusal "are 
not lesser, but different than" the elements for general 
refusal. State v. Parkins, supra, 263 N.J. Super. at 425, 
622 A.2d 1370. Therefore, it is not the same or a lesser 
included offense, and the State was  [*68]  not entitled to 
amend the complaint on the day of trial to charge defen-
dant with CDL refusal. 7 R. 7:14-2. 
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7   Nor is general refusal a lesser included offense 
of CDL refusal. In addition to the different arrest 
elements, some drivers may appear unaffected by 
alcohol, and be able to drive safely, despite hav-
ing a BAC of .04%. In that sense, the commercial 
DUI standard is more stringent than the general 
DUI standard, which sets .08% BAC as the level 
of presumptive intoxication. 

 
III  

We also reject the State's argument that defendant 
could be prosecuted under the general refusal statute, 
N.J.S.A. 39:4-50.4a. We agree with the State that, in ap-
propriate circumstances, the driver of a commercial ve-
hicle can be prosecuted under the general DUI and gen-
eral refusal statutes and, in appropriate circumstances, 
may be charged with both CDL and general offenses.  
[***12] To put our ruling in context, we think it worth-
while to describe the statutory scheme as it bears on this 
point. 
 
A.  

As noted above, the general refusal statute penalizes 
anyone operating a "motor  [**1050]  vehicle" in a pub-
lic or quasi-public area who refuses to provide a breath 
sample when a police officer has reasonable grounds to 
believe that the driver is operating the motor vehicle 
while under the influence of intoxicating liquor. N.J.S.A. 
39:4-50.2, -50.4a. A "motor vehicle" is defined as "all 
vehicles propelled otherwise than by muscular power, 
excepting such vehicles as run only upon rails or tracks 
and motorized bicycles." N.J.S.A. 39:1-1. 

The CDL refusal statute penalizes any driver operat-
ing a "commercial motor vehicle" who refuses to submit 
to a breath test when the police officer requesting the test 
has reasonable grounds to believe that the driver was 
operating the vehicle with a BAC at or in excess of 
0.04%. N.J.S.A. 39:3-10.24. A "commercial motor vehi-
cle" is defined as "every type of motor-driven vehicle 
used for  [*69]  commercial purposes on the highways, . . 
. excepting such vehicles as are run only upon rails or 
tracks and vehicles of the passenger car type used for 
touring purposes  [***13] or the carrying of farm prod-
ucts and milk." N.J.S.A. 39:1-1. 8 We conclude that under 
Title 39, at least as it pertains to DUI-related offenses, 
commercial motor vehicles are to be treated as a subset 
of the larger category of motor vehicles, and the driver of 
a commercial vehicle may be charged under either or 
both the general or CDL-specific portions of the statute. 
 

8   Although the definition of "commercial motor 
vehicle" does not specifically exclude motorized 

bicycles, the definition of "vehicle" excludes 
"motorized bicycles." N.J.S.A. 39:1-1. 

We find further support for this view in N.J.S.A. 
39:3-10.20(a)(4), which contemplates that a commercial 
vehicle driver may be charged with violating a more 
general section of the statute pertaining to "motor vehi-
cles": 
  

   a. In addition to the imposition of any 
other penalty provided by law, the chief 
administrator shall suspend for not less 
than one year nor more than three years 
the commercial motor vehicle driving 
privilege of a person convicted for a first 
violation of: 

(1) R.S.39:4-50 if the motor vehicle 
was a commercial motor vehicle or sec-
tion 5 [C.39:3-10.13] of this act. 

. . . . 

(4) Refusal to submit to a chemical 
test under section 2 of  [***14] P.L.1966, 
c.142 (C.39:4-50.2) or section 16 
[C.39:3-10.24] of this act if the motor ve-
hicle was a commercial motor vehicle. 

[N.J.S.A. 39:3-10.20(a) (emphasis 
added).] 

 
  

The statute first referenced in subsection (1), 
N.J.S.A. 39:4-50, sets forth the general provision prohib-
iting driving "a motor vehicle while under the influence 
of intoxicating liquor." N.J.S.A. 39:4-50(a). The second 
statute cited in (1) is the specific prohibition against driv-
ing "a commercial motor vehicle in this State with an 
alcohol concentration of 0.04% or more." N.J.S.A. 39:3-
10.13. Thus, we infer that an intoxicated driver of a 
commercial vehicle may be charged with a violation of 
the general DUI statute or with a violation of the DUI 
statute pertaining specifically to commercial vehicles. 

 [*70]  Turning to subsection (4), the statute refers in 
the alternative to a charge under the general refusal stat-
ute, N.J.S.A. 39:4-50.2, or the refusal statute pertaining 
specifically to commercial vehicle drivers, N.J.S.A. 39:3-
10.24. Taken in context, we construe subsection (4), like 
subsection (1), as evincing the Legislature's intent that 
the driver of a commercial vehicle may be charged under 
either the refusal statute pertaining  [***15] generally to 
drivers of motor vehicles or the provision pertaining spe-
cifically to drivers of commercial vehicles. 

 [**1051]  While the two subsections are worded 
somewhat differently, it is clear that subsections (a)(1) 
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and (a)(4) both refer to charges that may be brought 
against a commercial licensee who is driving a commer-
cial vehicle. Two separate subsections, (j)(1) and (j)(3), 
specifically require a one-year commercial license sus-
pension to be imposed on any commercial driver con-
victed of either DUI or refusal while driving a non-
commercial vehicle. N.J.S.A. 39:3-10.20(j)(1) and -
10.20(j)(3). 

One of the evident purposes of section 10.20 was to 
ensure that drivers of commercial vehicles will suffer the 
same length of suspension of their commercial drivers 
licenses regardless of whether they are convicted under 
the general statute or the commercial driver statute. For 
example, the ordinary penalty for a first-time general 
DUI conviction is a three-month suspension of one's 
general driver's license, or a suspension of seven months 
to a year, depending on the driver's BAC. N.J.S.A. 39:4-
50(a)(1)(i), -50(a)(1)(ii). The ordinary penalty for a first-
time refusal is a suspension of seven months to  [***16] 
a year. N.J.S.A. 39:4-50.4a(a). However, in enacting 
N.J.S.A. 39:3-10.20(a), the Legislature ensured that, 
whether convicted under the general or CDL portions of 
the DUI or refusal statutes, a commercial vehicle driver 
will suffer the enhanced commercial drivers license sus-
pension, set at one to three years. 9

 
9   The CDL suspension is in addition to any 
other penalty that may be imposed as "provided 
by law." N.J.S.A. 39:3-10.20(a). 

 [*71]  Furthermore, the Legislature has recognized 
the possibility that a defendant might be convicted under 
the general and CDL refusal statutes due to a single inci-
dent. Under such circumstances, the Legislature has ex-
plicitly mandated that the two offenses would not merge. 
N.J.S.A. 39:3-10.20(i) (precluding application of the 
merger doctrine where a defendant has been convicted 
under the general refusal and/or drunk driving statutes 
and the CDL refusal and/or drunk driving statutes). See 
Robert Ramsey, New Jersey Drunk Driving Law (2010 
ed.) at 1627. 

The plow truck defendant operated on December 19, 
2009 was both a motor vehicle and a commercial motor 
vehicle. The State alleged that defendant was arrested 
because he was driving erratically, smelled of alcohol, 
exhibited  [***17] glassy eyes, slurred his speech, could 
not walk or sit without assistance, and admitted to the 
police that he had "been drinking all day." The arresting 
officer therefore could have arrested him for violating 
the general DUI statute, as well as the CDL DUI statute. 
See United States v. Batchelder, 442 U.S. 114, 123, 99 S. 
Ct. 2198, 2204, 60 L. Ed. 2d 755, 764 (1979); State v. 
Kittrell, 145 N.J. 112, 128-30, 678 A.2d 209 (1996); 
N.J.S.A. 2C:1-8(a) ("When the same conduct of a defen-
dant may establish the commission of more than one 

offense, the defendant may be prosecuted for each such 
offense"). But he did not do so. As discussed in the next 
section, that omission precluded the State from charging 
and prosecuting defendant under the general refusal stat-
ute, N.J.S.A. 39:4-50.4. 
 
B.  

The general refusal statute has three pertinent sec-
tions. The first section provides that any driver is deemed 
to have consented to take a breath test, if that driver has 
been requested to take the test by a police officer who 
has probable cause to believe that the driver has violated 
the general DUI statute, N.J.S.A. 39:4-50: 
  

   Any person who operates a motor vehi-
cle on any public road, street or highway 
or quasi-public area in  [***18] this State 
shall be  [**1052]  deemed to have given 
his consent to the taking of samples of his 
breath for the purpose of making chemical 
tests to determine the content of alcohol in 
his blood; provided, however, that the tak-
ing of  [*72]  samples is made in accor-
dance with the provisions of this act 
[C.39:4-50.1 et seq.] and at the request of 
a police officer who has reasonable 
grounds to believe that such person has 
been operating a motor vehicle in viola-
tion of the provisions of R.S.39:4-50 or 
section 1 of P.L.1992, c.189 (C.39:4-
50.14) [pertaining to underage drivers]. 

[N.J.S.A. 39:4-50.2(a)] 
 
  

A second section specifically refers to the require-
ment that the driver be arrested: 
  

   (e) No chemical test, as provided in this 
section, or specimen necessary thereto, 
may be made or taken forcibly and against 
physical resistance thereto by the defen-
dant. The police officer shall, however, in-
form the person arrested of the conse-
quences of refusing to submit to such test 
in accordance with section 2 [C.39:4-
50.4a] . . . A standard statement, prepared 
by the chief administrator, shall be read 
by the police officer to the person under 
arrest. 

[N.J.S.A. 39:4-50.2(e) (emphasis 
added).] 
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The penalties for general refusal  [***19] are set 
forth in a third section, N.J.S.A. 39:4-50.4a, which spe-
cifically requires proof that the driver refused the breath 
test after being arrested for general DUI. That section 
provides, in pertinent part, that 
  

   the municipal court shall revoke the 
right to operate a motor vehicle of any 
operator who, after being arrested for a 
violation of R.S.39:4-50 or section 1 of 
P.L.1992, c.189 (C.39:4-50.14), shall re-
fuse to submit to a test provided for in 
section 2 of P.L.1966, c.142 (C.39:4-50.2) 
when requested to do so. 

[N.J.S.A. 39:4-50.4a(a) (emphasis 
added).] 

 
  

In State v. Marquez, 202 N.J. 485, 998 A.2d 421 
(2010), the Court read N.J.S.A. 39:4-50.2 and -50.4a in 
pari materia to determine the elements of general refusal: 
  

   A careful reading of the two statutes re-
veals four essential elements to sustain a 
refusal conviction: (1) the arresting officer 
had probable cause to believe that defen-
dant had been driving or was in actual 
physical control of a motor vehicle while 
under the influence of alcohol or drugs; 
(2) defendant was arrested for driving 
while intoxicated; (3) the officer requested 
defendant to submit to a chemical breath 
test and informed defendant of the conse-
quences of refusing to do so; and  [***20] 
(4) defendant thereafter refused to submit 
to the test. 

[Id. at 503, 998 A.2d 421 (emphasis 
added; citations omitted).] 

 
  

Applying a similar analysis, we conclude that the 
CDL refusal statute requires proof of these elements: (1) 
the arresting officer had probable cause to believe that 
the driver was operating or in physical control of a com-
mercial vehicle while having a BAC of .04% or higher; 
(2) the driver was arrested for a violation of the  [*73]  
CDL DUI statute; (3) the officer requested the driver to 
submit to a breath test and advised the driver of the legal 
consequences that are specifically applicable to CDL 
refusal; and (4) after receiving this advice, the driver 
refused to take the breath test. Our reasoning is as fol-
lows. 

The CDL refusal statute, N.J.S.A. 39:3-10.24, deems 
a commercial driver to have given consent to take a 
breath test under circumstances that include the arresting 
officer having probable cause to believe that the driver 
has a BAC of .04% or higher: 
  

   a. A person who operates a commercial 
motor vehicle on a public road, street, or 
highway, or quasi-public area in this 
State, shall be deemed to have  [**1053]  
given his consent to the taking of samples 
of his breath for the purposes of making  
[***21] chemical tests to determine alco-
hol concentration; provided, however, that 
the taking of samples shall be made in ac-
cordance with the provisions of this act 
and at the request of a police officer who 
has reasonable grounds to believe that the 
person has been operating a commercial 
motor vehicle with an alcohol concentra-
tion of 0.04% or more. 

[N.J.S.A. 39:3-10.24(a) (emphasis 
added).] 

 
  

In addition, the officer must read the arrested driver 
a standard statement, warning the driver of the conse-
quences of refusing to take the breath test, and specifi-
cally, of the statutory penalties for CDL refusal: 
  

   e. No chemical test . . . may be made or 
taken forcibly . . . . The police officer 
shall, however, inform the person arrested 
of the consequences of refusing to submit 
to such test including the penalties under 
section 12 [C.39:3-10.20] of this act. A 
standard statement, prepared by the direc-
tor, shall be read by the police officer to 
the person. 

[N.J.S.A. 39:3-10.24(e) (emphasis 
added).] 

 
  
The statute specifies that an arrest is required in order to 
charge and penalize a driver for CDL refusal: 

   The court shall determine by a prepon-
derance of the evidence whether the ar-
resting officer had probable cause  
[***22] to believe that the person had 
been operating or was in actual physical 
control of a commercial motor vehicle on 
the public highways or quasi-public areas 
of this State with an alcohol concentration 
at 0.04% or more, whether the person was 
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placed under arrest, whether he refused to 
submit to the test upon request of the offi-
cer, and if these elements of the violation 
are not established, no conviction shall is-
sue. 

[N.J.S.A. 39:3-10.24 (emphasis 
added).] 

 
  
 [*74]  Reading all of the pertinent sections of N.J.S.A. 
39:3-10.24 together, we infer that the "arrest" which is 
required is an arrest for CDL DUI. Otherwise, it would 
make no sense to also require that the arresting officer 
have probable cause to believe that the driver had a BAC 
of at least .04%, which is the BAC applicable to CDL 
DUI. 

The State concedes that an arrest under the CDL 
DUI statute is an element of the CDL refusal statute, and 
that a defendant may not be prosecuted for CDL refusal 
based on an arrest for general DUI. We agree. However, 
the State argues that an arrest for CDL DUI may none-
theless serve as the predicate for a prosecution under the 
general refusal statute. We disagree, for the reasons pre-
viously stated as well as for  [***23] the following rea-
sons. 

The implied consent, or "refusal" statutes, are a nec-
essary adjunct to the DUI laws, because they provide a 
source of proof of the predicate offense for which the 
motorist is arrested. As the Supreme Court explained in 
Marquez: 
  

   Enforcement was undermined, . . . be-
cause drivers did not have to submit to 
blood-alcohol tests and faced no penalties 
if they refused to do so. Refusal rates na-
tionally were as high as 92%. . . . 

As a result, in 1966, the Legislature 
enacted both an implied consent law, 
N.J.S.A. 39:4-50.2, and a refusal statute, 
N.J.S.A. 39:4-50.4. . . . . The simultaneous 

passage of those laws was designed to en-
courage people arrested for drunk driving 
to submit a breath sample and to enable 
law enforcement to obtain objective scien-
tific evidence of intoxication. 

[Marquez, supra, 202 N.J. at 497, 
998 A.2d 421 (citations omitted.] 

 
  

 [**1054]  See also State v. Eckert, supra, 410 N.J. 
Super. at 396-97, 982 A.2d 469. It therefore makes logi-
cal sense that an arrest for the predicate offense is an 
element of the corresponding refusal offense, because the 
purpose of the breath test is to obtain "scientific evi-
dence" to prove the offense for which the person was 
arrested. Marquez, supra, 202 N.J. at 497, 998 A.2d 421.  
[***24] Of course, the Legislature conceivably could 
have structured the general and CDL refusal laws differ-
ently, to permit prosecution for general refusal based on 
an arrest for CDL DUI, but that is not how the laws were 
written. Further, even if we deemed the  [*75]  refusal 
statutes to be ambiguous, because they are quasi-criminal 
we would be constrained to construe them narrowly, in 
favor of the defendant. See State v. Churchdale Leasing, 
115 N.J. 83, 102, 557 A.2d 277 (1989); State v. Dively, 
92 N.J. 573, 585, 458 A.2d 502 (1983). 

Finally, we do not address the State's argument that 
the CDL DUI statute must be construed to include driv-
ing under the influence of intoxicating liquor, in addition 
to driving with a BAC of .04% or higher. We note that 
the officer's observations in this case - of a driver who 
appeared to be "falling down drunk" and who admitted 
he had been drinking all day - might provide probable 
cause to believe that the driver had a BAC of .04% or 
higher. Certainly, a driver in that condition could be ar-
rested on suspicion of general DUI. However, if law en-
forcement agencies perceive a problem in enforcing the 
CDL DUI statute as currently written, that concern 
should be addressed to the Legislature. 

Affirmed. 
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1 

SUPREME COURT OF THE UNITED STATES 

No.07-591 

LUIS E. MELENDEZ-DIAZ, PETITIONER v. 
MASSACHUSETTS 

ON WRIT OF CERTIORARI TO THE APPEALS COURT OF 
MASSACHUSETTS 

[June 25, 2009] 

JUSTICE SCALIA delivered the opinion of the Court. 
The Massachusetts courts in this case admitted into 

evidence affidavits reporting the results of forensic analy-
sis which showed that material seized by the police and 
connected to the defendant was cocaine. The question 
presented is whether those affidavits are "testimonial," 
rendering the affiants "witnesses" subject to the defen-
dant's right of confrontation under the Sixth Amendment. 

I 

In 2001, Boston police officers received a tip that a 
Kmart employee, Thomas Wright, was engaging in suspi-
cious activity. The informant reported that Wright re-
peatedly received phone calls at work, after each of which 
he would be picked up in front of the store by a blue sedan, 
and would return to the store a short time later. The 
police set up surveillance in the Kmart parking lot and 
witnessed this precise sequence of events. When Wright 
got out of the car upon his return, one of the officers de-
tained and searched him, finding four clear white plastic 
bags containing a substance resembling cocaine. The 
officer then signaled other officers on the scene to arrest 
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the two men in the ear-one of whom was petitioner Luis 
Melendez-Diaz. The officers placed all three men in a 
police cruiser. 

During the short drive to the police station, the officers 
observed their passengers fidgeting and making furtive 
movements in the back of the car. Mter depositing the 
men at the station, they searched the police cruiser and 
found a plastic bag containing 19 smaller plastic bags 
hidden in the partition between the front and back seats. 
They submitted the seized evidence to a state laboratory 
required by law to conduct chemical analysis upon police 
request. Mass. Gen. Laws, ch. 111, §12 (West 2006). 

Melendez-Diaz was charged with distributing cocaine 
and with trafficking in cocaine in an amount between 14 
and 28 grams. Ch. 94C, §§32A, 32E(b)(1). At trial, the 
prosecution placed into evidence the bags seized from 
Wright and from the police cruiser. It also submitted 
three "certificates of analysis" showing the results of the 
forensic analysis performed on the seized substances. The 
certificates reported the weight of the seized bags and 
stated that the bags "[h]a[ve] been examined with the 
following results: The substance was found to contain: 
Cocaine." App. to Pet. for Cert. 24a, 26a, 28a. The certifi-
cates were sworn to before a notary public by analysts at 
the State Laboratory Institute of the Massachusetts De-
partment of Public Health, as required under Massachu-
setts law. Mass. Gen. Laws, ch. 111, §13. 

Petitioner objected to the admission of the certificates, 
asserting that our Confrontation Clause decision in Craw
ford v. Washington, 541 U. 8. 36 (2004), required the 
analysts to testify in person. The objection was overruled, 
and the certificates were admitted pursuant to state law 
as "prima facie evidence of the composition, quality, and 
the net weight of the narcotic ... analyzed." Mass. Gen. 
Laws, ch. 111, §13. 

The jury found Melendez-Diaz guilty. He appealed, 
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contending, among other things, that admission of the 
certificates violated his Sixth Amendment right to be 
confronted with the witnesses against him. The Appeals 
Court of Massachusetts rejected the claim, affirmance 
order, 69 Mass. App. 1114, 870 N. E. 2d 676, 2007 WL 
2189152, *4, n. 3 (July 31, 2007), relying on the Massa-
chusetts Supreme Judicial Court's decision in Common
wealth v. Verde, 444 Mass. 279, 283-285, 827 N. E. 2d 701, 
705-706 (2005), which held that the authors of certificates 
of forensic analysis are not subject to confrontation under 
the Sixth Amendment. The Supreme Judicial Court de-
nied review. 449 Mass. 1113, 874 N. E. 2d 407 (2007). We 
granted certiorari. 552 U. S. _ (2008). 

II 
The Sixth Amendment to the United States Constitu-

tion, made applicable to the States via the Fourteenth 
Amendment, Pointer v. Texas, 380 U. S. 400, 403 (1965), 
provides that "[i]n all criminal prosecutions, the accused 
shall enjoy the right . . . to be confronted with the wit-
nesses against him." In Crawford, after reviewing the 
Clause's historical underpinnings, we held that it guaran-
tees a defendant's right to confront those "who 'bear testi-
mony"' against him. 541 U. S., at 51. A witness's testi-
mony against a defendant is thus inadmissible unless the 
witness appears at trial or, if the witness is unavailable, 
the defendant had a prior opportunity for cross-
examination. Id., at 54. 

Our opinion described the class of testimonial state-
ments covered by the Confrontation Clause as follows: 

"Various formulations of this core class of testimo-
nial statements exist: ex parte in-court testimony or 
its functional equivalent-that is, material such as af-
fidavits, custodial examinations, prior testimony that 
the defendant was unable to cross-examine, or similar 
pretrial statements that declarants would reasonably 
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expect to be used prosecutorially; extrajudicial state-
ments ... contained in formalized testimonial materi-
als, such as affidavits, depositions, prior testimony, or 
confessions; statements that were made under cir-
cumstances which would lead an objective witness 
reasonably to believe that the statement would be 
available for use at a later trial." Id., at 51-52 (inter-
nal quotation marks and citations omitted). 

There is little doubt that the documents at issue in this 
case fall within the "core class of testimonial statements" 
thus described. Our description of that category mentions 
affidavits twice. See also White v. lllinois, 502 U. S. 346, 
365 (1992) (THOMAS, J., concurring in part and concurring 
in judgment) ("[T]he Confrontation Clause is implicated by 
extrajudicial statements only insofar as they are contained 
in formalized testimonial materials, such as affidavits, 
depositions, prior testimony, or confessions"). The docu-
ments at issue here, while denominated by Massachusetts 
law "certificates," are quite plainly affidavits: "declara-
tion[s] of facts written down and sworn to by the declarant 
before an officer authorized to administer oaths." Black's 
Law Dictionary 62 (8th ed. 2004). They are incontroverti-
bly a '"solemn declaration or affirmation made for the 
purpose of establishing or proving some fact."' Crawford, 
supra, at 51 (quoting 2 N. Webster, An American Diction-
ary of the English Language (1828)). The fact in question 
is that the substance found in the possession of Melendez-
Diaz and his codefendants was, as the prosecution 
claimed, cocaine-the precise testimony the analysts 
would be expected to provide if called at trial. The "certifi-
cates" are functionally identical to live, in-court testimony, 
doing "precisely what a witness does on direct examina-
tion." Davis v. Washington, 547 U.S. 813, 830 (2006) 
(emphasis deleted). 

Here, moreover, not only were the affidavits '"made 
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under circumstances which would lead an objective wit-
ness reasonably to believe that the statement would be 
available for use at a later trial,"' Crawford, supra, at 52, 
but under Massachusetts law the sole purpose of the affi-
davits was to provide "prima facie evidence of the composi-
tion, quality, and the net weight" of the analyzed sub-
stance, Mass. Gen. Laws, ch. 111, §13. We can safely 
assume that the analysts were aware of the affidavits' 
evidentiary purpose, since that purpose-as stated in the 
relevant state-law provision-was reprinted on the affida-
vits themselves. See App. to Pet. for Cert. 25a, 27a, 29a. 

In short, under our decision in Crawford the analysts' 
affidavits were testimonial statements, and the analysts 
were "witnesses" for purposes of the Sixth Amendment. 
Absent a showing that the analysts were unavailable to 
testify at trial and that petitioner had a prior opportunity 
to cross-examine them, petitioner was entitled to '"be 
confronted with"' the analysts at trial. Crawford, supra, 
at 54.1 

III 

Respondent and the dissent advance a potpourri of 

1 Contrary to the dissent's suggestion, post, at 3-4, 7 (opinion of KEN
NEDY, J.), we do not hold, and it is not the case, that anyone whose 
testimony may be relevant in establishing the chain of custody, authen
ticity of the sample, or accuracy of the testing device, must appear in 
person as part of the prosecution's case. While the dissent is correct 
that "[i]t is the obligation of the prosecution to establish the chain of 
custody/' post, at 7, this does not mean that everyone who laid hands on 
the evidence must be called. As stated in the dissent's own quotation, 
ibid., from United States v. Lott, 854 F. 2d 244, 250 (CA7 1988), "gaps 
in the chain [of custody] normally go to the weight of the evidence 
rather than its admissibility." It is up to the prosecution to decide what 
steps in the chain of custody are so crucial as to require evidence; but 
what testimony is introduced must (if the defendant objects) be intro
duced live. Additionally, documents prepared in the regular course of 
equipment maintenance may well qualify as nontestimonial records. 
See infra, at 15-16, 18. 
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analytic arguments in an effort to avoid this rather 
straightforward application of our holding in Crawford. 
Before addressing them, however, we must assure the 
reader of the falsity of the dissent's opening alarum that 
we are "sweep[ing] away an accepted rule governing the 
admission of scientific evidence" that has been "estab-
lished for at least 90 years" and "extends across at least 35 
States and six Federal Courts of Appeals." Post, at 1 
(opinion of KENNEDY, J.). 

The vast majority of the state-court cases the dissent 
cites in support of this claim come not from the last 90 
years, but from the last 30, and not surprisingly nearly all 
of them rely on our decision in Ohio v. Roberts, 448 U. S. 
56 (1980), or its since-rejected theory that unconfronted 
testimony was admissible as long as it bore indicia of 
reliability, id., at 66. See post, at 30.2 As for the six Fed-
eral Courts of Appeals cases cited by the dissent, five of 
them postdated and expressly relied on Roberts. See post, 
at 21-22. The sixth predated Roberts but relied entirely 
on the same erroneous theory. See Kay v. United States, 
255 F. 2d 476, 480-481 (CA4 1958) (rejecting confronta-
tion clause challenge "where there is reasonable necessity 
for [the evidence] and where ... the evidence has those 
qualities of reliability and trustworthiness"). 

A review of cases that predate the Roberts era yields a 
mixed picture. As the dissent notes, three state supreme 
court decisions from the early 20th century denied con-
frontation with respect to certificates of analysis regarding 
a substance's alcohol content. See post, at 21 (citing cases 

2 The exception is a single pre-Roberts case that relied on longstand
ing Massachusetts precedent. See Commonwealth v. Harvard, 356 
Mass. 452, 462, 253 N. E. 2d 346, 352 (1969). Others are simply irrele-
vant, since they involved medical reports created for treatment pur
poses, which would not be testimonial under our decision today. See, 
e.g., Baber v. State, 775 So. 2d 258, 258-259 (Fla. 2000); State v. Gar
lick, 313 Md. 209, 223-225, 545 A 2d 27, 34-35 (1998). 
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from Massachusetts, Connecticut, and Virginia). But 
other state courts in the same era reached the opposite 
conclusion. See Torres v. State, 18 S. W. 2d 179, 180 (Tex. 
Crim. App. 1929); Volrich v. State, No. 278, 1925 WL 2473 
(Ohio App., Nov. 2, 1925). At least this much is entirely 
clear: In faithfully applying Crawford to the facts of this 
case, we are not overruling 90 years of settled jurispru-
dence. It is the dissent that seeks to overturn precedent 
by resurrecting Roberts a mere five years after it was 
rejected in Crawford. 

We turn now to the various legal arguments raised by 
respondent and the dissent. 

A 
Respondent first argues that the analysts are not sub-

ject to confrontation because they are not "accusatory'' 
witnesses, in that they do not directly accuse petitioner of 
wrongdoing; rather, their testimony is inculpatory only 
when taken together with other evidence linking peti-
tioner to the contraband. See Brief for Respondent 10. 
This finds no support in the text of the Sixth Amendment 
or in our case law. 

The Sixth Amendment guarantees a defendant the right 
"to be confronted with the witnesses against him." (Em-
phasis added.) To the extent the analysts were witnesses 
(a question resolved above), they certainly provided testi-
mony against petitioner, proving one fact necessary for his 
conviction-that the substance he possessed was cocaine. 
The contrast between the text of the Confrontation Clause 
and the text of the adjacent Compulsory Process Clause 
confirms this analysis. While the Confrontation Clause 
guarantees a defendant the right to be confronted with the 
witnesses "against him," the Compulsory Process Clause 
guarantees a defendant the right to call witnesses "in his 
favor." U. S. Const., Arndt. 6. The text of the Amendment 
contemplates two classes of witnesses-those against the 
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defendant and those in his favor. The prosecution must 
produce the former;3 the defendant may call the latter. 
Contrary to respondent's assertion, there is not a third 
category of witnesses, helpful to the prosecution, but 
somehow immune from confrontation. 

It is often, indeed perhaps usually, the case that an 
adverse witness's testimony, taken alone, will not suffice 
to convict. Yet respondent fails to cite a single case in 
which such testimony was admitted absent a defendant's 
opportunity to cross-examine.• Unsurprisingly, since such 
a holding would be contrary to longstanding case law. In 
Kirby v. United States, 174 U.S. 47 (1899), the Court 
considered Kirby's conviction for receiving stolen property, 
the evidence for which consisted, in part, of the records of 
conviction of three individuals who were found guilty of 
stealing the relevant property. Id., at 53. Though this 
evidence proved only that the property was stolen, and not 
that Kirby received it, the Court nevertheless ruled that 
admission of the records violated Kirby's rights under the 
Confrontation Clause. Id., at 55. See also King v. Turner, 
1 Mood. 347, 168 Eng. Rep. 1298 (1832) (confession by one 
defendant to having stolen certain goods could not be used 

3The right to confrontation may, of course, be waived, including by 
failure to object to the offending evidence; and States may adopt proce
dural rules governing the exercise of such objections. See infra, at 21. 

4 Respondent cites our decision in Gray v. Maryland, 523 U. S. 185 
(1998). That case did indeed distinguish between evidence that is 
"incriminating on its face" and evidence that "bee[ ames] incriminating 
... only when linked with evidence introduced later at trial," id., at 
191 (internal quotation marks omitted). But it did so for the entirely 
different purpose of determining when a nontestifying codefendant's 
confession, redacted to remove all mention of the defendant, could be 
admitted into evidence with instruction for the jury not to consider the 
confession as evidence against the nonconfessor. The very premise of 
the case was that, without the limiting instruction even admission of a 
redacted confession containing evidence of the latter sort would have 
violated the defendant's Sixth Amendment rights. See id., at 190-191. 
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as evidence against another defendant accused of receiv-
ing the stolen property). 

B 
Respondent and the dissent argue that the analysts 

should not be subject to confrontation because they are not 
"conventional" (or "typical" or "ordinary") witnesses of the 
sort whose ex parte testimony was most notoriously used 
at the trial of Sir Walter Raleigh. Post, at 15-16; Brief for 
Respondent 28. It is true, as the Court recognized in 
Crawford, that ex parte examinations of the sort used at 
Raleigh's trial have ''long been thought a paradigmatic 
confrontation violation." 541 U. S., at 52. But the para-
digmatic case identifies the core of the right to confronta-
tion, not its limits. The right to confrontation was not 
invented in response to the use of the ex parte examina-
tions in Raleigh's Case, 2 How. St. Tr. 1 (1603). That use 
provoked such an outcry precisely because it flouted the 
deeply rooted common-law tradition "of live testimony in 
court subject to adversarial testing." Crawford, supra, at 
43 (citing 3 W. Blackstone, Commentaries on the Laws of 
England 373-374 (1768)). See also Crawford, supra, at 
43-47. 

In any case, the purported distinctions respondent and 
the dissent identify between this case and Sir Walter 
Raleigh's "conventional" accusers do not survive scrutiny. 
The dissent first contends that a "conventional witness 
recalls events observed in the past, while an analyst's 
report contains near-contemporaneous observations of the 
test." Post, at 16-17. It is doubtful that the analyst's 
reports in this case could be characterized as reporting 
"near-contemporaneous observations"; the affidavits were 
completed almost a week after the tests were performed. 
See App. to Pet. for Cert. 24a-29a (the tests were per-
formed on November 28, 2001, and the affidavits sworn on 
December 4, 2001). But regardless, the dissent misunder-
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stands the role that "near-contemporaneity" has played in 
our case law. The dissent notes that that factor was given 
"substantial weight" in Davis, post, at 17, but in fact that 
decision disproves the dissent's position. There the Court 
considered the admissibility of statements made to police 
officers responding to a report of a domestic disturbance. 
By the time officers arrived the assault had ended, but the 
victim's statements-written and oral-were sufficiently 
close in time to the alleged assault that the trial court 
admitted her affidavit as a "present sense impression." 
Davis, 547 U.S., at 820 (internal quotation marks omit-
ted). Though the witness's statements in Davis were 
"near-contemporaneous" to the events she reported, we 
nevertheless held that they could not be admitted absent 
an opportunity to confront the witness. Id., at 830. 

A second reason the dissent contends that the analysts 
are not "conventional witnesses" (and thus not subject to 
confrontation) is that they "observe[d] neither the crime 
nor any human action related to it." Post, at 17. The 
dissent provides no authority for this particular limitation 
of the type of witnesses subject to confrontation. Nor is it 
conceivable that all witnesses who fit this description 
would be outside the scope of the Confrontation Clause. 
For example, is a police officer's investigative report de-
scribing the crime scene admissible absent an opportunity 
to examine the officer? The dissent's novel exception from 
coverage of the Confrontation Clause would exempt all 
expert witnesses-a hardly "unconventional" class of 
witnesses. 

A third respect in which the dissent asserts that the 
analysts are not "conventional" witnesses and thus not 
subject to confrontation is that their statements were not 
provided in response to interrogation. Ibid. See also Brief 
for Respondent 29. As we have explained, "[t]he Framers 
were no more willing to exempt from cross-examination 
volunteered testimony or answers to open-ended questions 
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than they were to exempt answers to detailed interroga-
tion." Davis, supra, at 822-823, n. 1. Respondent and the 
dissent cite no authority, and we are aware of none, hold-
ing that a person who volunteers his testimony is any less 
a "'witness against' the defendant," Brief for Respondent 
26, than one who is responding to interrogation. In any 
event, the analysts' affidavits in this case were presented 
in response to a police request. See Mass. Gen. Laws, ch. 
111, §§ 12-13. If an affidavit submitted in response to a 
police officer's request to "write down what happened" 
suffices to trigger the Sixth Amendment's protection (as it 
apparently does, see Davis, 547 U.S., at 819-820; id., at 
840, n. 5 (THOMAS, J., concurring in judgment in part and 
dissenting in part)), then the analysts' testimony should 
be subject to confrontation as well. 

c 
Respondent claims that there is a difference, for Con-

frontation Clause purposes, between testimony recounting 
historical events, which is "prone to distortion or manipu-
lation," and the testimony at issue here, which is the 
"resul[t] of neutral, scientific testing." Brief for Respon-
dent 29. Relatedly, respondent and the dissent argue that 
confrontation of forensic analysts would be of little value 
because "one would not reasonably expect a laboratory 
professional ... to feel quite differently about the results 
of his scientific test by having to look at the defendant." 
Id., at 31 (internal quotation marks omitted); see post, at 
10-11. 

This argument is little more than an invitation to return 
to our overruled decision in Roberts, 448 U. S. 56, which 
held that evidence with "particularized guarantees of 
trustworthiness" was admissible notwithstanding the 
Confrontation Clause. Id., at 66. What we said in Craw
ford in response to that argument remains true: 

"To be sure, the Clause's ultimate goal is to ensure re-
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liability of evidence, but it is a procedural rather than 
a substantive guarantee. It commands, not that evi-
dence be reliable, but that reliability be assessed in a 
particular manner: by testing in the crucible of cross-
examination. . . . Dispensing with confrontation be-
cause testimony is obviously reliable is akin to dis-
pensing with jury trial because a defendant is obvi-
ously guilty. This is not what the Sixth Amendment 
prescribes." 541 U. S., at 61-62. 

Respondent and the dissent may be right that there are 
other ways-and in some cases better ways-to challenge 
or verify the results of a forensic test.5 But the Constitu-
tion guarantees one way: confrontation. We do not have 
license to suspend the Confrontation Clause when a pref-
erable trial strategy is available. 

Nor is it evident that what respondent calls "neutral 
scientific testing" is as neutral or as reliable as respondent 
suggests. Forensic evidence is not uniquely immune from 
the risk of manipulation. According to a recent study 
conducted under the auspices of the National Academy of 
Sciences, "[t]he majority of [laboratories producing foren-
sic evidence] are administered by law enforcement agen-
cies, such as police departments, where the laboratory 
administrator reports to the head of the agency." National 
Research Council of the National Academies, Strengthen-
ing Forensic Science in the United States: A Path Forward 
6-1 (Prepublication Copy Feb. 2009) (hereinafter National 
Academy Report). And "[b]ecause forensic scientists often 
are driven in their work by a need to answer a particular 
question related to the issues of a particular case, they 
sometimes face pressure to sacrifice appropriate method-
ology for the sake of expediency." Id., at S-17. A forensic 

5Though surely not always. Some forensic analyses, such as autop
sies and breathalyzer tests, cannot be repeated, and the specimens used 
for other analyses have often been lost or degraded. 
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analyst responding to a request from a law enforcement 
official may feel pressure-or have an incentive-to alter 
the evidence in a manner favorable to the prosecution. 

Confrontation is one means of assuring accurate forensic 
analysis. While it is true, as the dissent notes, that an 
honest analyst will not alter his testimony when forced to 
confront the defendant, post, at 10, the same cannot be 
said of the fraudulent analyst. See Brief for National 
Innocence Network as Amicus Curiae 15-17 (discussing 
cases of documented "drylabbing" where forensic analysts 
report results of tests that were never performed); Na-
tional Academy Report 1-8 to 1-10 (discussing docu-
mented cases of fraud and error involving the use of foren-
sic evidence). Like the eyewitness who has fabricated his 
account to the police, the analyst who provides false re-
sults may, under oath in open court, reconsider his false 
testimony. See Coy v. Iowa, 487 U. S. 1012, 1019 (1988). 
And, of course, the prospect of confrontation will deter 
fraudulent analysis in the first place. 

Confrontation is designed to weed out not only the 
fraudulent analyst, but the incompetent one as well. 
Serious deficiencies have been found in the forensic evi-
dence used in criminal trials. One commentator asserts 
that "[t]he legal community now concedes, with varying 
degrees of urgency, that our system produces erroneous 
convictions based on discredited forensics." Metzger, 
Cheating the Constitution, 59 Vand. L. Rev. 475, 491 
(2006). One study of cases in which exonerating evidence 
resulted in the overturning of criminal convictions con-
eluded that invalid forensic testimony contributed to the 
convictions in 60% of the cases. Garrett & Neufeld, Inva-
lid Forensic Science Testimony and Wrongful Convictions, 
95 Va. L. Rev. 1, 14 (2009). And the National Academy 
Report concluded: 

''The forensic science system, encompassing both re-
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search and practice, has serious problems that can 
only be addressed by a national commitment to over
haul the current structure that supports the forensic 
science community in this country." National Acad-
emy Report P-1 (emphasis in original)_G 

Like expert witnesses generally, an analyst's lack of 
proper training or deficiency in judgment may be disclosed 
in cross-examination. 

This case is illustrative. The affidavits submitted by the 
analysts contained only the bare-bones statement that 
"[t]he substance was found to contain: Cocaine." App. to 
Pet. for Cert. 24a, 26a, 28a. At the time of trial, petitioner 
did not know what tests the analysts performed, whether 
those tests were routine, and whether interpreting their 
results required the exercise of judgment or the use of 
skills that the analysts may not have possessed. While we 
still do not know the precise tests used by the analysts, we 
are told that the laboratories use "methodology recom-
mended by the Scientific Working Group for the Analysis 
of Seized Drugs," App. to Brief for Petitioner la-2a. At 
least some of that methodology requires the exercise of 
judgment and presents a risk of error that might be ex-
plored on cross-examination. See 2 P. Giannelli & E. 
Imwinkelried, Scientific Evidence §23.03[c], pp. 532-533, 
ch. 23A, p. 607 (4th ed. 2007) (identifying four "critical 
errors" that analysts may commit in interpreting the 

6 Contrary to the dissent's suggestion, post, at 23, we do not "rel[yJ in 
such great measure" on the deficiencies of crime-lab analysts shown by 
this report to resolve the constitutional question presented in this case. 
The analysts who swore the affidavits provided testimony against 
Melendez-Diaz, and they are therefore subject to confrontation; we 
would reach the same conclusion if all analysts always possessed the 
scientific acumen of Mme. Curie and the veracity of Mother Theresa. 
We discuss the report only to refute the suggestion that this category of 
evidence is uniquely reliable and that cross·examination of the analysts 
would be an empty formalism. 
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results of the commonly used gas chromatography/mass 
spectrometry analysis); Shellow, The Application of 
Daubert to the Identification of Drugs, 2 Shepard's Expert 
& Scientific Evidence Quarterly 593, 600 (1995) (noting 
that while spectrometers may be equipped with computer-
ized matching systems, "forensic analysts in crime labora-
tories typically do not utilize this feature of the instru-
ment, but rely exclusively on their subjective judgment"). 

The same is true of many of the other types of forensic 
evidence commonly used in criminal prosecutions. 
"[T]here is wide variability across forensic science disci-
plines with regard to techniques, methodologies, reliabil-
ity, types and numbers of potential errors, research, gen-
eral acceptability, and published material." National 
Academy Report S-5. See also id., at 5-9, 5-12, 5-17, 5-
21 (discussing problems of subjectivity, bias, and unreli-
ability of common forensic tests such as latent fingerprint 
analysis, pattern/impression analysis, and toolmark and 
firearms analysis). Contrary to respondent's and the 
dissent's suggestion, there is little reason to believe that 
confrontation will be useless in testing analysts' honesty, 
proficiency, and methodology-the features that are com-
monly the focus in the cross-examination of experts. 

D 

Respondent argues that the analysts' affidavits are 
admissible without confrontation because they are "akin to 
the types of official and business records admissible at 
common law." Brief for Respondent 35. But the affidavits 
do not qualify as traditional official or business records, 
and even if they did, their authors would be subject to 
confrontation nonetheless. 

Documents kept in the regular course of business may 
ordinarily be admitted at trial despite their hearsay 
status. See Fed. Rule Evid. 803(6). But that is not the 
case if the regularly conducted business activity is the 
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production of evidence for use at trial. Our decision in 
Palmer v. Hoffman, 318 U. S. 109 (1943), made that dis-
tinction clear. There we held that an accident report 
provided by an employee of a railroad company did not 
qualify as a business record because, although kept in the 
regular course of the railroad's operations, it was "calcu-
lated for use essentially in the court, not in the business." 
Id., at 114.7 The analysts' certificates-like police reports 
generated by law enforcement officials-do not qualify as 
business or public records for precisely the same reason. 
See Rule 803(8) (defining public records as "excluding, 
however, in criminal cases matters observed by police 
officers and other law enforcement personnel"). 

Respondent seeks to rebut this limitation by noting that 
at common law the results of a coroner's inquest were 
admissible without an opportunity for confrontation. But 
as we have previously noted, whatever the status of coro-
ner's reports at common law in England, they were not 
accorded any special status in American practice. See 
Crawford, 541 U.S., at 47, n. 2; Giles v. California, 554 
U. S. _, _ (2008) (slip op., at 20) (BREYER, J., dissent-
ing); Evidence-Official Records-Coroner's Inquest, 65 U. 
Pa. L. Rev. 290 (1917). 

The dissent identifies a single class of evidence which, 
though prepared for use at trial, was traditionally admis-
sible: a clerk's certificate authenticating an official re-
cord-or a copy thereof-for use as evidence. See post, at 
19. But a clerk's authority in that regard was narrowly 
circumscribed. He was permitted "to certify to the cor-
rectness of a copy of a record kept in his office," but had 

7The early common-law cases likewise involve records prepared for 
the administration of an entity's affairs, and not for use in litigation. 
See, e.g., King v. Rhodes, 1 Leach 24, 168 Eng. Rep. 115 (1742) (admit-
ting into evidence ship's muster-book); King v. Martin, 2 Camp. 100, 
101, 170 Eng. Rep. 1094, 1095 (1809) (vestry book); King v. Aickles, 1 
Leach 390, 391-392, 168 Eng. Rep. 297, 298 (1785) (prison logbook). 
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"no authority to furnish, as evidence for the trial of a 
lawsuit, his interpretation of what the record contains or 
shows, or to certify to its substance or effect." State v. 
Wilson, 141 La. 404, 409, 75 So. 95, 97 (1917). See also 
State v. Champion, 116 N.C. 987, 21 S. E. 700, 700-701 
(1895); 5 J. Wigmore, Evidence §1678 (3d ed. 1940). The 
dissent suggests that the fact that this exception was 
'"narrowly circumscribed"' makes no difference. See post, 
at 20. To the contrary, it makes all the difference in the 
world. It shows that even the line of cases establishing 
the one narrow exception the dissent has been able to 
identify simultaneously vindicates the general rule appli-
cable to the present case. A clerk could by affidavit au
thenticate or provide a copy of an otherwise admissible 
record, but could not do what the analysts did here: create 
a record for the sole purpose of providing evidence against 
a defendant. s 

Far more probative here are those cases in which the 
prosecution sought to admit into evidence a clerk's certifi-
cate attesting to the fact that the clerk had searched for a 
particular relevant record and failed to find it. Like the 
testimony of the analysts in this case, the clerk's state-
ment would serve as substantive evidence against the 
defendant whose guilt depended on the nonexistence of the 
record for which the clerk searched. Although the clerk's 
certificate would qualify as an official record under re-
spondent's definition-it was prepared by a public officer 
in the regular course of his official duties-and although 

BThe dissent's reliance on our decision in Dowdell v. United States, 
221 U. S. 325 (1911), see post, at 20 (opinion of KENNEDY, J.), is simi-
larly misplaced. As the opinion stated in Dowdell-and as this Court 
noted in Davis v. Washington, 547 U.S. 813, 825 (2006)-the judge and 
clerk who made the statements at issue in Dowdell were not witnesses 
for purposes of the Confrontation Clause because their statements 
concerned only the conduct of defendants' prior trial, not any facts 
regarding defendants' guilt or innocence. 221 U.S., at 330-331. 
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the clerk was certainly not a "conventional witness" under 
the dissent's approach, the clerk was nonetheless subject 
to confrontation. See People v. Bromwich, 200 N.Y. 385, 
388-389, 93 N. E. 933, 934 (1911); People v. Goodrode, 132 
Mich. 542, 547, 94 N. W. 14, 16 (1903); Wigmore, supra, 
§1678.9 

Respondent also misunderstands the relationship be-
tween the business-and-official-records hearsay exceptions 
and the Confrontation Clause. As we stated in Crawford: 
"Most of the hearsay exceptions covered statements that 
by their nature were not testimonial-for example, busi-
ness records or statements in furtherance of a conspiracy." 
541 U.S., at 56. Business and public records are generally 
admissible absent confrontation not because they qualify 
under an exception to the hearsay rules, but because-
having been created for the administration of an entity's 
affairs and not for the purpose of establishing or proving 
some fact at trial-they are not testimonial. Whether or 
not they qualify as business or official records, the ana-
lysts' statements here-prepared specifically for use at 
petitioner's trial-were testimony against petitioner, and 
the analysts were subject to confrontation under the Sixth 
Amendment. 

E 
Respondent asserts that we should find no Confronta-

9 An earlier line of 19th century state-court cases also supports the 
notion that forensic analysts' certificates were not admitted into evi
dence as public or business records. See Commonwealth v. Waite, 93 
Mass. 264, 266 (1865); Shivers v. Newton, 45 N.J. L. 469, 476 (Sup. Ct. 
1883); State v. Campbell, 64 N. H. 402, 403, 13 A. 585, 586 (1888). In 
all three cases, defendants-who were prosecuted for selling adulter
ated milk-objected to the admission of the state chemists' certificates 
of analysis. In all three cases, the objection was defeated because the 
chemist testified live at trial. That the prosecution came forward with 
live witnesses in all three cases suggests doubt as to the admissibility 
of the certificates without opportunity for cross-examination. 
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tion Clause violation in this case because petitioner had 
the ability to subpoena the analysts. But that power~ 
whether pursuant to state law or the Compulsory Process 
Clause-is no substitute for the right of confrontation. 
Unlike the Confrontation Clause, those provisions are of 
no use to the defendant when the witness is unavailable or 
simply refuses to appear. See, e.g., Davis, 547 U.S., at 
820 ("[The witness] was subpoenaed, but she did not ap-
pear at . . . trial"). Converting the prosecution's duty 
under the Confrontation Clause into the defendant's privi-
lege under state law or the Compulsory Process Clause 
shifts the consequences of adverse-witness no-shows from 
the State to the accused. More fundamentally, the Con-
frontation Clause imposes a burden on the prosecution to 
present its witnesses, not on the defendant to bring those 
adverse witnesses into court. Its value to the defendant is 
not replaced by a system in which the prosecution pre-
sents its evidence via ex parte affidavits and waits for the 
defendant to subpoena the affiants if he chooses. 

F 
Finally, respondent asks us to relax the requirements of 

the Confrontation Clause to accommodate the '"necessities 
of trial and the adversary process."' Brief for Respondent 
59. It is not clear whence we would derive the authority to 
do so. The Confrontation Clause may make the prosecu-
tion of criminals more burdensome, but that is equally 
true of the right to trial by jury and the privilege against 
self-incrimination. The Confrontation Clause-like those 
other constitutional provisions~is binding, and we may 
not disregard it at our convenience. 

We also doubt the accuracy of respondent's and the 
dissent's dire predictions. The dissent, respondent, and its 
amici highlight the substantial total number of controlled-
substance analyses performed by state and federal labora-
tories in recent years. But only some of those tests are 
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implicated in prosecutions, and only a small fraction of 
those cases actually proceed to triaL See Brief for Law 
Professors as Amici Curiae 7-8 (nearly 95% of convictions 
in state and federal courts are obtained via guilty plea)_IO 

Perhaps the best indication that the sky will not fall 
after today's decision is that it has not done so already. 
Many States have already adopted the constitutional rule 
we announce today, 11 while many others permit the defen-
dant to assert (or forfeit by silence) his Confrontation 
Clause right after receiving notice of the prosecution's 
intent to use a forensic analyst's report, id., at 13-15 
(cataloging such state laws). Despite these widespread 
practices, there is no evidence that the criminal justice 
system has ground to a halt in the States that, one way or 
another, empower a defendant to insist upon the analyst's 
appearance at triaL Indeed, in Massachusetts itself, a 
defendant may subpoena the analyst to appear at trial, 
see Brief for Respondent 57, and yet there is no indication 

10 The dissent provides some back-of-the-envelope calculations re
garding the number of court appearances that will result from today's 
ruling. Post, at 13-14. Those numbers rely on various unfounded 
assumptions: that the prosecution will place into evidence a drug 
analysis certificate in every case; that the defendant will never stipu
late to the nature of the controlled substance; that even where no such 
stipulation is made, every defendant will object to the evidence or 
otherwise demand the appearance of the analyst. These assumptions 
are wildly unrealistic, and, as discussed below, the figures they produce 
do not reflect what has in fact occurred in those jurisdictions that have 
already adopted the rule we announce today. 

11 State v. Johnson, 982 So. 2d 672, 680-681 (Fla. 2008); Hinojos
Mendoza v. People, 169 P. 3d 662, 666-667 (Colo. 2007); State v. 
Birchfield, 342 Ore. 624, 631-632, 157 P. 3d 216, 220 (2007); State v. 
March, 216 S. W. 3d 663, 666-667 (Mo. 2007); Thomas v. United States, 
914 A. 2d 1, 12-13 (D. C. 2006); State v. Caulfield, 722 N. W. 2d 304, 
310 (Minn. 2006); Las Vegas v. Walsh, 121 Nev. 899, 904-906, 124 P. 3d 
203, 207-208 (2005); People v. McClanahan, 191 IlL 2d 127, 133-134, 
729 N. E. 2d 470, 474-475 (2000); Miller v. State, 266 Ga. 850, 854-855, 
472 S. E. 2d 74, 78-79 (1996); Barnette v. State, 481 So. 2d 788, 792 
(Miss. 1985). 
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that obstructionist defendants are abusing the privilege. 
The dissent finds this evidence "far less reassuring than 

promised." Post, at 28. But its doubts rest on two flawed 
premises. First, the dissent believes that those state 
statutes "requiring the defendant to give early notice of 
his intent to confront the analyst," are "burden-shifting 
statutes [that] may be invalidated by the Court's reason-
ing." Post, at 22, 28-29. That is not so. In their simplest 
form, notice-and-demand statutes require the prosecution 
to provide notice to the defendant of its intent to use an 
analyst's report as evidence at trial, after which the de-
fendant is given a period of time in which he may object to 
the admission of the evidence absent the analyst's appear-
ance live at trial. See, e.g, Ga. Code Ann. §35-3-154.1 
(2006); Tex. Code Crim. Proc. Ann., Art. 38.41, §4 (Vernon 
2005); Ohio Rev. Code Ann. §2925.51(C) (West 2006). 
Contrary to the dissent's perception, these statutes shift 
no burden whatever. The defendant always has the bur-
den of raising his Confrontation Clause objection; notice-
and-demand statutes simply govern the time within which 
he must do so. States are free to adopt procedural rules 
governing objections. See Wainwright v. Sykes, 433 U. S. 
72, 86-87 (1977). It is common to require a defendant to 
exercise his rights under the Compulsory Process Clause 
in advance of trial, announcing his intent to present cer-
tain witnesses. See Fed. Rules Crim. Proc. 12.1(a), (e), 
16(b)(1)(C); Comment: Alibi Notice Rules: The Preclusion 
Sanction as Procedural Default, 51 U. Chi. L. Rev. 254, 
254-255, 281-285 (1984) (discussing and cataloguing 
State notice-of-alibi rules); Taylor v. lllinois, 484 U. S. 
400, 411 (1988); Williams v. Florida, 399 U. S. 78, 81-82 
(1970). There is no conceivable reason why he cannot 
similarly be compelled to exercise his Confrontation 
Clause rights before trial. See Hinojos-Mendoza v. People, 
169 P. 3d 662, 670 (Colo. 2007) (discussing and approving 
Colorado's notice-and-demand provision). Today's decision 
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will not disrupt criminal prosecutions in the many large 
States whose practice is already in accord with the Con-
frontation Clause.'2 

Second, the dissent notes that several of the state-court 
cases that have already adopted this rule did so pursuant 
to our decision in Crawford, and not "independently ... as 
a matter of state law." Post, at 28. That may be so. But 
in assessing the likely practical effects of today's ruling, it 
is irrelevant why those courts adopted this rule; it matters 
only that they did so. It is true that many of these deci-
sions are recent, but if the dissent's dire predictions were 
accurate, and given the large number of drug prosecutions 
at the state level, one would have expected immediate and 
dramatic results. The absence of such evidence is telling. 

But it is not surprising. Defense attorneys and their 
clients will often stipulate to the nature of the substance 
in the ordinary drug case. It is unlikely that defense 
counsel will insist on live testimony whose effect will be 
merely to highlight rather than cast doubt upon the foren-
sic analysis. Nor will defense attorneys want to antago-
nize the judge or jury by wasting their time with the ap-
pearance of a witness whose testimony defense counsel 
does not intend to rebut in any fashion. 13 The amicus brief 

12 As the dissent notes, post, at 27, some state statutes, "requir[e] 
defense counsel to subpoena the analyst, to show good cause for de
manding the analyst's presence, or even to affirm under oath an intent 
to cross-examine the analyst." We have no occasion today to pass on 
the constitutionality of every variety of statute commonly given the 
notice-and-demand label. It suffices to say that what we have referred 
to as the "simplest form [of] notice-and-demand statutes," supra, at 21, 
is constitutional; that such provisions are in place in a number of 
States; and that in those States, and in other States that require 
confrontation without notice-and-demand, there is no indication that 
the dire consequences predicted by the dissent have materialized. 

13 Contrary to the dissent's suggestion, post, at 24-25, we do not cast 
aspersions on trial judges, who we trust will not be antagonized by 
good-faith requests for analysts' appearance at trial. Nor do we expect 
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filed by District Attorneys in Support of the Common-
wealth in the Massachusetts Supreme Court case upon 
which the Appeals Court here relied said that "it is almost 
always the case that [analysts' certificates] are admitted 
without objection. Generally, defendants do not object to 
the admission of drug certificates most likely because 
there is no benefit to a defendant from such testimony." 
Brief for District Attorneys in Support of the Common-
wealth in No. SJC-09320 (Mass.), p. 7 (footnote omitted). 
Given these strategic considerations, and in light of the 
experience in those States that already provide the same 
or similar protections to defendants, there is little reason 
to believe that our decision today will commence the pa-
rade of horribles respondent and the dissent predict. 

* * * 
This case involves little more than the application of our 

holding in Crawford v. Washington, 541 U. S. 36. The 
Sixth Amendment does not permit the prosecution to 
prove its case via ex parte out-of-court affidavits, and the 
admission of such evidence against Melendez-Diaz was 
error .14 We therefore reverse the judgment of the Appeals 
Court of Massachusetts and remand the case for further 
proceedings not inconsistent with this opinion. 

It is so ordered. 

defense attorneys to refrain from zealous representation of their clients. 
We simply do not expect defense attorneys to believe that their clients' 
interests (or their own) are furthered by objections to analysts' reports 
whose conclusions counsel have no intention of challenging. 

14 We of course express no view as to whether the error was harmless. 
The Massachusetts Court of Appeals did not reach that question and 
we decline to address it in the first instance. Cf. Coy v. Iowa, 487 U. S. 
1012, 1021-1022 (1988). In connection with that determination, 
however, we disagree with the dissent's contention, post, at 25, that 
"only an analyst's testimony suffices to prove [the] fact" that "the 
substance is cocaine." Today's opinion, while insisting upon retention 
of the confrontation requirement, in no way alters the type of evidence 
(including circumstantial evidence) sufficient to sustain a conviction. 
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OPINION 

[**306[ [*85[ The opinion of the court was deliv-
ered by 

[**307] WECKER, J.A.D. 

This is defendant's appeal from a conv1ctwn for 
driving while intoxicated (DWI), as proscribed by 
N.J.S.A. 39:4-50. After being found guilty in the munici-
pal court of Manville, defendant appealed to the Law 
Division, where a trial de novo again resulted in [*86] 
defendant's conviction. He was sentenced just as he was 
in municipal court to an eight-month loss of driving 
privileges. Motor vehicle offenses of careless [***2] 
driving, N.J.S.A. 39:4-97, and failure to wear a seatbelt, 

R~~rl~ted withpermission from LexisNexis. 

N.J.S.A. 39:3-76.3, were merged with defendant's DWI 
conviction. Defendant also was required to complete an 
alcohol counseling program and the Intoxicated Driver 
Resource Center Program. ' All of defendant's penalties, 
with the exception of his continued alcohol counseling, 
have been stayed pending appeal. We now reverse. 

I 

I In addition, defendant was ordered to pay a $ 
350 fine, a $ 200 DUI surcharge, a $ 50 VCCB 
assessment, a $ 75 safe and secure communities 
assessment, and$ 36 in court costs. 

Evidence adduced at trial supports these facts. At 
approximately 6:40p.m. on December 3, 2003, Sergeant 
Jeffrey Petrone of the Manville Police Department was 
dispatched to the scene of a one-car motor vehicle acci
dent on Dukes Parkway. Upon his arrival at the scene of 
the accident, Sergeant Petrone observed a white Pontiac 
Grand Am automobile resting against a utility pole. The 
windshield of the car was cracked, and defendant, Rich-
ard F. Berezansky, [***3] was inside the vehicle, bleed-
ing from the head. Sergeant Petrone noticed that defen-
dant was shaking, and the officer detected alcohol on his 
breath. Defendant informed Sergeant Petrone that he had 
had two beers and that he suffered from Parkinson's dis-
ease. Because he was concerned for defendant's health, 
Sergeant Petrone did not perform any psychophysical 
tests to detennine whether defendant was intoxicated 
prior to his being transported to Somerset Medical Cen-
ter. 

Sergeant Petrone followed defendant to the hospital, 
where the officer requested a blood sample from defen-
dant to determine his blood alcohol level. Sergeant 
Petrone supplied a signed blood alcohol request form; 
the laboratory technician and a nurse who was present 
when defendant's blood was drawn also signed the form. 
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The technician then capped the vials of defendant's blood 
[*87] and handed them to Sergeant Petrone. He placed 
the vials in a cardboard box, which he sealed and re-
turned to police headquarters. Upon his arrival at police 
headquarters, Sergeant Petrone placed the box inside a 
locked metal box in the evidence refrigerator. He then 
placed the key to the box in the evidence locker for the 
custodian of evidence. 

[***4] Detective Michael Guilbert ' is the custo-
dian of evidence for the Manville Police Department. 
Detective Guilbert testified that he was the only person 
who had access to the sample while it was held in police 
headquarters. On the evening of December 3, Detective 
Guilbert entered information about the evidence into a 
computer and sent that information to the New Jersey 
State Police Laboratory. At approximately 2:00 p.m. on 
December 4, 2005, Detective Guilbert removed the sam-
ples from the cardboard box, placed the vials into a bag, 
heat-sealed the bag, and transported it to the New Jersey 
Police Laboratory in Trenton, commonly referred to as 
the Central Regional Laboratory. Detective Guilbert gave 
the samples to [**308] Megan Williams, a clerk at the 
laboratory, who signed for the evidence. 

2 Detective Guilbert's name is incorrectly 
spelled "Gilbert" in IT. 

Defendant's blood, however, was actually tested at 
the State Police South Regional Laboratory rather than 
the Central Regional Laboratory. Detective Guilbert 
[***5] could not explain how defendant's blood samples 
were transported from the Central Regional Laboratory 
to the South Regional Laboratory; indeed, Detective 
Guilbert stated that he had no idea where the South Re-
gional Laboratory was located. 

The laboratory certificate indicated that the sample 
of defendant's blood contained a blood alcohol level of 
0.33%, more than three times the 0.10% threshold then 
set by statute. NJS.A. 39:4-50a(l)(ii). 3 Over defendant's 
objection, the trial judge found [*88] that the laboratory 
certificate was properly admitted into evidence under the 
business records exception to the hearsay rule. N.J.R.E. 
803(c)(6). 

3 The statute has since been amended to provide 
that a blood alcohol level of 0.08 percent is a per 
se offense. L. 2004, c. 8, amending NJS.A. 39:4-
50a(l) (i) and (ii). 

In letters addressed to the municipal prosecutor for 
the Borough of Manville, dated December 19, 2003 and 
January 26, 2004, defendant gave notice that he ques-
tioned the chain of custody [***6] of his blood sample 
and expressed his intention to confront the custodian. In 
the December 19, 2003 letter, defendant demanded the 

preservation and production of the unused portion of his 
blood sample, stating that he sought the blood sample in 
order to obtain independent testing and analysis. See 
NJ.S.A. 39:4-50.2(c) and (d). Defendant reiterated those 
demands in a subsequent letter to the municipal prosecu-
tor dated January 26, 2004. Detective Guilbert testified 
that he received the final evidence report from the State 
Police Laboratory, but he did not seek or obtain any vials 
of defendant's unused blood and was not requested to do 
so by the municipal prosecutor. 

The State failed to produce any evidence in discov-
ery or at trial to establish how or why defendant's blood 
samples were transported from the Central Regional 
Laboratory to the South Regional Laboratory. The labo-
ratory certificate, which is dated December 24, 2003, 
states that the laboratory's policy is to destroy unused 
portions of a sample ninety days after the date of the 
final report. Defendant's multiple requests for the sample 
were transmitted to the municipal prosecutor well within 
the ninety-day period. [***7] The record does not pro-
vide any information about the maintenance or disposal 
of the remainder of the sample defendant sought to test. 

The State also failed to comply with defendant's re-
quests for documentation pertaining to the laboratory 
certificate or the tests performed. In his December 19 
letter, defendant demanded the notes of the chemist who 
performed the analysis on defendant's blood and all 
graphs and printouts related to the analysis. Defendant's 
January 26, 2004 letter to the municipal prosecutor re-
peated that demand. The State failed to supply this 
documentation. 

[*89] Defendant twice demanded a speedy trial, 
first in his December 19, 2003 letter to the municipal 
prosecutor and second in a March 10, 2004 letter ad-
dressed to the municipal court administrator. The mu-
nicipal court trial began on May 6, 2004. 

II 

On appeal, defendant presents these arguments: 

POINT I 

DEFENDANT'S 
CONSTITUTIONAL RIGHT TO 
CONFRONT THE WITNESS AGAINST 
HIM WAS VIOLATED WHEN THE 
TRIAL COURT IMPROPERLY [**309] 
ADMITTED THE STATE POLICE 
LABORATORY REPORT INTO 
EVIDENCE WITHOUT TESTIMONY 
FROM THE CHEMIST WHO 
PERFORMED THE ANALYSIS AND 
PREPARED THE REPORT. 

POINT II 
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THE [***8] LABORATORY 
REPORT WAS IMPROPERLY 
ADMITTED INTO EVIDENCE 
BECAUSE THE STATE FAILED TO 
ESTABLISH THE CHAIN OF 
CUSTODY THAT BROUGHT THE 
BLOOD EVIDENCE TO THE STATE 
POLICE LABORATORY WHERE IT 
WAS ALLEGEDLY TESTED. 

POINT III 

DEFENDANT'S DUE PROCESS 
RIGHTS WERE VIOLATED BY THE 
STATE'S FAILURE TO PRESERVE 
AND MAKE AVAILABLE THE 
DEFENDANT'S BLOOD SAMPLE FOR 
INDEPENDENT BLOOD TESTING. 

POINT IV 

DEFENDANT'S CONVICTION 
MUST BE REVERSED AS A RESULT 
OF THE STATE'S DENIAL OF THE 
DEFENDANT'S RIGHT TO A SPEEDY 
TRIAL. 

We have carefully considered the record in light of 
defendant's contentions on appeal, and we are convinced 
that defendant's right of confrontation was violated by 
the admission of the laboratory certificate without giving 
defendant an opportunity to confront its preparer. We 
therefore reverse defendant's conviction and remand for a 
new trial. 

III 

Defendant argues that the admission of the lab cer-
tificate without the testimony of its preparer violated his 
constitutional right of confrontation because he was de
nied the opportunity to cross-examine the chemist who 
analyzed the sample and prepared [*90] the certificate. 
The State claims that the lab certificate [***9] was 
properly admitted as a business record under NJR.E. 
803(c)(6) and as a public record under NJR.E. 
803(c)(8). 

The Sixth Amendment to the Constitution of the 
United States and article I, paragraph I 0 of the New Jer-
sey Constitution each guarantee a criminal defendant 
"the right ... to be confronted with the witnesses against 
him." In Crawford v. Washington, 541 U.S. 36, 124 S. 
Ct. 1354, 158 L. Ed. 2d 177 (2004), the United States 
Supreme Court addressed the protections afforded by the 
Confrontation Clause. ' The defendant in Crawford was 
charged with assault and attempted murder; defendant 
was convicted of assault. Id. at 38, 124 S. Ct. at 1357, 

!58 L. Ed. 2d at 184. The trial judge admitted a tape-
recorded statement of the defendant's wife, given to po
lice while she was herself a suspect, after the judge found 
the statement reliable. ld. at 38-40, 124 S. Ct. at 1356-
58, 158 L. Ed. 2d at 184-86. 

4 A DWI charge is a quasi-criminal offense en-
titling the defendant to the protection of the con-
frontation clauses. See State v. Widmaier, 157 
N.J. 475,494-96,724 A.2d 241 (1999). 

[***10] The Court held that "[a]dmitting state-
ments deemed reliable by a judge is fundamentally at 
odds with the right of confrontation." !d. at 61, 124 S. 
Ct. at 1370, !58 L. Ed. 2d at 199. "Dispensing with con-
frontation because testimony is obviously reliable is akin 
to dispensing with jury trial because a defendant is obvi-
ously guilty." Id. at 62, 124 S. Ct. at 1371, 158 L. Ed. 2d 
at 199. The Court reversed defendant's conviction. ld. at 
68-69, 124 S. Ct. at 1374, 158 L. Ed. 2d at 203. In Craw
ford, the Court's express holding applied only to "testi-
monial" evidence: 

[**310] Where nontestimonial hearsay 
is at issue, it is wholly consistent with the 
Framers' design to afford the States flexi-
bility in their development of hearsay 
law--... as would an approach that ex-
empted such statements from Confronta-
tion Clause scrutiny altogether. Where 
testimonial evidence is at issue, however, 
the Sixth Amendment demands what the 
common law required: unavailability and 
a prior opportunity for cross-examination. 
We leave for another day any effort to 
spell out a comprehensive definition of 
"testimonial. 11 

[ [***ll] 541 U.S. at 68, 124 S. Ct. at 
1374, 158 L. Ed. 2d at 203 (footnote omit-
ted)]. 

[*91] We need not fill in the definition left open by the 
Supreme Court to be guided by the Court's concerns for 
the right of confrontation as expressed in Crawford 

Neither the New Jersey Criminal Code nor the Rules 
of Evidence includes a specific provision for the admis-
sion of a lab certificate reporting the result of a blood test 
for alcohol content. There is, however, a Code provision 
for the admission of a certificate reporting the result of 
testing for a controlled dangerous substance. NJS.A. 
2C:35-19. In State v. Simbara, 175 N.J. 37, 48, 81 I A.2d 
448 (2002), the Supreme Court addressed that statute, 
specifically, the defendant's right to require the preparer's 
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testimony and availability for cross-examination as a 
precondition for admitting the certificate. 

In Simbara, the State sought to admit a lab certifi-
cate as evidence 11 to demonstrate the nature and weight of 
an alleged controlled dangerous substance ... possessed 
by [the] defendant." [***12] Id at 40, 811 A.2d 448. 
At a pre-trial hearing to determine the admissibility of 
the certificate, the defendant challenged the testing pro-
cedures and mechanisms utilized by the lab. !d. at 40-41, 
811 A.2d 448. Without offering the testimony of the 
technician who performed the analysis or an employee 
familiar with the testing procedures, the State argued that 
the certificate was reliable because the laboratory corn-
plied with NJS.A. 2C:35-19. ' [*92] Id. at 41, 811 
A.2d 448. The [**311] trial judge denied the admission 
of the laboratory certificate; we reversed and held the 
certificate admissible; the Supreme Court again reversed 
and held that the certificate was erroneously admitted. 
!d. at 42, 811 A.2d 448 

5 NJS.A. 2C:35-19 provides, in pertinent part: 

b. Upon the request of any law 
enforcement agency, the labora
tory employee performing the 
analysis shall prepare a certificate. 
This employee shall sign the cer-
tificate under oath and shall in-
clude in the certificate an attesta-
tion as to the result of the analysis. 
The presentation of this certificate 
to a court by any party to a pro-
ceeding shall be evidence that all 
of the requirements and provisions 
of this section have been complied 
with. This certificate shall be 
sworn to before a notary public or 
other person empowered by law to 
take oaths and shall contain a 
statement establishing the follow-
ing: the type of analysis per-
formed; the result achieved; any 
conclusions reached based upon 
that result; that the subscriber is 
the person who performed the 
analysis and made the conclu-
sions; the subscriber's training or 
experience to perform the analy
sis; and the nature and condition 
of the equipment used. When 
properly executed, the certificate 
shall, subject to subsection c. of 
this section and notwithstanding 
any other provision of law, be ad
missible evidence of the composi-

tion, quality, and quantity of the 
substance submitted to the labora-
tory for analysis, and the court 
shall take judicial notice of the 
signature of the person performing 
the analysis and of the fact that he 
is that person. 

c. Whenever a party intends to 
proffer in a criminal or quasi
criminal proceeding, a certificate 
executed pursuant to this section, 
notice of an intent to proffer that 
certificate and all reports relating 
to the analysis in question, includ-
ing a copy of the certificate and all 
reports relating to the analysis in 
question, including a copy of the 
certificate, shall be conveyed to 
the opposing party or parties at 
least 20 days before the proceed-
ing begins .... Whenever a notice 
of objection is filed, admissibility 
of the certificate shall be deter-
mined not later than two days be-
fore the beginning of the trial. 

[***13] The Court noted the Attorney General's di-
rective respecting the State's use of such laboratory cer-
tificates: 

[W]hen and if the prosecutor decides in 
a particular case to file a formal notice of 
intent to use a laboratory certificate as 
trial evidence pursuant to NJS.A. 2C:35-
19, the laboratory must compile and 
transmit to the prosecutor a copy of all re-
ports or other documents prepared by or 
in the possession of the laboratory that 
pertain to the examination of the con
trolled dangerous substance in question. 
In these circumstances, the documents 
that must be transmitted to the prosecut-
ing agency by the laboratory would in-
clude: a copy of the request for examina-
tion of evidence; all reports and notes 
prepared by the scientist; the underlying 
data used to reach conclusions concerning 
the composition and quantity of the sub-
stance submitted for examination, and any 
graphs, charts or computer printouts that 
describe the results of any manual or 
automated test of the substance submitted 
for examination. 

389

382



Page 5 267 
386 N.J. Super. 84, *; 899 A.2d 306, **; 

2006 N.J. Super. LEXIS 164, *** 

If the prosecutor intends to proffer a 
sworn laboratory certificate at trial pursu
ant to NJ.S.A. 2C:35-19, the prosecutor 
must, pursuant to the literal requirements 
[***14[ of the statute, convey to defense 
counsel a copy of the certificate along 
with all of the foregoing documents. In 
addition, in order to ensure that laboratory 
certificates are admissible as evidence at 
trial, forensic laboratories must make 
available for inspection by defense coun-
sel all manuals, standard operating proce-
dures or written protocols developed or 
relied upon by the laboratory concerning 
the forensic tests at issue or concerning 
the use, operation and maintenance of the 
equipment used to perform the analyses. 

[*93] [ Id. at 44, 811 A.2d 448 (quoting 
Memorandum from Peter C. Harvey, First 
Assistant Attorney General, to County 
Prosecutors at 1-2 (Aug. 22, 2002)).] 

The Court found that the Attorney General's direc-
tive "reflect[ ed] a reasonable interpretation of the stat-
ute's requirements." Ibid. The Court also held that even 
strict compliance with NJ.S.A. 2C:35-19 and the Attor-
ney General's directive does not automatically establish 
the admissibility of a laboratory certificate. Id. at 46, 
811 A.2d 448. Additionally, the Court held that a defen-
dant who has received the required documentation none
theless retains the right to challenge the [***15] reliabil-
ity of the certificate, id. at 48, 811 A.2d 448, and "the 
State is obligated to produce the certificate's preparer 
whenever a defendant timely invokes his or her right to 
confront that witness .... " Id. at 40, 811 A.2d 448; see 
also State in the Interest ofC.D., 354 N.J. Super. 457, 
463, 808 A.2d 123 (App.Div.2002) (after a defendant 
objects to admission of a laboratory certificate in a drug 
case, the statute "vanishes as a determinative to admissi
bility in evidence of the laboratory certificate."). Thus, 
the defendant in Simbara was granted a new trial and 
given "the opportunity to renew his challenge to the cer-
tificate in view of the supplemental information fur
nished under the Attorney General's directive. 11 Simbara, 
supra, 175 N.J. at49, 811 A.2d448 

Years before Crawford or Simbara, in an appeal 
from a conviction for drunk driving, we explained our 
concern about admitting a laboratory certificate attesting 
to the defendant's blood alcohol content, under an excep-
tion to the hearsay rule: 

[**312] [T]he evidence sought to be 
admitted was produced by a governmental 
agency whose business is the prosecution 
of crime [***16] .... Unlike [a] hospital 
laboratory ... which exists primarily as 
an aid to diagnosis and treatment of pa-
tients, a police laboratory exists to test 
and produce evidence for governmental 
prosecuting agencies. The difference is a 
major one, which bears on the neutrality 
and thus the reliability of the laboratory 
analyses. We see no reason to interpret 
Evid.R. 63(13) and 63(15)(a) [predeces-
sors to N.J.R.E. 803(c)(6) and (8), hearsay 
exceptions for business and governmental 
records] as an effort to abandon the adver-
sarial trial process in favor of blind reli-
ance on the skill and good intentions of 
prosecuting agencies. 

[State v. Flynn, 202 N.J. Super. 215, 219-
20, 494 A.2d 350 (App.Div.l985), re
manded, 103 N.J. 446, 511 A.2d 634 
(1986) (to be reconsidered in light of 
State v. [*94] Matulewicz, 101 N.J. 27, 
499 A.2d 1363 (1985) ', rev'd on remand 
sub nom. State v. Weller, 225 N.J. Super. 
274, 276, 542 A.2d 55 (Law Div.l986)']. 

6 In Matulewicz, the Court required foundation 
evidence to support either the business record or 
public record exception. The Court also expressly 
preserved the defendant's right, in the event a 
hearing on remand detennined that the lab certifi-
cate was admissible as an exception to the hear
say rule, to challenge its admissibility as a viola-
tion of his rights under the Confrontation Clause. 
Matulewicz, supra, 101 N.J. at 32-33 n.2, 499 
A.2d 1363 

[***17] 
7 On remand "the report was not admitted into 
evidence due to the inability of the State to pro-
duce complete records of the standard tests per-
formed on the gas chromatograph. The remaining 
evidence was insufficient to convict defendant 
and he was found not guilty." Weller, supra, 225 
N.J. Super., at 276, 542 A.2d 55 

We reject the State's reliance upon the business re-
cord or government record exceptions to the hearsay rule 
to permit the admission of this lab certificate. The ration-
ale for those exceptions is that such a document is likely 
to be reliable because it was prepared and preserved in 
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the ordinary course of the operation of a business or gov
ernmental entity, and not created primarily as evidence 
for trial. See N.J.R.E. 803(c)(6). See generally Biunno, 
Current N.J. Rules of Evidence, comment 1 to N.J.R.E. 
803(c)(6); comment 2 to N.J.R.E. 803(c)(8) (2005). The 
certificate at issue is not a record prepared or maintained 
in the ordinary course of government business; it was 
prepared specifically in order to prove an element of the 
crime and offered in [***18] lieu of producing the quali-
fied individual who actually performed the test. 

Here, defendant not only was denied his constitu-
tional right to confront the certificate's preparer, he was 
not even afforded an adequate opportunity to challenge 
the certificate's reliability, because the State failed to 
provide requested documentation regarding the labora-
tory analysis of the blood. See id. at 44-45, 811 A.2d 
448. By analogy, N.J.S.A. 2C:35-19c requires the prose-
cutor to provide a defendant with all documentation re-
lating to a proffered lab certificate as a condition for ad-
mission of that certificate attesting to the identification of 
a controlled dangerous substance. The purpose of that 
requirement is to "allow the opposing party a fair oppor-
tunity to make an informed decision [*95] whether to 
contest the admissibility of the certificate." State v. 
Miller, 170 N.J. 417, 430, 790 A.2d 144 (2002). 

[W]hen the state offers the Jab certifi-
cate, it essentially is proffering inadmissi
ble hearsay evidence to prove an element 
of the criminal case against a defendant. 
In order to use that evidence and not run 
afoul of the Confrontation Clause, 
[**313] the State [***19] must obtain 
defendant's consent, or failing that, must 
justify its admission at a hearing. 
Matulewicz, supra. N.J.S.A. 2C:35-19 
does not and cannot affect the State's bur-
den and certainly does not shift that bur-
den to defendant. It merely serves to put 
the State on notice of those cases in which 
a defendant will not consent to the admis-
sion of the Jab report and with respect to 
which the State must be prepared to pro-
duce an expert witness at trial or prove 
why one is not necessary. The obligation 
of defendant under the statute is to notify 
the State of his refusal to stipulate to the 
lab report and to assert that the Jab results 
(composition, quality or quantity of the 
tested substance) will be contested at trial. 
[Miller, supra, 170 N.J. at 432, 790 A.2d 
144]. 

The State clearly failed here to meet the standards 
established in Simbara for admission of a drug test cer-
tificate. The Court has not had occasion to apply the 
same substantive standards to the admission of a blood 
alcohol test certificate offered to prove a DWI charge. 
We recognize thatN.J.S.A. 2C:35-19, as well as Simbara 
and [***20] Miller literally address only a drug test 
certificate. We fail, however, to see any reasonable basis 
for holding the State to a Jesser standard, or according a 
defendant Jesser rights, with respect to use of such a cer-
tificate as evidence of an essential element of the DWI 
offense. As we observed in State v. Flynn, "the neutrality 
and thus the reliability" of an analysis performed at a 
State laboratory cannot be presumed because "a police 
laboratory exists to test and produce evidence for gov-
ernmental prosecuting agencies," and the business of the 
governmental agency seeking the admission of the evi-
dence is "the prosecution of the crime. n Flynn, supra, 
202 N.J. Super. at 219-20,494 A.2d 350. 

The State's reliance on our decision in State v. Oliv
eri, 336 N.J. Super. 244, 764 A.2d 489 (App.Div.2001) 
(affirming drug conviction despite challenge to labora-
tory certificate), is not persuasive. Significantly, in af-
firming the Law Division decision convicting the defen-
dant in Oliveri, we noted the municipal judge's alterna-
tive finding in that case: that irrespective of the Jab cer-
tificate, there was sufficient observation evidence offered 
by [*96] the police [***21] to establish that defendant 
was driving while intoxicated. !d. at 251, 764 A.2d 489. 
We decided Oliveri prior to and thus without the benefit 
of the decisions in Simbara or Crawford Nonetheless, 
to the extent that Oliveri may appear to conflict with 
either, we are bound by the decisions of both higher 
courts. 

The State's argument here--that defendant's request 
to challenge the Jab certificate was not sufficiently par-
ticular--is entirely without merit. In Miller, supra, 170 
N.J. at 425, 790 A.2d 144, the Court considered a similar 
argument by the State after it failed to provide documen-
tation relevant to the challenged certificate. The Court 
observed that to adopt the State's argument would place 
the defendant in a "Catch-22." !d. at 434-35, 790 A.2d 
144. "When a defendant attempts to surmount the barrier, 
he finds himself in the untenable position of having to 
identify 'specific grounds' in order to confront the ana-
lyst, but being unable to confront the analyst in order to 
identify the 'specific grounds."' [***22] !d. at 435, 790 
A.2d 144 (quoting Miller v. State, 266 Ga. 850, 472 
S.E.2d 74, 79 (1996)). Here, defendant asserted his right 
to "contest at trial the composition, quality and quantity 
of substances submitted to the laboratory for analysis." 
The New Jersey Supreme Court in Miller held that "to 
avoid constitutional infirmity ... N.J.S.A. 2C:35-19c 
[**314] [must be read] to require only that a defendant 
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object to the lab certificate and assert that the composi-
tion, quality or quantity of the tested substance will be 
contested at trial." 170 N.J. at 436, 790 A.2d 144. De-
fendant's demand here was sufficiently particular to con-
vey his intention to exercise his right of confrontation. 

IV 

Defendant argues that it was error to admit the lab 
certificate into evidence when the State failed to estab-
lish the chain of custody. Defendant specifically noted 
the lack of evidence that it was his blood sample that was 
identified, secured, and transferred from the Central Re-
gional Laboratory to the South Regional Laboratory. The 
State's burden to demonstrate a proper chain of [*97] 
custody is of particular importance with respect to labo-
ratory certificates. See [***23] Simbara, supra, 175 
N.J. at 49, 811 A.2d 448. On remand, the State shall have 
the opportunity to offer evidence to supply the missing 
link in the chain of custody. 

v 
Defendant argues that his right to due process also 

was denied as a result of the State's failure to provide 
him with the remaining portion of his blood sample after 
the State laboratory had performed its analysis. The State 
responds that there is no evidence of bad faith in the de-
struction of the remaining blood, and therefore no due 
process violation. 

In light of our determination that defendant's convic-
tion must be reversed on other grounds, we need not de
cide whether the State's failure to provide defendant with 
a blood sample constituted a violation of due process that 
independently requires reversal. Because we expect this 
issue to arise again on remand, we offer these comments. 

The State relies on State v. Casele, 198 N.J. Super. 
462, 471, 487 A.2d 765 (App.Div.l985) (affirming a 
conviction for death by auto), to demonstrate that defen-
dant's right to due process was not violated by the de-
struction of his blood sample. In Casele, we applied a 
three-prong test to determine whether the State's [***24] 
failure to preserve and supply defendant with his own 
blood sample constituted a due process violation. Id at 
469-70, 487 A.2d 765. The three factors were: "(!) 
whether the evidence was material to the issues of guilt 
or punishment; (2) whether defendant was prejudiced by 
its destruction; and (3) whether the govermnent had 
acted in bad faith when it destroyed it." !d. at 470, 487 
A.2d 765. Having considered those factors, we held: 
"[T]here being no evidence of bad faith on behalf of the 
prosecution nor any evidence that the samples would 
have been material to the defense or that defendant was 
prejudiced by the destruction of the blood samples, 
[*98] there was no error in admitting the test results into 
evidence." !d. at 471,487 A.2d 765 • 

8 Defendant also invokes Brady v. Maryland, 
373 U.S. 83, 87, 83 S. Ct. 1194, 1194-97, 10 L. 
Ed. 2d 215, 218 (1963), for the proposition that 
11the suppression by the prosecution of evidence 
favorable to an accused upon request violates due 
process where the evidence is material either to 
guilt or to punishment, irrespective of the good 
faith or bad faith of the prosecution." We do not 
perceive the State's failure to provide the blood 
sample here as a Brady violation, there is no evi
dence that the sample would have provided such 
exculpatory evidence. 

[***25] In Casele, the defendant did not request 
the unused portion of the sample until six months after 
the original test, when testing apparently could have 
yielded less accurate results than the initial test. [**315] 
!d. at 470, 487 A.2d 765. We also noted that the 
"[ d]efendant had every opportunity to question the test 
results without resort to the evidence itself both by cross-
examination of the State's witnesses and through its own 
expert's testimony," and we found that the State appeared 
to have acted in good faith. Ibid Moreover, the individ-
ual who performed the test testified at trial in Casele that 
the entire sample was used up in testing. !d. at 467, 487 
A.2d 765. That witness was, obviously, subject to cross-
examination. 

Our decisions in State v. Mercer, 211 N.J. Super. 
388, 393-94, 511 A.2d 1233 (App.Div.l986), and State 
v. Kaye, 176 N.J. Super. 484, 490, 423 A.2d 1002 
(App.Div.l980), certif. denied, 87 N.J. 316,434 A.2d 69 
(1981), are informative. In each case, the defendant 
claimed a denial of due process because the State failed 
to provide a portion of the defendant's blood sample. 
[***26] In Mercer, we concluded that the defendant had 
an adequate opportunity to attack the State's test results 
by other means, and there was no suggestion that the 
State had acted in bad faith by destroying the remainder 
of the specimen. Id at 394, 511 A.2d 1233. Similarly, in 
Kaye, we said: 

We hold to the view that where an entire 
sample of a specimen, such as blood, is, 
as here, in good faith, consumed or de
stroyed during the testing process by a 
recognized law enforcement or other 
qualified laboratory, the consumption or 
destruction of the specimen does not con
stitute an act of suppression of evidence 
by [*99] the State sufficient to trigger a 
due process violation, warranting the sup
pression of the test results. 
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[Kaye, supra, 176 N.J. Super. at 490, 423 
A.2d 1002] 

We also noted in Kaye that when the State took samples 
of the defendant's blood, he was apprised of his right to 
have another sample drawn and tested by a physician of 
his own choosing but he did not exercise that opportu-
nity. (***27] Jd at 492, 423 A.2d 1002. 

The issue was not fully argued in either court below, 
and thus was not addressed by the Law Division judge. 
On remand, either party may offer evidence relevant to 
the issue: whether the State's failure to preserve and sup-
ply defendant with the unused portion of his blood sam-
ple deprived him of due process. 

VI 
We reject defendant's contention that he was de

prived of his constitutional right to a speedy trial based 
on the nearly five months that elapsed between his arrest 
and the beginning of his trial. Defendant notes that he 
demanded a speedy trial on two occasions, and he claims 
that prior to his conviction, he was subjected to embar-
rassment and apprehension. 

We apply the four-pronged test of Barker v. Wingo, 
407 U.S. 514, 530-33, 92 S. Ct. 2182,2192-93, 33 L. Ed. 
2d 101, 115-19 (1972), to a speedy trial claim. See State 

v. Gaikwad, 349 N.J. Super. 62, 88, 793 A.2d 39 (2002). 
In Barker, the U.S. Supreme Court identified four factors 
to determine whether a defendant was deprived of the 
right to a speedy trial: "length of delay, the reason for the 
delay, the defendant's assertion of the right, and preju-
dice to the defendant." (***28] Barker, supra, 407 U.S. 
at 530, 92 S. Ct. at 2192, 33 L. Ed. 2d at 117. 

Defendant has not established a claim under Barker. 
Under the circumstances presented, we find insufficient 
merit in defendant's speedy trial claim to warrant further 
discussion in this opinion. SeeR. 2: 11-3( e)(2). 

[*100] [**316] VII 

Defendant's conviction is reversed and all charges 
are remanded to the Municipal Court of Manville. If the 
State seeks to rely upon the lab certificate in a new trial, 
the State must produce a witness to testify on personal 
knowledge of the testing and the preparation of the lab 
certificate. The State must also produce evidence of the 
chain of custody sufficient to allow the trier of fact to 
conclude that the sample tested was in fact defendant's 
uncontaminated blood. Finally, either party may address 
the issue of the State's failure to supply defendant with 
the unused portion of his blood sample. 

Reversed and remanded for such further proceedings 
as are consistent with this opinion. 
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OPINION BY: BAXTER 

OPINION 

(*458] (**1082] The opinion of the court was de-
livered by 

BAXTER, J.S.C. (temporarily assigned). 

Defendant Robert Renshaw appeals from a convic-
tion for driving while intoxicated, in violation of N.J.S.A. 
39:4-50. 

Reprinted with permission from LexisNexis. 

After being found guilty in the municipal court of 
Franklin Township, defendant appealed to the Law Divi-
sion, where a trial de novo again resulted in his convic
tion. ' With the exception of vacating the thirty-day 
county jail sentence [***2] that had been imposed in the 
municipal court for driving while intoxicated, the sen
tence in the Law Division was identical to the sentence 
imposed in Franklin Township. ' Appropriate fines and 
penalties were also (*459] assessed. All of defendant's 
penalties, with the exception of the license suspension, 
have been stayed pending appeal. 

2 In the municipal court, the defendant had also 
been convicted of violating N.J.S.A. 39:4-96, 
reckless driving. At the trial de novo, he was 
found not guilty ofthat charge. 
3 The Law Division sentenced defendant to a to-
tal of thirty days community service, forty-eight 
hours in the Intoxicated Driver Resource Center, 
and a two year suspension of driving privileges. 

On appeal, defendant argues: 

I. THE BLOOD RESULTS WERE 
OBTAINED IN VIOLATION OF 
APPELLANT'S RIGHT AGAINST 
UNLAWFUL SEARCHES AND 
SEIZURES: ODOR OF ALCOHOL AND 
THE HAPPENING OF AN ACCIDENT, 
WITHOUT MORE, DO NOT 
ESTABLISH PROBABLE CAUSE TO 
SEIZE BLOOD WITHOUT A 
WARRANT. 

II. (***3] A BLOOD SAMPLE 
WAS TAKEN FROM RENSHAW 
WITHOUT CONSENT AND AGAINST 
H1S (**1083] WILL: FAILURE TO 
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OBTAIN A WARRANT TO OBTAIN 
THE BLOOD UNDER THE 
CIRCUMSTANCES MUST CAUSE 
SUPPRESSION OF THE BLOOD TEST 
RESULTS. 

III. ADMISSION OF THE 
"UNIFORM CERTIFICATION FOR 
BODILY SPECIMENS TAKEN IN A 
MEDICALLY ACCEPTABLE 
MANNER" VIOLATED APPELLANT'S 
SIXTH AMENDMENT RIGHT TO 
CONFRONT WITNESSES AS 
DEFINED BY CRAWFORD v. 
WASHINGTON. 

IV. THE TRIAL COURT ERRED 
WHEN IT ALLOWED THE STATE TO 
ADMIT INTO EVIDENCE THE 
BLOOD ALCOHOL RESULTS 
WITHOUT PROVIDING A PROPER 
FOUNDATION TO SHOW HOW THE 
HEAD SPACE GAS 
CHROMATOGRAPHY INSTRUMENT 
ARRIVED AT ITS RESULTS. 

V. THE STATE FAILED TO 
PROVE BEYOND A REASONABLE 
DOUBT THAT THE TESTED BLOOD 
SAMPLE WAS NOT CONTAMINATED 
AND THAT THE BLOOD ALCOHOL 
RESULT WAS RELIABLE. 

VI. WITHOUT THE ADMISSION 
OF THE BLOOD ALCOHOL 
CONCENTRATION RESULTS, THE 
STATE HAS FAILED TO PROVE 
BEYOND A REASONABLE DOUBT 
THAT MR. RENSHAW WAS 
INTOXICATED. 

With the exception of Point III, each claim lacks merit. 
As to Point III, we conclude that the hearsay admission 
of !he "Unifonn Certification for Bodily Specimens 
Taken in a Medically Acceptable Manner," (certification) 
wilhout [***4] providing defendant with the opportunity 
to cross-examine the nurse who drew his blood, pursuant 
to NJS.A. 2A:62A-11, violated defendant's right to con-
front witnesses under the Sixth Amendment of the 
United States Constitution and article I, paragraph 10 of 
the New Jersey Constitution. We reverse. 

I. 

At approximately 2:17a.m. on August 19, 2004, Of-
ficer Gordon Muller of !he Franklin Township Police 
Department came upon a Ford Explorer that appeared to 

recently have been in an accident. [*460] He observed a 
mailbox and street signs that had been 11fUD over,, a tele
phone pole broken in half hanging by its wires, and tire 
tracks leading from the roadway into the grass where the 
vehicle was positioned. Officer Muller determined that 
!he tire tracks were freshly-made. The Explorer was rest-
ing against a tree on the lawn of a residential property. 

Officer Muller found defendant in !he driver's seat of 
the vehicle, and detected the odor of alcohol on his 
brealh. Defendant appeared disoriented and was unable 
to comply with Muller's request to provide identification. 
Muller asked him whether anybody else was in the vehi-
cle, to which defendant answered in the negative. [***5] 
Muller never asked whether defendant was driving the 
vehicle when it crashed, nor did he inquire as to what 
had caused the accident. Muller called for assistance, and 
ten minutes later defendant was removed from the vehi
cle and transported to Cooper Hospital in Camden, and 
Muller followed in his vehicle. Upon arrival, Muller 
asked registered nurse Marico Deal to draw blood from 
defendant for testing. She did so, utilizing the blood al-
cohol kit provided by Muller. When Deal asked defen-
dant to sign a document consenting to !he extraction of 
his blood, he did not respond. 

Muller observed Deal remove a non-alcohol swab 
from the blood test kit and use the swab to prepare de-
fendant's right arm for !he drawing of blood. He watched 
as she filled !he two vials !hat would ultimately [**1084] 
be tested. She used the gray tops contained with the kit to 
close !he vials, and handed bolh of them to Muller after 
writing defendant's name on !he adhesive labels. Muller 
placed them into the box provided with the kit, attached 
"integrity seals" to the outside, and affixed his initials. 

Before Muller left Cooper Hospital, Deal provided 
him with a document entitled "Uniform Certification for 
Bodily Specimens Taken [***6] in a Medically Accept-
able Manner," pursuant to NJ.S.A. 2A:62A-IO, II. 

Upon returning to police headquarters, Muller 
placed the sealed box containing the vials of defendant's 
blood inside a refrigerator [*461] outfitted with spe-
cially-designed locked boxes. He removed the key, de-
positing it through a hole accessible only by !he on-duty 
detective. 

The morning after the blood was drawn, Detective 
Crescitelli removed the blood sample from the secured 
refrigerated locker and transported it to the New Jersey 
State Police lab where he turned it over to a lab techni-
cian. During the lhirty-four minute ride from police 
headquarters to the State Police laboratory in Hammon-
ton, the blood sample remained on !he seat of the car 
next to Crescitelli. 
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Michelle Adamson, a chemist employed by the State 
Police laboratory in Hanunonton, testified that she tested 
defendant's blood sample using the head space gas chro-
matography test. After retrieving the sample from the 
vault, Adamson took it to the toxicology unit and affixed 
bar-coded labels to the tubes. Applying the procedures 
that she was trained to use after having been certified as 
an expert in head space gas chromatography [***7] test-
ing, Adamson tested two samples of defendant's blood. 
She testified that she followed the standard procedure of 
adding a specified and known concentration of n-
propenyl to the blood sample. She explained that the 
machine then calculates a peak for both the ethanol in the 
blood and the additive n-propenyl and determines the 
ratio of the area of the ethanol compared to the area oc-
cupied by the n-propenyl standard. That computation 
results in a peak area ratio. It is the peak area ratio that is 
then used to determine the quantity of alcohol in the 
blood. Using those procedures, Adamson testified that 
defendant's blood alcohol content (BAC) was 0.1416 on 
vial A and 0.1403 on vial B. 

The defense called Gary L. Lage as an expert in 
toxicology and pharmacology with specific stipulated 
expertise in blood testing. He explained that any number 
of possible errors in the blood extraction procedures 
could have improperly increased defendant's BAC. He 
pointed to the possibility that Deal had used an ethanol 
swab rather than a betadine swab, thereby creating a 
false positive reading for the presence of alcohol in de-
fendant's blood; [*462] had drawn blood from an artery 
rather than a vein; and had failed [***8] to properly 
shake the vials prior to testing, interfering with the even 
distribution of the preservative throughout the blood, 
thereby permitting micro organisms as well as yeast to 
falsely convert glucose to alcohol. Lage further testified 
that blood loss, as well as the administering of intrave-
nous fluids, could also have improperly inflated the 
BAC. In sum, Lage concluded that "you can't state with 
any degree of certainty that the blood alcohol results are 
valid." The defense then rested. 

II. 

We begin by addressing defendant's argument, 
raised below, that admission of the Uniform Certification 
for Bodily Specimens Taken in a Medically Acceptable 
Manner, without the testimony of its preparer, [**1085] 
violated his constitutional right of confrontation because 
he was denied the opportunity to cross-examine the nurse 
who drew his blood and prepared the certification. In 
particular, defendant argues that without the opportunity 
to cross-examine Deal, he was deprived of his ability to 
explore critical areas of potential contamination of the 
extracted blood samples. Although defendant concedes 
that Deal drew the blood in the presence of Officer Mul-

ler, he argues, correctly, that Muller could [***9] not 
say if the nurse had extracted the blood in a medically 
accepted manner, abided by the hospital policies for its 
extraction, took venous or arterial blood, or used an 
ethanol-based swab on the extraction site. Defendant 
points to the testimony of Lage, who explained that con-
tamination of the extracted blood would have caused a 
false blood alcohol concentration reading. 

In the municipal court, and again in the Law Divi
sion during the trial de novo, defendant argued that 
Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 
!58 L. Ed. 2d 177 (2004) precludes the State from rely-
ing on the contents of the certificate in the absence of 
testimony from its preparer. In Crawford, the United 
States Supreme Court determined that when "testimonial 
evidence" is at issue, dispensing with confrontation 
solely because [*463] testimony is deemed reliable is 
violative of the Sixth Amendment to the United States 
Constitution.' Id. at 68-69, 124 S. Ct. at 1374, 158 L. Ed 
2d at 203. Before us, defendant again pressed his argu-
ment regarding Crawford. He also pointed to our recent 
decision in State v. Berezansky, 386 N.J. Super. 84, 899 
A.2d 306 (App.Div.2006) [***10] as further support for 
his constitutional claims. ' In Berezansky, we held that 
neither the business record exception nor the government 
record exception to the hearsay rule set forth in NJR.E. 
803(c)(6) and 803(c)(8), respectively, authorize the ad-
mission of the report on blood alcohol content in a DWI 
prosecution in the absence of the testimony of the techni-
cian who prepared that report. Id. at 94, 899 A.2d 306. 
We further held that the lack of an opportunity by a de-
fendant to cross-examine the technician violated defen
dant's rights under both the Sixth Amendment and article 
I, paragraph 10 of the N.J. Constitution. Ibid. 

4 A DWI charge is a quasi-criminal offense en-
titling a defendant to the protection of the con-
frontation clause. See State v. Widmaier, 157 N.J. 
475, 494-96, 724 A.2d 241 (1999); Berezansky, 
386 N.J. Super. at 90 n.4, 899 A.2d 306 
(App.Div.2006). 
5 Berezansky was decided after the trial de novo 
in the Law Division and after briefs were submit
ted on appeal. After argument, we invited and re
ceived supplemental briefs. 

[***11] In reply to defendant's arguments about 
Berezansky, the State makes several points. The State 
argues first that, here, unlike in Berezansky, the admis-
sion of the certification in the absence of its preparer is 
specifically authorized by the statute. N.JS.A. 2A:62A-
ll provides: 

Any person taking a specimen pursuant 
to section I of [[NJ.S.A. 2A:62A-10] 
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shall, upon request, furnish to any law en-
forcement agency a certificate stating that 
the specimen was taken pursuant to sec
tion I of this act and in a medically ac-
ceptable manner. The certificate shall be 
signed under oath before a notary public 
or other person empowered to take oaths 
and shall be admissible in any proceeding 
as evidence of the statements contained 
therein. 

Next, the State argues that defendant's argument should 
be rejected because it "ignores the pragmatic approach 
historically [*464] adopted by New Jersey courts on 
issues of this type." The State points to [**1086] the 
statute as a likely response to the "difficulties experi-
enced by municipal prosecutors in securing the appear
ance of [nursing] personnel at DWI trials and the con-
comitant strain [***12] these court appearances placed 
upon the affected medical professions." State v. De 
Frank, 362 N.J. Super. I, 6, 826 A.2d 773 
(App.Div.2003). The State's third argument is that de-
fendant did have available to him avenues for impeach-
ment as he was afforded the opportunity to cross-
examine Muller on the observations he made of the 
blood draw by Deal. Fourth, the State argues that Berez
ansky should be distinguished because the omission of 
the testimony of a chemist who certifies that the BAC 
exceeds the legal limit "cannot be compared to the mnis
sion of the testimony of a minimally involved witness 
[nurse Deal] in the chain of custody." We disagree. 

That the challenged practice is authorized by 
N.J.S.A. 2A:62A-ll does not establish that the practice 
itself is lawful in all circumstances. That argument fails 
in light of our reasoning in Berezansky. In Berezansky, 
supra, 386 N.J. Super. 84, 899 A.2d 306, we relied not 
only on Crawford, supra but also on the New Jersey Su-
preme Court's decision in State v. Simbara, 175 N.J. 37, 
811 A.2d 448 (2002). Simbara concerned a challenge to 
[***13] the admissibility of a certificate reporting the 
result of testing for a controlled dangerous substance. I d. 
at 40, 811 A.2d 448. The Court in Simbara addressed the 
statute that authorized the admission of that certificate, 
which was NJS.A. 2C:35-19. 'The Court held that the 
certificate could not be admitted into evidence [*465] in 
the absence of the technician who prepared it once the 
defendant has asserted his right to require the techni-
cian's testimony and availability for cross-examination. 
Id. at 49, 811 A.2d 448. There, the Court rejected the 
State's argument that the certificate was reliable because 
the laboratory complied with NJS.A. 2C:35-19. Id. at 
46, 811 A.2d 448. The Court held that the defendant's 
right of confrontation was violated by the admission of 
the laboratory certificate, which clearly was hearsay, 

regardless of whether its preparer had complied with the 
statute or not. I d. at 47-49, 811 A.2d 448. 

6 NJ.S.A. 2C:35-19 provides, in pertinent part: 

b. Upon the request of any law 
enforcement agency, the labora
tory employee perfonning the 
analysis shall prepare a certifiCate. 
This employee shall sign the cer-
tificate under oath and shall in-
clude in the certificate an attesta-
tion as to the result of the analysis. 
The presentation of this certificate 
to a court by any party to a pro-
ceeding shall be evidence that all 
of the requirements and provisions 
of this section have been complied 
with. This certificate ... shall con-
tain a statement establishing the 
following: the type of analysis per-
formed; the result achieved; any 
conclusions reached based upon 
that result; that the subscriber is 
the person who performed the 
analysis and made the conclu-
sions; the subscriber's training or 
experience to perform the analy-
sis; and the nature and condition 
of the equipment used. When 
properly executed, the certificate 
shall . . . notwithstanding any 
other provision of law, be admis-
sible evidence of the composition, 
quality, and quantity of the sub-
stance submitted to the laboratory 
for analysis, and the court shall 
take judicial notice of the signa-
ture of the person performing the 
analysis and of the fact that he is 
that person. 

[***14] Thus, in Berezansky, while discussing Sim
bara, we noted the Court's rejection of the argument that 
a technician's compliance with the procedures of NJ.S.A. 
2C:35-19 was a justification for dispensing with the right 
of confrontation. Berezansky, supra, 386 N.J. Super. at 
93, 899 A.2d 306. This is the identical argument the 
State makes here. Indeed, as we noted in Berezansky, 
after a defendant objects to admission of a laboratory 
certificate, "the statute vanishes as a determinative to 
[and [**1087] justification for] admissibility in evidence 
of the laboratory certificate." Ibid. 
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In Berezansky, we did not discuss at length whether 
the testimony of the technician who prepared the BAC 
report was 11 testimonial11 in nature. In Crawford, supra 
the Court's express holding applied only to "testimonial" 
evidence: 

Where non-testimonial hearsay is at is
sue, it is wholly consistent with the Fram-
ers' design to afford the States flexibility 
in their development of hearsay law ... as 
would an approach that exempted such 
statements from Confrontation Clause 
scrutiny altogether. Where testimonial 
evidence is at issue, [***151 however, the 
Sixth Amendment demands what the 
common law required: unavailability and 
a prior opportunity for cross-examination. 
We leave for another day any effort to 
spell out a comprehensive definition of 
It testimonial. n 

[*466] [541 U.S. at 68, 124 S. Ct. at 
1374, 158 L. Ed. 2nd at 203 (footnote 
omitted).] 

In Berezansky we observed, "We need not fill in the 
definition left open by the Supreme Court to be guided 
by the Court's concerns for the right of confrontation as 
expressed in Crawford." 386 N.J. Super. at 91, 899 A.2d 
306. After Crawford and Berezansky were decided, the 
United States Supreme Court in Davis v. Washington, 
U.S. , 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006), as 
well as another panel of this court in State v. Buda, 389 
N.J. Super. 241, 912 A.2d 735 (App.Div.2006), have 
identified specific instances where evidence was deemed 
to be testimonial. For purposes of confrontation clause 
analysis, relying on Davis, we held in Buda, in the con-
text of a statement given to a DYFS worker, that the 
statement was testimonial because the ongoing police 
emergency had ended and the [***16] primary purpose 
of the statement was to establish or prove past events 
potentially relevant to later criminal prosecution. Buda, 
389 N.J. Super. 241, 912 A.2d 735 (slip op. at 12)Here, 
we have no difficulty in finding the certification to be 
testimonial. If a statement of a child about his injuries is 
deemed testimonial when the immediate emergency has 
passed, then certainly a certification prepared for pur-
poses of trial, and indeed only for purposes of trial, can 
be nothing other than testimonial. 

We are mindful of the decisions of other courts that 
have had occasion to address the issue of whether certain 
records would be considered testimonial for purposes of 
analysis under Crawford and its progeny. In United 
States v. Ellis, 460 F.3d 920, 923 (7th Cir.2006), the 

Seventh Circuit addressed the admissibility of medical 
records establishing the presence of a controlled danger-
ous substance in the defendant's blood and urine. There, 
the Court held that because the statements of medical 
personnel 11were made in the ordinary course of business, 
[they J are statements that by their nature were not testi-
monial11 and their admission, therefore, does not violate 
[***17] the Sixth Amendment. !d. at 927. 7 

7 Four state courts and one other federal court 
have addressed the same or a similar issue. In 
United States v. Feliz, 467 F.3d 227, supplemen
tal opinion at 201 Fed. Appx. 814, 2006 U.S. 
App. Lexis 26826 (2d Cir. 2006) and State v. 
Craig, 110 Ohio St. 3d 306,2006 Ohio 4571, 853 
N.E.2d 621, stay granted, Ill Ohio St. 3d 1421, 
2006 Ohio 5314, 855 N.E.2d 88 (Ohio 2006), 
both courts held that an autopsy report was a non-
testimonial business record, and therefore its ad
mission was not in violation of the command of 
the Sixth Amendment. 1n State v. Fischer, 272 
Neb. 963, 726 N.W.2d 176 (2007); Jarrell v. 
State, 852 N.E.2d 1022 (Ind.Ct.App.2006) and 
Neal v. State, 281 Ga. App. 261, 635 S.E.2d 864 
(Ga. Ct. App. 2006), each court determined that a 
breathalyzer inspection certificate was likewise 
not testimonial, and held that the admission of 
such form was also not in violation of the Sixth 
Amendment. Each of the preceding cases in-
volved different types of reports than we are con-
cerned with here. Thus, we do not address their 
holdings. 

[***18] [*467] [**1088] In the instant case, the 
preparation of the Uniform Certification for Bodily 
Specimens Taken in a Medically Acceptable Manner 
could not qualify for admission under the business record 
exception to the hearsay rule, NJ.R.E. 803(c)(6), because 
it was not prepared in the ordinary course of business. 
Instead, the certification was prepared solely to be used 
11 in any proceeding as evidence of the statements con
tained" within such record. NJ.S.A. 2A:62A-ll. As we 
observed in Berezansky, supra the business records ex-
ception will not apply if the document was prepared spe-
cifically for the purposes of litigation. 386 N.J. Super. at 
94, 899 A.2d 306. 

Having found that the certification is testimonial in 
nature, and in light of our conclusions about what Berez
ansky and Simbara require, we see no principled basis to 
afford a defendant challenging the admissibility of a cer-
tification concerning the procedures used to draw his 
blood any fewer rights than a defendant challenging a 
technician's report on blood alcohol content or a report 
on the presence of a controlled dangerous substance. 
NJS.A. 2A:62A-11 [***19] , the statute at issue here, is 
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thus free of any constitutional difficulties only in those 
circumstances when a defendant consents to the admis
sion of the nurse's certificate and agrees to waive the 
opportunity for cross-examination; however, when an 
objection is raised, the existence of the statute is not a 
justification for the State's failure to produce the witness. 
Ibid. 

The State's argument that N.J.S.A. 2A:62A-ll 
should not be construed to require the State to produce 
the nurse who drew the [*468] blood because of the 
pragmatic considerations involved in securing such ap
pearance at a trial a considerable distance away cannot 
be squared with the constitutional mandate of either 
Crawford or Berezansky and must therefore be rejected. 
Unquestionably, those decisions compel the conclusion 
that practical considerations must yield to constitutional 
imperatives when the two collide. 

We likewise reject the State's contention that defen-
dant's cross-examination of Muller was a sufficient alter
native to cross-examination of Deal because, as the State 
itself concedes, there were several gaps in what Muller 
had observed. Nor are we persuaded by the State's 
[***20] characterization of Deal as a "minimally in-
volved witness in the chain of custody." Lage's expert 
testimony about the impact of contamination of blood on 
the reliability of the BAC reading persuades us other-
wise. 

Lage testified that an error by Deal in using an etha-
nol, rather than a betadine swab, or in the drawing of 
blood from an artery rather than a vein, or in the failure 
to have shaken the vials prior to testing could have 
falsely and unfairly inflated the BAC reading. In light of 
that testimony, the State's characterization severely un-
derstates her potentially pivotal role in maintaining the 
purity of the sample and ultimately guaranteeing the reli-
ability of the BAC result itself. Thus, the State's effort to 
equate the role of a nurse who draws the blood to a 
minimally involved witness in the chain of custody must 
fail. For example, a desk clerk at a laboratory, who as-
signs an identifying number to a specimen and puts it in 
a secure area pending forensic analysis, is a 11minimally 
involved witness in the chain of custody. 11 Comparing 
such a task to that of a person who procures the specimen 
and protects it from contaminating influences is, in our 
view, erroneous. 

[**1089] Accordingly, [***21] in light of Craw
ford, Berezansky and Buda the decision by the court be-
low dispensing with the opportunity for cross-
examination of the nurse who drew defendant's blood 
cannot be countenanced. We therefore hold that the ad-
mission in evidence of the Uniform Certification for 
Bodily Specimens Taken in a Medically Acceptable 
Manner, without the opportunity for cross-examination, 

[*469] over the objection of defendant, runs afoul of the 
right of confrontation protected both by the United States 
and the New Jersey Constitutions. • 

8 We are mindful of the opinion in State v. God
shalk, 381 N.J. Super. 326, 885 A.2d 969 (Law 
Div.2005), which held that admitting breathalyzer 
inspection certificates in evidence, without the 
testimony of the officer who performed the in-
spection, was permissible under the business re
cord or official record exceptions to the hearsay 
rule, N.J.R.E. 803(c)(6) and (c)(8), and that so 
doing did not violate the confrontation clause. 
Godshalk dealt with a different type of test than 
we are concerned with here, thus, we do not ad
dress its holding and express no view as to its 
continued viability. 

[***22] We now address defendant's remaining ar-
guments. As to Point I, the Law Division judge rejected 
defendant's claim that the seizure of defendant's blood 
without a warrant was unsupported by probable cause. 
The judge found that the evidence supported a conclu-
sion that defendant was the driver of the vehicle and that 
he drove while intoxicated. The judge therefore rejected 
the claim that the seizure of defendant's blood violated 
defendant's right to be free from unlawful search and 
seizure under the Fourth Amendment to the United 
States Constitution. Unquestionably, the fresh tire tracks 
leading from the roadway to defendant's car, the smell of 
alcohol on defendant's breath, defendant's statement that 
no one else was then in the car, his disorientation and the 
crash itself, provided ample evidentiary support for the 
judge's conclusions. The judge found no evidence of a 
phantom driver operating defendant's vehicle who mi-
raculously escaped injury and ran out of the vehicle be-
fore Muller arrived on the scene. We agree with that 
finding. Further, we concur in his conclusion that suffi-
cient probable cause existed to conclude that defendant 
was driving while intoxicated, thereby justifying [***23] 
the drawing of defendant's blood. See State v. Ravotto, 
169 N.J. 227, 252, 777 A.2d 301 (2001) (finding that 
probable cause was satisfied by proof of a strong odor of 
alcohol on the breath of a driver whose car had careened 
off the road and hit a tree). 

[*470] We likewise reject defendant's claim under 
Point II that the taking of his blood over his objection 
violated his rights under the Fourth Amendment. Here, 
unlike in Ravotto defendant never expressly refused to 
give a blood sample, did not manifest a fear of needles, 
did not express a willingness to instead take a breatha-
lyzer test, and had no "violent reaction to the bodily in-
trusion engendered by the search .... " I d. at 242, 777 
A.2d 301. Also, unlike the defendant in Ravotto, who 
belligerently and violently resisted the blood draw, de-
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fendant here, when asked whether he agreed to have his 
blood drawn, failed to answer and appeared to be drifting 
"in and out of consciousness." The issue of excessive 
force, which was the doctrinal underpinning of Ravotto, 
id. at 241, 777 A.2d 301, is entirely absent here, and ac-
cordingly no constitutional violation occurred. 

Our conclusion that the conviction must be reversed 
[***24] and the matter remanded for a new trial makes 
unnecessary any consideration of Points IV, V, and VI. 

Reversed and remanded for a new trial. 
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[*354] [**628] The opinion of [***2] the court 
was delivered by 

SABATINO, J.S.C., temporarily assigned. 

This drunk driving case presents another instance 
concerning the admissibility of hearsay documents under 
the Confrontation Clause of the Federal and state Consti-
tutions, in light of Crawford v. Washington, 541 U.S. 36, 
124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004) [*355] (rein-
terpreting the Confrontation Clause to bar the admission 
against the accused of so-called 11 testimonial11 hearsay 
declarations), and its progeny. Specifically, we are again 
asked to consider whether Crawford requires the exclu-
sion of a laboratory report prepared by a State Police 
chemist and a blood test certificate prepared pursuant to 
N.JS.A. 2A:62A-11 by a hospital employee who had 
extracted blood from the defendant driver at the request 
of a police officer. 

For the reasons we explain in this opinion, we reaf-
firm our holdings in State v. Berezansky, 386 N.J. Super. 
84, 899 A.2d 306 (App.Div.2006) (ruling that a State 
Police chemist's lab report is "testimonialn under Craw
ford and thus must be excluded unless defendant has an 
opportunity to cross-examine the chemist), and [***3] in 
State v. Renshaw, 390 N.J. Super. 456, 915 A.2d 1081 
(App.Div.2007) (holding that a blood test certificate is-
sued pursuant to N.J.S.A. 2A:62A-ll is likewise "testi-
monial" under Crawford), particularly in light of the 
United States Supreme Court's most recent explication of 
the Crawford testimonial standard in Davis v. Washing
ton, 547 U.S. , 126 S. Ct. 2266, 165 L. Ed. 2d 224 
(2006). However, we also highlight the practical implica-
tions of these constitutional holdings. In doing so, we 
suggest that legislative or administrative rule-making 
efforts might be undertaken to assure that the constitu-
tional principles are administered fairly, without placing 
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undue burdens on third-party witnesses and law en-
forcement personnel who may create documents relevant 
to drunk driving prosecutions. 

Because defendant was deprived of his constitu
tional rights of confrontation, we hold that the chemist's 
report and the hospital worker's blood test certificate 
were improperly admitted as part of the State's evidence 
at trial. Nevertheless, we sustain his DWI conviction 
under N.J.S.A. 39:4-50 1***41 on independent grounds, 
based upon the arresting police officer's numerous field 
observations of intoxication that were not contradicted 
by competing proofs at the municipal trial and were rati-
fied by the Law Division. 

1*3561 I. 

At about 1:35 a.m. on March 18, 2005, defendant 
Adam J. Kent lost control of his Lincoln automobile 
while driving on Rae Avenue in Hawthorne. The Lincoln 
jumped a curb and flipped over onto its roof, landing in 
the front yard of a residence on Pasadena Place. Parts of 
the Lincoln were strewn across the roadway and the sur
rounding area. 

Officer James Knepper of the Hawthorne Police De-
partment was dispatched to the accident scene, and he 
arrived there by approximately I :40 a.m. Officer Knep-
per observed the upside-down Lincoln and the surround-
ing debris on both the west 1**6291 and east sides of 
Pasadena Place. He also noted tire marks on a curb and 
across a driveway leading to a snow pile. According to 
the officer's testimony, the road surface was dry and 
there was no precipitation. 

The officer also saw a person, later identified as de-
fendant, standing next to the Lincoln. Defendant's hair 
was mussed and his clothes were dirty. The officer asked 
him whether he was injured. 1***5] Defendant replied 
that he was not. The officer then asked defendant if he 
was the driver and whether there was anyone else in the 
vehicle. Defendant acknowledged that he was the driver 
and sole occupant. 

At that point defendant asked Officer Knepper if he 
could retrieve his cell phone from the Lincoln. Accord-
ing to Knepper's trial testimony, the officer then smelled 
"an odor of an alcoholic beverage on [defendant's] 
breath," and noticed that defendant's eyes were watery 
and bloodshot. The officer also noted that defendant was 
slurring his words and walking very slowly. These ob-
servations, as well as the apparently violent nature of the 
accident, caused the officer to ask defendant if he had 
drunk any alcoholic beverages that evening. Defendant 
told the officer that 11he only had five beers." 2 

2 Defendant did not testify at trial, so this party-
opponent admission, see N.J.R.E. 803(b)(l), IS 
unrefuted. 

1*357] Defendant's admission that he had con-
sumed five beers and the other observed 1***6] charac-
teristics of him and the accident scene led the officer to 
conclude that defendant was intoxicated. The officer 
issued Miranda ' warnings, and placed defendant in the 
back of the patrol car. The officer explained at trial that 
he did not request defendant to perform field sobriety 
tests, "[ d]ue to the nature of the crash" and his concerns 
about defendant's "safety and possibl[e] ... internal inju-
ries." In discussing the accident with Officer Knepper, 
defendant contended that his car had slid while rounding 
a curve, causing him to lose control. 

3 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

Emergency medical personnel were summoned. 
When they arrived, they placed defendant in a neck brace 
and put him on a back board. The crew members placed 
defendant into an ambulance and transported him to the 
emergency room at the nearby Valley Hospital in 
Ridgewood. Officer Knepper followed the ambulance to 
the hospital. Upon arrival, he helped the crew remove 
1***71 defendant from the ambulance. 

The officer noticed that, once the ambulance crew 
began attending to him, defendant's demeanor changed 
from "cooperative11 to "antagonist[ic ]". According to the 
officer, defendant demanded to have the neck brace re-
moved and to be taken off the back board. His antago-
nism surfaced again at the hospital emergency room, 
fluctuating with moments of cooperation. 

Because of the nature of the crash and his perception 
of defendant's intoxication, Officer Knepper asked hospi-
tal staff to draw blood from defendant. That request was 
documented in a written form, which the officer signed 
and handed to Roger Gallant, an emergency room em-
ployee. ' Gallant then extracted 1*358] two vials of 
blood from defendant in the presence of Officer Knep-
per. The officer watched Gallant 1**630] prepare the 
extraction site, one of defendant's arms, using what the 
officer described as "some type of alcohol wipe prior to 
administering a needle." The blood was placed into the 
vials, which Gallant labeled. The vials came out of a 
sealed package. Officer Knepper did not recall whether 
the vials were shaken. He had no knowledge of whether 
the vials contained the appropriate preservatives. 

4 Although the parties' briefs and the transcripts 
sometimes describe Mr. Gallant as a "nurse,11 the 
documentation which Gallant filled out simply 
identifies his position/title as "PCA II," a job 
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classification not defined in the record. For ease 
ofreference, we shall likewise refer to Gallant at 
times as a nurse, recognizing that may not be his 
accurate title. 

[***8[ Gallant handed the blood vials to Officer 
Knepper. He took them immediately to the Hawthorne 
Police Headquarters and placed them in an evidence re
frigerator. Thereafter, Hawthorne Police Detective 
Robert King removed the blood samples from the refrig-
erator and delivered them to a clerk of the New Jersey 
State Police's regional forensic laboratory in Little Falls. 
King testified at trial that he documented the chain of 
custody for the vials. There was no testimony, nor any 
intimation by defense counsel on cross-examination, that 
either Officer Knepper or Detective King had tampered 
with the blood vials while they were in their possession. 

In addition to the testimony of Officer Knepper and 
of Detective King, the municipal prosecutor offered sev
eral documents into evidence at defendant's trial. Two 
categories of those hearsay documents, admitted over 
defendant's objection, are central to defendant's appeal. 

In particular, the State offered into evidence Exhibit 
S-2, a "Bodily Substance Sample Certification" dated 
March 18, 2005. The certification, which is consistent 
with N.J.S.A. 2A:62A-11, ' was signed by both Roger 
Gallant and Officer Knepper. [***9] Portions [*359] of 
the certification 6 are pretyped; and other portions are 
handwritten notations that filled in blanks on the form. 
The certification reads, in pertinent part, as follows: 

I, Roger Gallant, a PCA II, at The Val-
ley Hospital, certify that on 3/18/05, 
2005[sic], I obtained the following bodily 
substance sample from Adam Kent at the 
request ofPtl. James W. Knepper,# 6229, 
a law enforcement officer from Haw-
thorne Police Dept., who identified the 
patient. 

The form also reflects that the type of substance ex-
tracted from defendant was blood (consisting of "2 gray-
top tubes containing Sodium Fluoride and Potassium 
Oxalate"). It also states that the "venipuncture site 11 was 
prepared with "Betadine--supplied by officer in kit." 

5 N.J.S.A. 2A:62A-ll, which was enacted in 
1986, provides that "[a]ny person taking a speci-
men pursuant to Section I of this act shall, upon 
request, furnish to any law enforcement agency a 
certificate stating that the specimen was taken 
pursuant to Section I of this act and in a medi-
cally acceptable manner. The certificate shall be 
signed under oath before a notary public or other 

person empowered to take oaths and shall be ad-
missible in any proceeding as evidence of the 
statements contained therein." 

[***10) 
6 The statute uses the term "certificate," see 
N.J.S.A. 2A:62A-11, while the exhibit in this case 
describes itself as a "certification." We use the 
terms here interchangeably. 

Exhibit S-2 further recites, in pre-printed language, 
that the specimen was "given to the [requesting] law en
forcement officer" and "was taken pursuant to Section 1 
of the New Jersey Public Law 1986[,] Chapter 189 7, and 
was taken in a medically acceptable manner." In signing 
the form, Gallant certified that the infonnation it con-
tained was true, and that he was aware that he would be 
subject to punishment if his statements were willfully 
false. 

7 See N.J.S.A. 2A:62A-10. 

Notably, Gallant did not testify at the defendant's 
trial. There is no indication in the record that he was un-
available to appear for the State, under the standards of 
[**631] unavailability set forth in N.J.R.E. 804(a). • 
[***11] Nor was Gallant subpoenaed to testify by the 
defense. 

8 N.J.R.E. 804(a) provides that a declarant may 
be unavailable by reason of death, illness, privi-
lege, persistent refusal to testify, lack of memory, 
or the proponent's inability to secure his or her at-
tendance as a witness at trial. 

The State also moved into evidence at trial a Certi-
fied Laboratory Report (Exhibit S-5) and related toxicol-
ogy worksheet and gas chromatography documents (Ex-
hibit S-6). These documents [*360] were generated by 
the State Police laboratory. The report was signed by 
Joseph Messana, a forensic scientist in the laboratory. 
According to his report, Messana possesses a master's 
degree in an unspecified field of graduate study, has 
worked for a State forensic laboratory for fifteen years, 
and has qualified as an expert witness in court on twenty-
one prior occasions. 

The report indicates that Messana is "the person re
sponsible for the analysis and the conclusions set forth in 
the ... laboratory report, [***12] " although the work-
sheet accompanying the report suggests that the ethanol 
analysis of defendant's blood may have been perfonned 
by a technician with the initials "TD." Additionally, the 
gas chromatography worksheets reflect that persons with 
the initials "JSM" (likely Joseph Messana), "TD," "MB," 
and "JC" had participated in that aspect of the testing. 

Messana specifically certified on the report that "the 
equipment used to perform the type of analyses de-
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scribed [in the report] was functioning properly." He 
further certified that "[t]he test procedures used are accu-
rate, reliable, objective in nature, and performed on a 
routine basis within the laboratory. 11 

The results reported on Exhibit S-5 showed that de-
fendant's blood alcohol content was 0.103%, a concentra-
tion above the legal limits allowable under NJ.S.A. 39:4-
50(a)(l). These findings were essentially consistent ' 
with the corresponding worksheets admitted into evi-
dence. 

9 One of the two blood vials apparently tested at 
0.104% blood alcohol concentration, as reflected 
on a worksheet prepared by "TD." Nonetheless, 
the State relied in its case upon the 0.103% fig-
ure, as the lower of the two readings. 

[***13] Exhibits S-5 and S-6 were received into 
evidence in lieu of any testimony from Messana or from 
the other State Police laboratory personnel with initials 
TD, MB, and JC. Again, the record does not reflect that 
these persons were unavailable to testify, or that they 
were ever subpoenaed by the defendant. " 

10 Prior to trial, defense counsel sought numer-
ous items of discovery from the prosecutor. The 
request, which was embodied in a pretrial discov-
ery order, included such items as the kit used in 
the defendant's blood extraction, the defendant's 
blood sampling consent form, the State Police lab 
protocol, operating manuals for the testing ma
chinery, quality control records, gas chromatog-
raphy spread sheets, and other items. After the 
prosecutor failed to supply these documents, de-
fendant moved before trial to dismiss the sum-
monses. The motion was carried to trial and ulti-
mately the municipal judge denied the requested 
dismissal. However, it appears from the record 
that some of the requested discovery items, in-
cluding the gas chromatography worksheets, 
were supplied before trial to defense counsel, 
who, in turn, supplied those documents to his ex-
pert. 

[***14] [*361] The municipal judge admitted S-2, 
S-5, S-6 and other documents, over the defense's objec-
tion, as business records under NJ.R.E. 803(c)(6). At the 
close of the State's case, defendant moved to dismiss the 
prosecution, principally because he had been deprived an 
opportunity to cross-examine at trial the declarants 
whose assertions were contained in those hearsay 
[**632] documents. The municipal judge denied that 
motion. 

Defendant did not present any live witnesses on his 
behalf at trial. However, defendant did proffer a report 

from an expert witness, Gary Lage, Ph.D., a toxicologist. 
Dr. Lage's report identified what he perceived to be sev-
eral problems with the analyses of defendant's blood. 
Among other things, Dr. Lage criticized the incomplete 
nature of the State's chain of custody documents and 
their failure to disclose the precision level of the "di-
luter/pipetter" used in the testing. Noting that defendant 
weighed approximately 255 pounds and that his blood 
was not drawn until nearly three hours after the accident 
at 4:05 a.m., Dr. Lage suggested that at the time of his 
accident defendant's bloodstream had not fully absorbed 
the alcohol he had consumed. 

[***15] Taking into account those factors, as well 
as various margins of error associated with the pipetter 
and ethanol involved in the blood testing, Dr. Lage 
opined that defendant's blood alcohol concentration 
(BAC) could have been less than the 0.103% reported by 
the State Police laboratory and, in fact, could have been 
under 0.1 0%. Dr. Lage did not, however, offer an opin-
ion that defendant's BAC could have been below 0.08%. 

[*362] After being supplied with the defense ex-
pert's report, the municipal prosecutor stipulated to its 
admission. The prosecutor also stipulated that the State 
could not prove beyond a reasonable doubt that defen-
dant's blood alcohol concentration exceeded 0.1 0%. That 
concession signified that defendant could only be con-
victed of a so-called "Tier One" first-time DWI offense 
under NJS.A. 39:4-50(a)(l)(i) (prohibiting driving with 
a blood alcohol concentration of 0.08% or higher), rather 
than face more severe penalties for a 0.10% or higher 
BAC. See NJS.A. 39:4-50(a)(l)(ii). Defendant therefore 
moved Dr. Lage's expert report, Exhibit D-1, into evi-
dence and did not call Dr. Lage. 

In sunuuation, defendant argued [***16] that his 
inability to cross-examine the respective hearsay decla
rants who had authored the blood sample certification 
and the State Police laboratory records violated his Sixth 
Amendment right of confrontation under the standards of 
Crawford v. Washington, supra Defendant separately 
contended that the field observations of Officer Knepper 
did not suffice to support a DWI conviction. Among 
other things, defendant stressed that Officer Knepper had 
not witnessed the accident, and that his observations of 
defendant's bloodshot eyes, mussed clothing, slurred 
speech, and slow gait were all explainable as a conse-
quence of either late-night fatigue or the after-effects of 
an accident. 

The prosecutor argued, in response, that the State's 
forensic proofs had all been properly admitted into evi-
dence. Moreover, the prosecutor contended that the offi
cer's field observations of defendant following this sin
gle-car rollover accident on apparently dry pavement, 
coupled with defendant's own voluntary admission that 
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he drank at least five beers that evening, amply proved 
defendant's guilt beyond a reasonable doubt. 

After considering all of these matters, the municipal 
judge convicted [***17[ defendant of a first-time DWI 
offense under N.J.S.A. 39:4-50(a)(l)(i), merging into that 
conviction a separate traffic summons which defendant 
had been issued charging him with careless driving under 
N.J.S.A. 39:4-97. The judge sentenced [*363] defendant 
to serve twelve hams in the Intoxicated Driver Resource 
Center (IDRC). He also imposed a three-month suspen-
sion of defendant's driving privileges, plus various mone
tary fines, penalties and costs. Defendant's sentence was 
stayed pending appeal. 

[**633] On de novo review, the Law Division up-
held defendant's DWI conviction. The Law Division 
judge held that the admission of the blood sample certifi-
cate and the State Police laboratory documents did not 
violate the Confrontation Clause under Crawford, be-
cause those documents, in the judge's view, were not 
"testimonial" in nature. Accordingly, the Law Division 
held that defendant's reported blood alcohol concentra-
tion of 0.103%, (stipulated by the State to be treated as 
being no greater than 0.10%), provided a per se forensic 
basis to convict defendant beyond a reasonable doubt of 
driving while under the influence of alcohol. N.J.S.A. 
39:4-50. 

[***18] Apart from the forensic proofs, the Law 
Division judge was also persuaded that defendant's DWI 
conviction was independently sustainable beyond a rea
sonable doubt, based upon Officer Knepper's numerous 
field observations indicative of defendant's intoxication. 
The Law Division judge catalogued those facts in detail: 

[T]he State had to prove that the 
[ d]efendant was under the influence of al-
cohol at the time he was driving. Combi-
nations of factors such as slurred speech, 
loud abrasive behavior, disheveled ap-
pearance, red and bloodshot eyes, the 
odor of alcohol on a defendant's breath, 
failure to produce driving credentials, and 
erratic driving have all been held suffi-
cient to sustain a conviction for driving 
while intoxicated. See State v. Cryan, 363 
N.J. Super. 442, 455, 833 A.2d 640 
(App.Div. 2003); See also State v. Hudes, 
128 N.J. Super. 589, 607, 321 A.2d 275 
(Law Div.l974). Here, the record demon-
strates that almost all of these factors were 
present. 

Based on [Officer] Knepper's testi-
mony, the state established that (I) the 
[ d]efendant admitted that he lost control 

of is car causing it to go off the road and 
flip over onto [***19] its roof, (2) his 
hair was mussed and his clothes were 
dirty, (3) his eyes were watery and blood-
shot, (4) he had the odor of alcohol on his 
breath, (5) he slurred his words when he 
spoke, (6) he was walking in a slow man-
ner, (7) he admitted that he had consumed 
five beers that evening, and (8) he acted in 
an antagonistic manner towards the offi
cer when he arrived at the hospital. 

Despite the fact that the defendant 
suggests innocent connotations for each of 
these factors individually, "[i]t is not fatal 
to the State's case that these, or other 
[*364] speculative circumstances, permit 
of some other rational[] explanation of de-
fendant's conduct or fail to exclude every 
other conceivable hypothesis except 
guilt." State v. Brown, 80 N.J. 587, 599, 
404 A.2d Jill (1979). What is required is 
that all of the evidence combined leaves 
the factfinder "firmly convinced" of the 
[d]efendant's guilt. State v. Medina, 147 
N.J. 43, 60-61, 685 A.2d 1242 (1996). 
This Court finds that the combination of 
the [ d]efendant's admissions, the physical 
indicia of intoxication he displayed, as 
well as his hostile behavior towards the 
police officer in the hospital establishes 
[***20] beyond a reasonable doubt that 
he was under the influence of alcohol 
when he drove his car off of the road. Ac-
cordingly, this Court finds the [ d]efendant 
guilty, de novo, of driving while intoxi-
cated in violation of the subjective prong 
of NJ.S.A. 39:4-50. 

Consequently, defendant's conviction was affirmed in the 
Law Division. This appeal followed. " 

II. 

II The stay of defendant's sentence has appar-
ently continued. 

Defendant's main argument on appeal is that the trial 
judge unconstitutionally admitted into evidence the State 
Police laboratory [**634] report and related worksheets, 
as well as the hospital employee's blood sample certifi-
cate, thereby depriving him of his rights of confrontation 
under the Federal and state Constitutions. Defendant 
hinges that argument upon the United States Supreme 
Court's seminal opinion in Crawford v. Washington, su-
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pra declaring that so-called 11testimonial" hearsay state
ments may not be admitted against an accused, [***21] 
unless the declarant of each such statement is unavailable 
for trial, and the accused had a prior opportunity for 
cross-examination of the declarant concerning the state
ment.Jd., 541 U.S. at 68, 124 S. Ct. at 1374, 158 L. Ed. 
2d at 203. 

As we have previously recognized, see State v. 
Buda, 389 N.J. Super. 241, 248-54, 912 A.2d 735 (App. 
Div. 2006), the Supreme Court's re-interpretation of the 
Confrontation Clause in Crawford overruled long-
standing prior case law and has greatly affected the ad-
missibility of hearsay declarations in criminal prosecu
tions. From 1980 through the issuance of Crawford in 
2004, our nation's highest Court construed the Confron-
tation Clause to permit out-of-court statements to be ad-
mitted for their truth against an [*365] accused, pro-
vided that those statements were based upon "firmly 
rooted" hearsay exceptions, or which otherwise had "par
ticularized guarantees of trustworthiness." See Ohio v. 
Roberts, 448 U.S. 56, 66, 100 S. Ct. 2531, 2539, 65 L. 
Ed. 2d 597, 608 (1980). In an effort to restore the 
Clause's presumed original meaning intended by the 
Framers of the Bill of Rights, Crawford [***22] rejected 
the two-part Roberts test. In its place, Crawford declared 
that out-of-court declarations, no matter how reliable 
they may be and regardless of whether they satisfy an 
established exception under the hearsay rules, would not 
be admissible for their truth in criminal prosecutions if 
they are "testimonial" in nature. Crawford, supra, 541 
U.S. at 53-54, 124 S. Ct. at 1365, !58 L. Ed. 2d at 194. 

In another seminal opinion, decided in June 2006 af-
ter the matter now before us was tried, the United States 
Supreme Court clarified in Davis v. Washington, supra 
that hearsay statements are "non-testimonial" when they 
are "made in the course of police interrogation under 
circumstances objectively indicating that the primary 
purpose of the interrogation is to enable police assistance 
to meet an ongoing emergency." Jd., 547 U.S. at , 126 
S. Ct. at 2273-74, 165 L. Ed. 2d at 237. Conversely, 
Davis instructed that statements are "testimonial" if "the 
circumstances objectively indicate that there is no such 
ongoing emergency, and ... the primary purpose of the 
interrogation is to establish or prove past events poten
tially [***23] relevant to later criminalprosecution. 11 !d. 

Just a few weeks ago, the Supreme Court unani
mously reaffirmed the continued vitality of the Crawford 
"testimonial" standard of admissibility in Whorton v. 
Bockting, 549 U.S. , 127 S. Ct. 1173, 167 L. Ed. 2d I 
(2007). In Whorton, the Court held that Crawford had 
announced a "new rule" of constitutional law which is 
"flatly inconsistent with the prior governing precedent." 
Jd., 549 U.S. , 127 S. Ct. at 1181, 167 L. Ed. 2d at 
However, the Court declined to apply Crawford's testi-

mania! standard collaterally to cases that were not pend-
ing or on direct appeal when Crawford was decided in 
June 2004. The Court observed in this regard that the 
Crawford test had been adopted to restore "the [*366] 
[Framers'] original understanding of the meaning of the 
Confrontation Clause," rather than to enhance the "fun
damental fairness and accuracy" of criminal proceedings. 
Id., 549 U.S. at , 127 S. Ct. at 1181-82, 167 L. Ed. 2d 
at 

[**635] A. 

[***24] Before applying the precepts of Crawford 
and Davis to this appeal, we should first address, at least 
briefly, whether constitutional rights of confrontation in 
the Sixth Amendment extend to drunk driver prosecu-
tions in the municipal court. We have already twice an-
swered that question in the affirmative. See State v. 
Berezansky, supra, 386 N.J. Super. at 90 n.4, 899 A.2d 
306 and State v. Renshaw, supra, 390 N.J. Super. at 463 
n.4, 915 A.2d 1081. Our reasoning in both Berezansky 
and Renshaw stemmed from a recognition that a DWI 
charge is a "quasi-criminal" offense, and one that carries 
consequences of magnitude. See State v. Widmaier, 157 
N.J. 475, 492-96, 724 A.2d 241 (1999). We discern no 
sound basis to depart from that assumption here. Indeed, 
courts across the nation have repeatedly applied Craw
ford's standards of confrontation in settings involving 
drunk driving charges and other municipal prosecutions. 
" In continuing to apply the Confrontation Clause to 
drunk driver prosecutions in the [*367] municipal court, 
we are mindful that our State Supreme Court has ex-
tended many, but not all, of the Sixth Amendment's vari-
ous guarantees to such [***25] DWI trials. " 

12 See e.g., State v. King, 213 Ariz. 632, 146 
P.3d 1274, 1276 (App.2006) (applying the Craw
ford test to the admission of defendant's prior 
convictions at his drunk driving trial, but finding 
such court records were not testimonial); Belvin 
v. State, 922 So.2d 1046, 1050-54 (Fla.App. 4 
Dist.), review granted, 928 So.2d 336 (Fla.2006) 
(applying the Crawford test to breath test affida-
vits measuring defendant's blood alcohol concen-
tration, and reversing his conviction because such 
affidavits prepared by the examining technician 
are testimonial in nature); City of Las Vegas v. 
Walsh, 124 P.3d 203, 207-08 (2005), cert. denied, 
547 U.S. 1071, 126 S. Ct. 1786, 164 L. Ed. 2d 
519 (2006) (applying Crawford to municipal 
court prosecution for drunk driving, and holding 
that a nurse's affidavit documenting her extrac
tion of blood from defendant was testimonial); 
City of Cleveland v. Colon, 2007 Ohio 269 (Ohio 
Ct.App.2007) (applying Crawford to a victim's 
out-of-court statements admitted in a municipal 
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prosecution for domestic violence, but finding 
they were non-testimonial because they were 
made to meet an ongoing emergency). 

[***26] 
13 See e.g., State v. Cummings, 184 N.J. 84, 89, 
875 A.2d 906 (2005) (proof beyond a reasonable 
doubt); State v. Hrycak, 184 N.J. 351, 362, 877 
A.2d 1209 (2005) (right to counsel); but see State 
v. Hamm, 121 N.J. 109, 129-30, 577 A.2d 1259 
(1990) cert. denied, 499 U.S. 947, 111 S. Ct. 
1413, 113 L. Ed. 2d 466 (1991) (rejecting claim 
that DWI defendants have a constitutional right to 
jury trial). However, we defer to our Supreme 
Court, which has frequently exercised administra-
tive oversight of DWI prosecutions, in deciding 
whether the extant practice of enforcing confron-
tation rights in such proceedings remains neces
sary. In this regard, we fully join in the observa-
tions of our concurring colleague, who traces the 
development of Sixth Amendment and DWI ju-
risprudence in our State, and who rightly cautions 
that our opinion here should not necessarily be 
read to apply to hearsay documents presented in 
other non-indictable, disorderly persons or petty 
offense prosecutions. 

We also note that the Sixth Amendment's confronta-
tion [***27] guarantee has been deemed applicable to 
state courts for several decades through the Due Process 
Clause of the Fourteenth Amendment. See Pointer v. 
Texas, 380 U.S. 400, 406, 85 S. Ct. 1065, 1069, 13 L. 
Ed. 2d 923, 927-28 (1961). For these reasons, we sustain 
the Law Division's initial premise that the Confrontation 
Clause of the Federal Constitution, and Crawfords tes-
timonial/non-testimonial standards of admissibility, ap-
ply to this case, and to others similarly situated. 

We now tum to the substantive application of Crow
ford as clarified in Davis to the two forms of hearsay 
documents which [**636] are at issue on this appeal: (1) 
the State Police laboratory reports analyzing defendant's 
blood alcohol concentrations and (2) the private hospital 
employee's blood sample certificate. We address these 
items separately. 

B. 

The State Police laboratory report authored by the 
forensic scientist, Joseph Messana, was classified by the 
municipal judge and by the Law Division judge as a 
"business record" under [*368] the hearsay exception of 
N.J.R.E. 803(c)(6). "Defendant does not contest the ap-
plicability of this exception, although we perceive 
[***28] that the document might also fit, and perhaps 
more logically so, under the hearsay exception for public 
records under N.J.R.E. 803( c )(8). See State v. Matule
wicz, 101 N.J. 27, 31-32, 499 A.2d 1363 (1985) (recog-

nizing that a State Police chemist's laboratory report 
identifying a controlled dangerous substance may be 
admitted, in proper circumstances, as either a business 
record or a public record under former Evid. R. 63(13) 
and 63(15)(a)). 

14 The exception covers "[a] statement con-
tained in a writing or other record of acts, events, 
conditions, and, subject to Rule 808, opinions or 
diagnoses, made at or near the time of observa
tion by a person with actual knowledge or from 
information supplied by such a person, if the 
writing or other record was made in the regular 
course of business and it was the regular practice 
of that business to make it, unless the sources of 
information or the method, purpose or circum
stances of preparation indicate that it is not trust
worthy." N.J.R.E. 803(c)(6). 

[***29] Defendant does not challenge the authen-
ticity of the State Police laboratory reports, or the regu-
larity of their maintenance. However, defendant does 
raise concerns about several perceived discrepancies in 
the documents, including such aspects as their failure to 
specify which technicians performed which elements of 
the testing, the true identities of the technicians identified 
only by initials, and alleged disparities between the labo-
ratory certificate and the associated worksheets. Defen-
dant argues that these documents are testimonial in na
ture, and that he was entitled to probe into the potential 
discrepancies within them through cross-examination of 
the person or persons who prepared them. 

In State v. Berezansky, supra, 386 N.J. Super. at 89-
96, 899 A.2d 306, we held that a defendant in a drunk-
driving prosecution was similarly denied his constitu
tional guarantee of confrontation when a municipal judge 
admitted a State Police laboratory certificate reflecting 
that his blood alcohol level exceeded the statutory limits. 
Applying the tenets of Crawford, we determined in 
Berezansky that the laboratory documents were inadmis-
sible, absent confrontation, because they [***30] were 
"prepared specifically in order to [*369] prove an ele-
ment of the [DWI charge] and offered in lieu of produc-
ing the qualified individual who actually performed the 
test." Jd. at 94, 899 A.2d 306. Because the defendant in 
Berezansky had objected to the admission of the lab re-
ports, invoking his confrontation rights, we reversed his 
conviction and remanded for a new trial. I d. at 100, 899 
A.2d 306. We noted that the prosecution on remand 
could not rely upon the lab reports unless it produced a 
trial witness "to testify on personal knowledge of the 
testing and the preparation of the lab certificate." Ibid. 

Twelve days after our opinion in Berezansky, the 
United States Supreme Court decided Davis v. Washing
ton, supra a case which fortifies the soundness of our 
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application of the prevailing Confrontation Clause juris-
prudence. As we noted, Davis treats as 11testimonial" 
hearsay statements [**637] made in the course of police 
interrogation "when the circumstances objectively indi
cate that there is no ... ongoing emergency, and . .. the 
primary purpose of the interrogation is to establish or 
prove past events potentially relevant to later criminal 
prosecution." [***31] Davis, supra, 547 U.S. at , 126 
S. Ct. at 2273-74, 165 L. Ed. 2d at 237. 

Here, it is clear that there was no 110ngoing emer
gency" when the State Police laboratory chemists ana
lyzed defendant's blood. Nor can it reasonably be argued 
tbat the "primary purpose" of the lab certificate was any-
thing other than to prove past events, specifically defen-
dant's blood alcohol concentration, relevant to his DWI 
prosecution. Indeed, the county prosecutor's brief on 
appeal initially " conceded that Berezansky applies and 
mandates the exclusion of the laboratory reports in tbe 
absence of a testifying witness who would be cross-
examined about the document. 

15 At oral argument, the prosecutor revised his 
position, and urged tbat Berezansky be reconsid-
ered by Ibis panel, contending that tbe lab report 
was not the product of a "police interrogation." 

Likewise, we recently decided in State v. Renshaw, 
supra that a hospital nurse's blood sample certification 
under N.J.S.A. 2A:62A-ll [***32] is testimonial under 
Crawford. In Renshaw, as here, a [*370] private hospi-
tal employee was asked by a police officer to draw blood 
from a suspected drunk driver. 390 N.J. Super. at 460, 
915 A.2d 1081. The employee did so, using a kit sup-
plied by tbe police officer. Ibid. The employee then pro-
vided two vials of extracted blood to the officer, along 
with a signed certification pursuant to N.J.S.A. 2A:62A-
ll. Following the reasoning of Berezansky and other 
post-Crawford case law, we determined tbat the blood 
certification was testimonial because it had been pre-
pared "solely to be used" as evidence in a prospective 
court proceeding against tbe driver. State v. Renshaw, 
supra, 390 N.J. Super. at 467, 915 A.2d 1081. We there-
fore reversed tbe defendant's DWI conviction because he 
had been deprived of an opportunity to cross-examine 
the nurse who had signed the certification. Jd. at 468-69, 
915 A.2d 1081. 

We now reaffirm our analysis in Renshaw The blood 
sample certification executed by Roger Gallant in the 
case at bar was not prepared to assist police with an "on
going emergency." Davis, 547 U.S. at , 126 S. Ct. at 
2274, 165 L. Ed. 2d at 237. [***33] Although one might 
theoretically conceive of the need to analyze defendant's 
blood as emergent in nature because of the bodily ab-
sorption and dissipation of alcohol, the circumstances at 
the hospital do not bespeak the kind of emergency de-

picted in Davis. In Davis, the declarant, a 9-1-1 caller, 
was seeking an immediate police response to a domestic 
violence incident. Id., 547 U.S. at , 126 S. Ct. at 2270-
71, 165 L. Ed. 2d at 234-35. In this regard, we liken the 
circumstances here to the companion case decided with 
Davis, Hammon v. Indiana, in which the Court held there 
was no "ongoing emergency" by the time police had ar
rived at the residence of a couple involved in a domestic 
incident and their hostilities had subsided. Id., 547 U.S. 
at , 126 S. Ct. at 2272-73, 165 L. Ed. 2d at 235-36. 

Additionally, the "primary purpose" of the blood 
certificate was surely to preserve evidence for a future 
anticipated DWI prosecution. Davis, supra, 547 U.S. at 
, 126 S. Ct. at 2273, 165 L. Ed. 2d at 237. The samples 
were not extracted for purposes of [*371] medical 
treatment. The legislative [***34] purpose behind the 
blood sampling statute, which includes tbe certificate 
process, could not be plainer in this respect: 

[**638] When individuals taken into 
custody for driving while intoxicated or 
death by auto refuse or are unable to pro-
vide breath samples for testing to deter-
mine blood alcohol content, police offi-
cers frequently seek the assistance of 
medical personnel. These personnel are 
often reluctant to take specimens out of a 
concern that tbe subject may institute 
civil or criminal charges for assault and 
that they will be required to appear in 
court to testify about the manner and cir
cumstances under which the sample was 
taken. The purpose of Senate Bill No. 
1089 is to encourage medical personnel 
to cooperate with law enforcement offi
cials in obtaining these samples. 

[Senate Law, Public Safety and De-
fense Committee, Statement to Senate Bill 
No. 1089, L. 1986, c. 189 (emphasis 
added).] 

We recognize that hospital nurses, phlebotomists and 
other medical personnel are not police officers. Nonethe-
less, their close interaction with law enforcement offi
cers, in extracting blood from DWI suspects and in certi-
fying as to "the manner and circumstances [***35] un-
der which tbe sample was taken," ibid., readily places 
them within the ambit of the "testimonial" boundaries of 
Crawford. 

We reached a similar conclusion in Buda, supra in 
holding that a DYFS worker's private interview with a 
battered young child in a hospital room, after the worker 
first spoke with an investigator from the prosecutor's 
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office and with a physician who had suspected wrongdo-
ing by the defendant, should be treated under Crawford 
and Davis as a 11testimonial11 context. Buda, supra, 389 
N.J. Super. at 252, 912 A.2d 735. Because the child did 
not testifY at trial and defendant had no chance for cross-
examination, his hearsay statement to the DYFS worker 

' was held constitutionally inadmissible. Ibid. 

Defendant's legitimate need for confrontation of the 
hospital worker is especially salient in this case, given 
the asserted discrepancies between the blood sample 
certificate and the testimony of Officer Knepper. The 
officer,s sworn recollection that Gallant applied 11 some 
type of alcohol wipe" to defendant's ann before inserting 
the needle raises a bona fide concern that defendant's 
blood sample may have been tainted with alcohol 
[***36] from an external [*372] source. The blood 
certificate says otherwise, indicating that the extract on 
site was instead prepared with Betadine, "supplied by 
[the] officer in [his] kit." " It may well be that Officer 
Knepper was mistaken in his recollection, but that is the 
sort of issue that warrants explanation through the live 
testimony of the hospital employee. Similarly, the officer 
was unsure if Gallant shook the preservative in the vial, a 
potential omission which may have affected the sample 
as well. Again, Gallant himself could vouch for that on 
the witness stand. In sum, the reasons why defendant 
wishes to cross-examine Gallant in this case are not fan
ciful or vexatious. 

16 Indeed, we doubt that the police officer's 
DWI "kit" would contain any kind of substance 
with an alcoholic ingredient. 

The State argues " that Crawford has no bearing on 
the admissibility of hospital worker's certificate because 
Gallant was not subjected to "police interrogation ... See 
Davis, supra, 547 U.S. at , 126 S. Ct. at 2273, 165 L. 
Ed. 2d at 237. [***37] That argument is unpersuasive. 

17 We note that these arguments were advanced 
by the county prosecutor but were not addressed 
in the post-argument amicus submission of the 
Attorney General. 

For one thing, the Supreme Court specifically rec-
ognized in Davis that it should [**639] not be implied 
that "statements made in the absence of any interrogation 
are necessarily non-testimonial[.]" Jd., 547 U.S. at n.l, 
126 S. Ct. at 2274, 165 L. Ed. 2d at 237. In that vein, the 
Court previously indicated in Crawford that "affidavits" 
of witnesses are within the "core class" of hearsay decla
rations likely to be regarded as testimonial. Crawford, 
541 U.S. at 51-52, 124 S. Ct. at 1364, !58 L. Ed. 2d at 
193. The blood certification here, attested to by Gallant 
with language certifYing that its contents are true and 
with his recognition that any "willfully false" statements 

may subject him to punishment, is the functional [***38] 
equivalent of an affidavit in New Jersey practice. SeeR. 
l:4-4(b) (allowing certifications to be utilized in sworn 
affidavits). [*373] Moreover, the blood was drawn and 
the corresponding certification was prepared at the be-
hest of a police officer, consistent with N.J.S.A. 2A:62A-
ll. The certification is Gallant's response to a police in-
quiry, no less than a stationhouse interviewee's account 
given to an interrogating police officer. 

The State points to several post-Crawford cases 
from other jurisdictions treating certain hearsay docu-
ments such as laboratory reports, breathalyzer certificates 
and autopsy reports as non-testimonial. For example, the 
State relies upon State v. Huu The Cao, 175 N.C. App. 
434, 626 S.E.2d 301, review denied, 360 N.C. 538, 634 
S.E.2d 537 (2006), a pre-Davis decision in which the 
North Carolina court formulated a distinction between 
laboratory reports that are non-testimonial and those 
which are testimonial. Specifically, Huu The Cao treated 
as non-testimonial lab reports that are generated from 
testing that is "mechanical," and which contain only "ob
jective facts not [***39] involving opinions or conclu-
sions drawn by the analyst." Jd. at 305. The court con-
trasted lab reports involving blood alcohol concentra-
tions, for which cross-examination "may not be neces
sary," with "fiber or DNA analysis or ballistics compari
sons," which the court perceived to involve more sophis
ticated technical aspects. Ibid. 

Some other cases have similarly attempted to draw a 
line between sophisticated or opinion-laden hearsay re-
ports, treating them as 11testimoniaV' Reciprocally, those 
cases have deemed 11non-testimonial" reports perceived 
to contain routine technical information, or have other
wise declared certain 11business records 11 utilized in 
prosecutions as 11non-testimonial. n 

18 

18 See, e.g., United States v. Feliz, 467 F.3d 
227, supplemental opinion at 201 Fed. Appx. 814 
(2d Cir.2006), cert. denied, U.S. , 127 S. Ct. 
1323, 167 L. Ed. 2d 132 (2007) (autopsy reports 
deemed non-testimonial); United States v. Ellis, 
460 F.3d 920, 924-27 (7th Cir.2006) (blood test 
certifications prepared by medical professionals 
held non-testimonial because they were produced 
by "employees simply recording observations ... 
in the ordinary course of business"); Neal v. State 
281 Ga. App. 261, 635 S.E.2d 864 (2006) 
(declaring inspection certificates for breathalyzer 
machines non-testimonial); Jarrell v. State, 852 
N.E.2d I 022, l 026 (lnd.Ct.App.2006) (breatha-
lyzer inspection certificate not testimonial); State 
v. Fischer, 272 Neb. 963,726 N.W.2d 176 (Neb. 
2007) (breathalyzer certificate not testimonial); 
State v. Craig, 110 Ohio St. 3d 306, 2006 Ohio 
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4571,853 N.E.2d 621, stay granted, 111 Ohio St. 
3d 1421, 2006 Ohio 5314, 855 N.E.2d 88 (2006), 
cert. denied, U.S. , 127 S. Ct. 1374, 167 L. 
Ed. 2d 164, (2007) (autopsy report not testimo-
nial). 

[***40] [*374] However, other courts following 
Crawford have reached different conclusions. For exam-
ple, in State v. Caulfield, 722 N.W.2d 304 (Minn.2006), 
the Minnesota Supreme Court classified as testimonial a 
report from a state laboratory identifying a seized sub-
stance as cocaine. The court observed that the lab report 
had three characteristics fitting the generic descriptions 
of testimonial statements suggested by the Supreme 
Court in Crawford: [**640] (1) the "lab analyst submit-
ting the report attested to her findings;" (2) the report 
11functioned as the equivalent of testimony" on the identi
fication of the substance; and (3) the report was "pre-
pared at the request of the ... police for the prosecution 
of [defendant], and was offered at trial specifically to 
prove an element of the crimes with which he was 
charged." ld, 722 N.W.2d at 309. Similar fmdings of 
inadmissibility, at times with comparable reasoning, 
have been reached in other jurisdictions after Crawford 
" 

19 See, e.g., Thomas v. United States, 914 A.2d 
1, 9 (D.C.App.2006) (finding that a DEA chem-
ist's report was testimonial); Martin v. State, 936 
So.2d 1190 (Fla.Dist.Ct.App.2006) (state labora-
tory report identifying seized substances as co-
caine and marijuana deemed testimonial); Sobota 
v. State, 933 So.2d 1277 (Fla.Dist.Ct.App.2006) 
(state laboratory test of a blood sample taken 
from a suspected drunk driver held testimonial); 
State v. Miller, 208 Ore. App. 424, 144 P.3d 1052 
adhered to and reconsidered, 210 Ore. App. 176, 
149 P.3d 1251 (2006) (state lab report finding 
controlled dangerous substances in defendant's 
urine sample held testimonial). 

[***41] We recognize, as we have before, see State 
v. Buda, supra, 389 N.J. Super. at 257, 912 A.2d 735 
(majority opinion of Stern, J.) and at 258-59, 912 A.2d 
735 (Sabatino, J. concurring), that the state of the law 
following the United States Supreme Court's pro-
nouncements in Crawford. Davis and now Whorton, is 
most assuredly evolving. '" [*375] We also are very 
mindful that our own Supreme Court has yet to address 
these constitutional issues substantively. Nonetheless, we 
must decide the case before us without the luxury of 
awaiting more comprehensive or defmitive national 
guidance on the contours of 11testimonial11 declarations. 

20 Pursuant to R. 1:36-3, we have refrained 
from citing to the vast and mounting number of 

unpublished opinions in courts across the nation 
on these post-Crawford subjects. 

Although we surely appreciate the practical quanda-
ries created by post-Crawford jurisprudence, we are un
persuaded that the State Police laboratory reports and the 
blood sample [***42] certificate admitted over defen-
dant's objection in this case were non-testimonial simply 
because they were technical in nature or because they 
were prepared in the ordinary course of a DWI investiga-
tion. While the information on those records is technical 
in many, but not all, respects, we cannot say that their 
certified contents are beyond the scope of testimonial 
assertions that a defendant is entitled to test through 
cross-examination in a courtroom. 

We therefore reaffirm our prior holdings in Berez
ansky and in Renshaw and hold that, under the prevailing 
law of the Sixth Amendment, defendant was constitu-
tionally entitled to cross-examine the declarants who 
authored those documents. 

c. 
Defendant also contends that he is independently en-

titled to cross-examine the authors of the laboratory re-
ports and the blood sample certificate under the Confron-
tation Clause of the New Jersey Constitution, article I, 
paragraph 10, regardless of whether such a confrontation 
right is mandated under the Federal Constitution. We 
disagree. 

The texts of the Confrontation Clause in the Sixth 
Amendment of the United States Constitution and in 
article I, paragraph 10 of our state constitution [***43] 
are identical. We recognize that at times our Supreme 
Court has construed provisions in our state constitution 
as conferring upon New Jersey citizens greater protec
tions than those they enjoy as United States citizens un-
der cognate provisions in the Federal Constitution. See, 
e.g., State v. Hempele, 120 N.J. 182, [**641] 576 A.2d 
793 (1990) (state constitutional right of [*376] privacy 
in curbside trash disposed of in sealed containers); State 
v. Hunt, 91 N.J. 338, 450 A.2d 952 (1982) (state consti-
tutional rigbt of privacy in telephone billing records); 
State v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980) (state 
constitutional right of free speech on certain privately-
owned property that has been opened for public use). 
However, the recognition of such additional protection 
under our State's charter has been occasional and by no 
means automatic. See State v. Hunt, supra, 91 N.J. at 
358-73, 450 A.2d 952 (Handler, J., concurring) (reciting 
various factors in deciding whether to adopt a more ex-
pansive reading of a state constitutional provision that 
parallels a federal constitutional provision). 

Our case law reflects some ambivalence about 
[***44] whether the Confrontation Clause of the New 
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Jersey Constitution, which has roots in our original state 
constitution of 1776, " should be read more broadly than 
its federal counterpart. Compare State v. Daniels, 364 
N.J. Super. 357, 371-72, 835 A.2d 1261 (App.Div.2003) 
rev'd on other grounds, 182 N.J. 80, 861 A.2d 808 
(2004), ("There is nothing we are referred to, or can find, 
in its wording, intent or history to suggest that this para-
graph of the New Jersey Constitution grants a defendant 
greater protection than the Sixth Amendment."), with 
State v. Laboy, 270 N.J. Super. 296, 304, 637 A.2d 184 
("it can fairly be said that the [New Jersey Supreme] 
Court has been more protective of the defendant's right to 
cross-examine than the Federal counterpart.") In any 
event, we are unpersuaded in the present circumstances 
that article I, paragraph I 0 of the state constitution re-
quires any greater protection [*377] for accused persons 
to cross-examine hearsay declarants about their out-of-
court testimonial assertions than the United States Su-
preme Court has pronounced in Crawford and Davis 

21 See N.J Canst. of 1776 art. XVI. (stating that 
"all criminals shall be admitted to the same privi-
leges of witnesses and counsel, as their prosecu
tors are or shall be entitled to"). In 1844, the State 
Constitution was revised to include a more ex
plicit right of confrontation tracking the federal 
language of the Sixth Amendment of the Bill of 
Rights. See N.J. Canst. of 1844 art. I, P 8; see 
also John Bebout, Proceedings of the New Jersey 
Constitutional Convention of 1844 at 139 (1942). 
The drafters of our present constitution in 1947 
left the text of the Confrontation Clause unal-
tered, placing it in renumbered Article 10. See II 
Proceedings of the New Jersey Constitutional 
Convention of 1947 at 1057 (1951). 

[***45] For decades our state courts, as other courts 
in the nation, have routinely admitted certain hearsay 
statements as part of criminal and quasi-criminal prose
cutions, provided that those statements satisfied the Sixth 
Amendment's two-pronged standards of reliability set 
forth in Ohio v. Roberts, supra Now Roberts has been 
overruled, and categories of hearsay formerly treated as 
admissible are currently, post-Crawford, subject to ex-
clusion if they are deemed testimonial. See Whorton v. 
Bockting, supra, 549 U.S. at , 127 S. Ct. at 1184, 167 
L. Ed. 2d at (recognizing that Crawford's testimonial 
standard mandates the exclusion of certain reliable hear
say formerly admissible under Roberts, but also observ-
ing that it is "unclear whether Crawford, on the whole, 
decreased or increased the number of unreliable out-of-
court statements that may be admitted in criminal tri-
als"). 

Unless our Supreme Court determines otherwise, we 
discern nothing in the origins, traditions, structure or 

policies of our state constitution's confrontation clause 
that would warrant taking a more expansive approach 
[***46] to the right of cross-examination than that 
which is presently reflected in the federal Sixth Amend-
ment case law under Crawford Nor does the [**642] 
confrontation right appear to be a subject of unique local 
concern. See State v. Hunt, supra, 91 N.J. at 364-66, 450 
A.2d 952 (Handler, J., concurring) (considering, among 
other things, the legislative history of a state constitu-
tional provision, subject matters of 11particular state inter
est or local concem, 11 11differences in structure between 
the federal and state constitutions, 11 and a 11 State's history 
and traditions 11 as germane to deciding whether state con
stitutional guarantees should exceed those assured under 
parallel federal constitutional provisions). If, for the sake 
of argument, post-Crawford federal Sixth Amendment 
jurisprudence develops in a fashion that renders the hear-
say statements at issue here 11non-testimonial,11 we 
[*378] perceive no independent state constitutional basis 
for constraining their admission into evidence. 

D. 

Having applied, as we must, the doctrinal holdings 
of Crawford and Davis to the hearsay statements before 
us, we now address the practical ramifications of these 
constitutional analyses. We [***47] do so with a full 
awareness that our case law precedents are not mere 
theoretical abstractions, but rather serve as guideposts 
that have real-world impacts in courtrooms for lawyers, 
clients, and witnesses in everyday settings. 

The upshot of classifying declarant's out-of-court 
statement as testimonial under Crawford is that the de-
clarant must appear in court for cross-examination by 
defense counsel in order for the State to make use of his 
or her statement for its truth. That is no minor conse
quence. Laboratory technicians such as Joseph Messana 
and hospital workers such as Roger Gallant would need 
to divert from their regular functions, in testing sub-
stances and treating sick people, and travel to court-
houses to vouch for the contents of their certified reports. 
These burdens are especially palpable for hospital work-
ers such as Gallant, a person who does not earn his live-
lihood as a civil servant but rather as a medical provider 
who serendipitously had a brief professional encounter in 
the emergency room with a police officer and an appar
ently-inebriated motorist. 

We take judicial notice that the municipal courts 
where DWI trials are conducted in this State frequently 
operate [***48] in the evenings. The courts are scattered 
among over 500 municipalities, sometimes being located 
at considerable distances from the nearest hospital where 
drunk drivers may be brought to have their blood drawn. 
These practical realities trigger significant concerns 
about the burdens we anticipate will be imposed upon 
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nurses, phlebotomists and other hospital workers by vir-
tue of holding that their presence at DWI trials is consti-
tutionally essential. We also [*379[ take judicial notice 
of the general shortage of nurses, which appears to be 
more severe in our state than it is nationally. 21 

22 The Attorney General has highlighted this 
alarming trend with articles and statistics in his 
amicus brief. See, e.g., Karrie Ann Snyder, The 
Nursing Shortage in New Jersey and the United 
States: Suggestions for Future Research and Pol
icy, at 4 (December 2006) (reporting that New 
Jersey had a 13% shortage for full-time equiva-
lent registered nurses in 2000, compared with a 
6% shortage nationally and projecting that short-
age in New Jersey will rise to 25% by 2010, as 
compared with a 12% national shortage). The 
American Health Care Association has also re
cently reported a vacancy rate of 14.6% among 
licensed practical nurses. !d. at 12. See also Linda 
A. Johnson, Shortage of Nurses Putting Patients 
at Risk, Associated Press, March 29, 2004; Laurie 
Tarkan, N.Y. Times, Nursing Shortage Forces 
Hospitals to Cope Creatively, January 6, 2004. 
Defendant contends that the Attorney General has 
exaggerated the potential impact of this trend 
upon municipal court trials. 

[***49[ [**643[ The Legislature was acutely con-
scious of these burdens when it adopted N.JS.A. 
2A:62A-10 and -11. Through this statute the Legislature 
sought to encourage medical professionals who draw 
blood from DWI suspects to cooperate with police offi-
cers, who often need their inunediate assistance, by eas
ing their responsibilities as eventual witnesses. See Sen
ate Committee Statement, supra. See also State v. 
DeFrank, 362 N.J. Super. 1, 5-7, 826 A.2d 773 
(App.Div.2003) (observing that N.J.S.A. 2A:62A-ll was 
adopted "in response to the difficulties experienced by 
municipal prosecutors in securing the appearance of 
medical personnel at DWI trials and the concomitant 
strain those court appearances placed upon the affected 
medical professionals"). Consistent with those legislative 
aims, we believe it is appropriate to take into account the 
potential hardship upon third-party witnesses that may 
result from enforcing defendants' rights of confrontation 
in the post-Crawford era. 

The judiciary has a recognized duty to be protective 
of third-party witnesses who may be called upon to re-
count their personal knowledge in [***50] court pro-
ceedings. For example, N.JR.E. 611, like its federal ana-
logue F.R.E. 611, vests judges with authority to protect 
witnesses from 11harassment," and also to 11 avoid needless 
consumption of time." N.JR.E. 611. See, e.g., United 
States v. [*380] Sorrentino, 726 F.2d 876, 884-85 (1st 

Cir.l984) (upholding a trial judge's limitations upon de-
fense counsel's cross-examination of a witness because it 
was needlessly cumulative and harassing). We also pro-
scribe attorney conduct that is frivolous or designed to 
harass others. SeeR. 1:4-8. We further assure that fact 
witnesses called to court are reimbursed, albeit in modest 
amounts, for their travel expenses. See N.JS.A. 22A: 1-4. 

We therefore do not wish the administration of the 
confrontation rights of defendants charged with DWI 
violations to impose undue logistical or personal burdens 
upon the law enforcement personnel and third-party wit-
nesses who are summoned to testify concerning the con
tents of their hearsay declarations. To the extent feasible, 
the time chemists spend away from their [***51] labora-
tories and nurses spend away from their patients should 
be minimized. Toward that end, we discourage the pro 
forma insistence that such persons appear at DWI trials 
to vouch for the contents of their reports, if there are no 
bona fide subject matters in dispute on which defense 
counsel intends to cross-examine them. 

In making these general observations, we by no 
means intimate in this case that defense counsel's insis
tence upon the presence of lab chemist Messana and of 
hospital worker Gallant at his clienfs DWI trial was 
frivolous or designed to harass those witnesses. As we 
have already noted, defense counsel has identified sev-
eral potential discrepancies in the lab reports and on the 
blood certificate that justify the sought-after cross-
examination of these witnesses. Rather, we express our 
disfavor of routine demands for the live testimony of lab 
technicians and hospital workers if there truly is nothing 
worthwhile to be asked of them on cross-examination. 
Although we strive to enforce constitutional rights, we 
also discourage adversarial gamesmanship. 

That being stated, we deem it appropriate prospec-
tively to require, as a condition of our treatment of lab 
reports and [***52] blood sample certificates as "testi-
monial'' documents, that defense counsel provide reason
able advance notice to prosecutors that they wish to 
cross-examine the [**644] authors of those documents 
at trial. In [*381] the absence of such reasonable notice, 
a defendant shall be deemed to have waived his or her 
right to confrontation. 

By analogy, such a notice-demand requirement is 
contained within N.J.S.A. 2C:35-19(c). That statute al-
lows lab certificates attesting to the composition of a 
controlled dangerous substance to be presented in court 
in lieu of the laboratory technician's live testimony, 
unless the defendant provides the State with advance 
notice of objection to the admission of the certificate and 
demands the technician's appearance at trial. NJ.S.A. 
2C:35-19(c). In State v. Mi/ier, 170 N.J. 417, 436, 790 
A.2d 144 (2002), our Supreme Court declared that stat-
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ute's notice-demand procedure constitutional under the 
Confrontation Clause, finding no infringement upon a 
defendant's rights by requiring him or her to "object to 
the lab certificate and assert that the composition, qual-
ity, or quantity of the tested substance [***53] will be 
contested at trial." Ibid. In this fashion, the statute serves 
a legitimate purpose, i.e., 11to weed out prior to trial those 
cases in which there is a contest over the scientific proof 
and with respect to which the State will be required to 
produce a witness or prove why one is not necessary." 
Ibid. 

The Supreme Court in Miller did interpret NJS.A. 
2C:35-19(c) in a manner which excised the statute's addi-
tional proviso that the party objecting to the admission of 
the lab certificate identify his or her "specific grounds for 
that objection." Id. at 432-36, 790 A.2d 144. The Court 
held that "a defendant cannot, as a matter of constitu-
tional imperative, be assigned any burden to detail an 
objection to the admission of [a][CDS] lab certificate." 
Id. at 436, 790 A.2d 144. The Court noted that it is the 
State's burden to prove guilt beyond a reasonable doubt, 
and a defendant should not be required "to vault a legal 
hurdle" in order to exercise his right to confrontation of 
the State's witnesses. Id. at 434, 790 A.2d 144. To save 
the statute from constitutional infirmity, the Court there-
fore eliminated its requirement for defendants [***54] 
to articulate their "specific grounds 11 of objection. See 
also id. at 433, 790 A.2d 144 ("[b]ecause it is always the 
[S]tate and not defendant that bears [*382] the burden 
of justification [of the admission of the contents of certi-
fied reports], imposition of a barrier, beyond notice, to 
defendant's exercise of his right to confrontation cannot 
be countenanced."). 

Thus, we similarly adhere to the precepts of Miller 
by holding that, at a minimum, a DWI defendant must 
give the prosecution appropriate notice of his or her in
vocation of the constitutional right of confrontation, and 
must timely demand the appearance of persons who pre-
pare laboratory reports and blood certificates sought to 
be admitted by the State. Absent such notice and de-
mand, the constitutional right should be deemed waived. 
In this regard, we note that several jurisdictions, in cases 
decided after Crawford or Davis, continue to recognize 
the validity of notice-demand statutes for various busi-
ness records commonly used in prosecutions. See, e.g., 
State v. Cunningham, 903 So.Zd 1110, 1115 (La.2005); 
State v. Campbell, 2006 ND 168, 719 N.W.2d 374, 378 
(N.D.2006), [***55] cert. denied, U.S. , 127 S. Ct. 
1150, 166 L. Ed. 2d 993 (2007); Brooks v. Common
wealth, 49 Va. App. 155, 638 S.E.2d 131, 134-36 (2006). 

To implement our holding, we recommend that the 
Legislature, or appropriate rule-making bodies of the 
judiciary such as the Supreme Court's Committees on 
Criminal Practice and Municipal Practice, examine these 

issues. We suggest they consider the adoption of statutes 
or court [**645] rules " patterned after N.JS.A. 2C:35-
19 that would create similar notice-demand requirements 
for State Police lab reports used in DWI trials and also 
for blood sample certificates generated under N.JS.A. 
2A:62A-ll. We do not suggest any particular time lines 
or procedures for such notice-demand provisions, but 
instead defer to the prospective development of appro-
priate measures through such rule-making or legislation. 

23 We offer no opinion on whether such enact-
ments would fall within the exclusive authority of 
the judiciary over matters of court procedure. See 
NJ. Canst. art. VI, § 2, P 3, see also Winberry v. 
Salisbury, 5 N.J. 240, 74 A.2d 406 (1950). 

[***56] [*383] Apart from notice-demand re-
quirements, we also believe it worthwhile for the Legis-
lature or the relevant Supreme Court Committees to ex-
plore means of abating the time and travel burdens upon 
nurses, chemists and other third-party witnesses who 
now will be constitutionally required to travel to munici-
pal court for DWI trials. For instance, such bodies might 
explore the feasibility of remote video conferences at 
trials or de bene esse videotaped depositions, so that such 
witnesses need not physically appear in municipal courts 
late at night. Another possibility that can be considered is 
whether the scheduling or venues of DWI trials might be 
altered to minimize logistical burdens on medical pro-
viders and laboratory personnel, including the creation of 
special daytime court calendars to accommodate such 
witnesses. Again, we leave such innovations to the crea
tive processes of legislation and rule-making. " 

24 We note that the amicus brief of the Attorney 
General particularly endorses the adoption of no-
tice-demand procedures and videotaped deposi-
tions, measures that were also explored previ
ously at oral argument. In his supplemental brief 
responding to the Attorney General, defendant 
contends that such fonnal measures are unneces
sary, and that witness inconvenience issues can 
be resolved on a case-by-case basis through ad-
journments and other scheduling accommoda-
tions. 

[***57] In sum, we express our hopeful expectation 
that the new rules of confrontation announced in Craw
ford can be implemented in our State in a fashion that 
does not thwart the efficient and fair administration of 
justice in the municipal courts, nor impose excessive 
burdens on law enforcement personnel and medical pro-
viders. 

III. 
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Having accepted defendant's contention that he was 
constitutionally entitled to confront the respective au-
thors of the State Police lab reports and the blood sample 
certificate admitted at his DWI trial, we finally consider 
whether his conviction remains valid by virtue of the 
arresting officer's independent observations of his appar
ent intoxication. For the reasons delineated at length by 
1*384) the Law Division judge, we agree that defen-
dant's conviction under N.J.S.A. 39:4-50 should be af-
firmed based upon those unrebutted observations. 

A defendant's 11 Slurred speech, loud and abrasive be
havior, disheveled appearance, red and bloodshot eyes 
and strong odor of alcoholic beverage on [his] breath 
[are] sufficient to sustain a conviction for DWI." See 
State v. Ciyan, 363 N.J. Super. 442, 455-56, 833 A.2d 
640 (App.Div.2003) 1***58] (citing State v. Morris, 262 
N.J. Super. 413, 421, 621 A.2d 74 (App.Div.l993)). We 
have carefully reviewed the record, and conclude that 
there is "sufficient credible evidence 11 to support defen
dant's conviction of a DWI violation under N.J.S.A. 39:4-
50 beyond a reasonable doubt. See State v. Locurto, 157 
N.J. 463, 470, 724 A.2d 234 (1999) (noting the limited 
standard of appellate review of factual findings). 

1**646] We recognize that each of the factors indi-
cating defendant's intoxication, identified by Officer 
Knepper and relied upon in the Law Division, may sin-
gularly be insufficient. However, we are satisfied that 
those numerous factors, when considered in combina
tion, are more than ample to support the conclusion that 
defendant was driving under the influence of alcohol 
when he flipped over his automobile while driving on a 
roadway that the police officer emphatically described as 
dry and without precipitation. 

Lastly, we reject defendant's argument that he was 
prejudiced by the prosecutor's failure to supply him with 
discovery. The discovery sought was ahnost entirely 
aimed at the laboratory analyses of defendant's blood, 
1***59) which we have excluded from our substantive 
consideration as the result of our Sixth Amendment hold-
ings. A dismissal of defendant's DWI charges is not war-
ranted in these circumstances. See State v. Clark, 347 
N.J. Super. 497, 508-09, 790 A.2d 945 (App.Div.2002) 
(noting that the remedy of dismissal for discovery viola-
tions requires either "intention inconsistent with fair 
play" or "egregious carelessness or prosecutorial excess 
tantamotmt to suppression"). We also recognize the def-
erence to be accorded to trial judges on such discovery 
matters. 1*385) See, e.g., State v. Scherzer, 301 N.J. 
Super. 363,417-18, 694 A.2d 196 (App.Div.l997), cer
tif denied, 151 N.J. 466, 700 A.2d 878 (1997). 

We therefore affirm defendant's conviction. The stay 
of his sentence is hereby lifted, effective within fourteen 
days of the issuance of this opinion. 

CONCUR BY: STERN, P.J.A.D. 

CONCUR 

STERN, P.J.A.D. (concurring). 

I concur in the holding that Officer Knepper's testi-
mony of his observations of defendant was sufficient to 
sustain the conviction and believe that the conviction can 
be affirmed on that basis. The introduction of other evi-
dence now found to be inadmissible 1***60) can hardly 
be said to affect the finding of the Law Division that the 
conviction was sustainable on Knepper's testimony re
garding his observations. ' 

1 We review the Law Division findings and 
conclusions on trial de novo. While the municipal 
court decided the case on the basis of "the State's 
certification as to the blood alcohol content," it 
did not conclude that the observations were insuf-
ficient to sustain the conviction, and the Law Di
vision concluded that: 

the combination of the Defen-
danfs admissions, the physical in-
dicia of intoxication he displayed, 
as well as his hostile behavior to-
wards the police officer in the 
hospital establishes beyond a rea-
sonable doubt that he was under 
the influence of alcohol when he 
drove his car off of the road. 

Having said that, I am tempted to be jurispruden-
tially cautious and say no more. But as Judge Sabatino 
said in State v. Buda, 389 N.J. Super. 241,258, 912 A.2d 
735 (App.Div.2006) (Sabatino. J. concurring), the "sea 
change 1***61) in criminal practice [brought about by 
Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 
158 L. Ed. 2d 177 (2004)] cannot be underestimated." 
Therefore, although this court lacks the Supreme Court's 
supervisory authority over trial courts, see State v. 
Daniels, 182 N.J. 80, 96, 861 A.2d 808 (2004), I believe 
it is incumbent upon us to endeavor to guide trial judges 
and litigants through the mine field of post-Crawford 
precedent in the context of New Jersey law until the Su-
preme Court has the occasion to address the subject. My 
sense of 1*386) obligation in this respect is pragmatic, 
not academic. Absent a guiding voice at this juncture, 
cases may have to be reversed and retried, thereby pro-
longing the agony of litigants seeking finality to their 
litigation and delaying others who want the same. I 
therefore believe that, as 1**647) intermediate appellate 
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judges, we are obligated to address more !ban what is 
necessary to decide this case. 

Accordingly, I address all issues raised by defen-
dant, and concur, for the reasons expressed in Judge Sa-
batino's thorough and comprehensive opinion, that the 
"Bodily Substance Sample Certification" executed by 
Nurse Gallant [***62] and Officer Knepper and the 
State Police laboratory report are inadmissible as viola-
tive of Crawford v. Washington, supra and Davis v. 
Washington, 547 U.S. , 126 S. Ct. 2266, 165 L. Ed. 2d 
224 (2006). I do so because I am inclined to believe !bat 
our Supreme Court would apply !bose cases to a non-
criminal prosecution for driving while intoxicated under 
NJ.S.A. 39:4-50 ("DWI"). However, I am not prepared 
to say, and do not hold, that the Federal Constitution 
actually requires that holding in a case involving non
indictable or "petty" offenses. Nor do I believe that our 
Supreme Court has held that article I, paragraph I 0 of 
our state constitution applies to all prosecutions for non-
indictable offenses. 

Article I, paragraph 10 of the New Jersey Constitu-
tion has been held to provide protections to our citizens 
co-extensive with the Sixth Amendment of the Federal 
Constitution. See State v. Garron, 177 N.J. 147, 168-69, 
827 A.2d 243 (2003); State v. Daniels, 364 N.J. Super. 
357, 370-72, 835 A.2d 1261 (App.Div.2003), rev'd on 
other grounds, 182 N.J. 80, 861 A.2d 808 (2004); 
[***63) State v. Benitez, 360 N.J. Super. 101, 113-16, 
821 A.2d 547 (App.Div.2003); State v. Washington, 202 
N.J. Super. 187, 191, 494 A.2d 335 (App.Div.), certif. 
denied, !02 N.J. 308, 508 A.2d 192 (1985). Our Supreme 
Court has also stated that "defendants charged with 
quasi-criminal offenses 'are entitled to the same protec
tion[s] as are normally accorded one accused of a crimi-
nal offense."' State v. Widmaier, !57 N.J. 475, 495, 724 
A.2d 241 (1999) (describing [*387) the holding of State 
v. Francis, 67 N.J. Super. 377, 381, 170 A.2d 476 
(App.Div.l961) in a parenthetical). As a result, we have 
said that "[a J DWI charge is a quasi-criminal offense 
entitling the defendant to the protection of tbe confronta-
tion clauses." State v. Berezansky, 386 N.J. Super. 84, 90 
n.4, 899 A.2d 306 (App.Div.2006). For that proposition, 
Berezansky cites Widmaier, supra in which the Supreme 
Court considered a Fifth Amendment issue and con-
cluded "that, at least for double jeopardy purposes under 
tbe United States and New Jersey's Constitution[s], a 
violation of tbe Implied Consent Law and a prosecution 
[***64] under tbe refusal statute must be regarded as 
quasi-criminal in nature." Widmaier, supra, 157 N.J. at 
500, 724 A.2d 241. 

To my knowledge, the New Jersey Supreme Court 
has not addressed whether the confrontation clause of 
our state constitution applies to DWI cases or quasi
criminal proceedings, despite lower court decisions to 

!bat end. ' However, tbe [**648) Court has extended 
certain protections to defendants charged with quasi-
criminal offenses and declined to extend otbers on an 
issue-by-issue [*388) basis. See State v. Dively, 92 N.J. 
573, 586, 458 A.2d 502 (1983) (extending double jeop-
ardy protection to "Motor Vehicle violations tried in mu-
nicipal court"); State v. Hrycak, 184 N.J. 351, 363, 877 
A.2d 1209 (2005) (right to counsel exists in DWI cases); 
but see State v. Hamm, 121 N.J. 109, 577 A.2d 1259 
(1990) (no right to jury trial in a DWI case). 

2 The Law Division has explicitly extended 
New Jersey's confrontation clause: 

The Sixth Amendment applies to 
"criminal prosecutions." The right 
to confrontation of adverse wit
nesses guaranteed by Article I, 
paragraph I 0 of tbe New Jersey 
Constitution, likewise applies to 
"criminal prosecutions". State v. 
Ashford, 374 N.J. Super. 332, 338-
39, 864 A.2d 1122[] 
(App.Div.2004). The criminal 
procedural guarantees of the New 
Jersey Constitution also extend to 
non-indictable, quasi-criminal 
prosecutions. !d. at 339 n.6[], 864 
A.2d 1122. Such prosecutions 
would include !bose for disorderly 
persons offenses, [i]d. at 333, 339 
n.6[], 864 A.2d 1122; as well as 
cases involving quasi-criminal 
charges such as DWI, State v. 
DiSomma, 262 N.J. Super. 375, 
380, 621 A.2d 55[] 
(App.Div.l993); petty disorderly 
persons charges, State v. Avena, 
281 N.J. Super. 327, 339, 657 
A.2d 883[] (App.Div.l995) (par-
enthetical omitted); and municipal 
ordinance violation charges, State 
v. Carlson, 344 N.J. Super. 521, 
527, 782 A.2d 950[] 
(App.Div.2001) (cases involving 
ordinance violations, commenced 
on municipal court summonses, 
are quasi-criminal matters). 

[State v. Godshalk, 381 N.J. 
Super. 326, 331-32, 885 A.2d 969 
(Law Div. 2005).] 

See also State v. Long, 266 N.J. Super. 716, 723, 
630 A.2d 430 (Law Div. 1993) (stating !bat a de-
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fendant has a Sixth Amendment right to confron-
tation in a municipal proceeding). 

[***65] On the other hand, the United States Su-
preme Court has not extended the full range of Sixth 
Amendment protections to 11petty" and non-indictable 
offenses and has not spoken directly on the application of 
Crawford to matters that do not involve criminal prose-
cutions.' For example, the Court has held that at least the 
jury trial provision of the Sixth Amendment does not 
apply to quasi-criminal or petty offenses with maximum 
custodial sentences of six months or less. See, e.g., Lewis 
v. United States, 518 U.S. 322, 116 S. Ct. 2163, 135 L. 
Ed. 2d 590 (1996); United States v. Nachtigal, 507 U.S. 
1, 113 S. Ct. 1072, 122 L. Ed. 2d 374 (1993) ("driving 
under the influence"); Blanton v. City of N. Las Vegas, 
489 U.S. 538, 109 S. Ct. 1289, 103 L. Ed. 2d 550 (1989); 
Bloom v. Illinois, 391 U.S. 194, 88 S. Ct. 1477,20 L. Ed. 
2d 522 (1968); Duncan v. Louisiana, 391 U.S. 145, 88 S. 
Ct. 1444, 20 L. Ed. 2d 491 (1968). Accord State v. 
Stanton, 176 N.J. 75, 820 A.2d 637 (2003); Hamm, su
pra, 121 N.J. at 128-30, 577 A.2d 1259. 

3 The Sixth Amendment is expressly limited to 
"criminal prosecutions." 

[***66] Nevertheless, despite certain findings of 
co-extensivity, our Supreme Court has applied the state 
constitutional counterparts of the Federal Bill of Rights 
in ways that depart from federal precedent. For example, 
in State v. Tropea, 78 N.J. 309, 394 A.2d 355 (1978), the 
Supreme Court declined to decide whether the double 
jeopardy provision of the Fifth Amendment applied to a 
speeding prosecution 4 or to motor vehicle prosecutions 
generally. [*389] The Court concluded that "considera-
tion of fundamental fairness militate[ d] against any re-
trial in [the] case." Id at 316, 394 A.2d 355. Similarly, in 
State v. Daniels, supra the Supreme Court exercised its 
supervisory authority to prohibit attacks on a defendant's 
credibility in a criminal case by claims that he or she 
"tailored his [or her] testimony to meet the facts testified 
to by other witnesses[,]" notwithstanding that the Sixth 
Amendment did not require such protection. Daniels, 
supra, 182 N.J. at 85, 861 A.2d 808. Moreover, our Rule 
requiring counsel when there is a potential sentence of 
consequence or magnitude goes beyond what is required 
by the Sixth Amendment. See Scott v. Illinois, 440 U.S. 
367, 99 S. Ct. 1158, 59 L. Ed. 2d 383 (1979); [***67] 
Argersinger v. Hamlin, 407 U.S. 25, 30, 92 S. Ct. 2006, 
2009, 32 L. Ed. 2d 530, 535 (1972) (custodial sentence 
or loss of liberty required for assignment of counsel). See 
also Hrycak, supra, 184 N.J. at 363, 877 A.2d 1209 
(right to counsel in DWl cases). 

4 As with New Jersey Constitution article I, 
paragraph 10 and the Sixth Amendment, the 
Court noted that article I, paragraph 11 of the 
New Jersey Constitution had 11 the same meaning 
and [was] coextensive in application" with the 
Fifth Amendment. Tropea, supra, 78 N.J. at 313 
n.2, 394 A.2d 355. 

[**649] Accordingly, it is not clear that the United 
States Supreme Court intended Crawford to apply to 
quasi-criminal or petty offenses or whether our Supreme 
Court will apply article I, paragraph 10 protection in this 
setting. After all, like the Sixth Amendment, article I, 
paragraph 10 of the New Jersey Constitution addresses 
the defendant's right "[i]n all criminal prosecutions[,]" 
and a DWI prosecution is not a 11Criminal" proceeding 
[***68] because of the statutory maximum to which a 
defendant can be sentenced upon conviction. See, e.g., 
State v. Ferretti, 189 N.J. Super. 578, 580-82, 461 A.2d 
193 (Law Div.), certif. denied 94 N.J. 606, 468 A.2d 
238 (1983). See also NJ.S.A. 2C:l-4; Preserving Juris
diction Under the Code, 7 Crim. Just. Q. 1 (1979). 

Despite remaining questions over the breadth of the 
confrontation clauses, I am satisfied that our Supreme 
Court would apply Crawford and Davis to a DWI prose-
cution, even though driving while intoxicated is only a 
11petty 11 or quasi-criminal offense. This is particularly so 
because, in New Jersey, a DWI conviction is of sufficient 
magnitude to warrant application of the Crawford rule in 
such prosecutions as a matter of 11fundamental fairness." 
Cf [*390] Tropea, supra, 78 N.J. at 316,394 A.2d 355. 
The Court's recognition of the elevated magnitude of a 
DWI conviction is demonstrated by the requirement that 
counsel must be provided to indigent defendants in DWI 
cases. Hrycak, supra, 184 N.J. at 363, 877 A.2d 1209; 
see Rodriguez v. Rosenblatt, 58 N.J. 281, 277 A.2d 216 
(1971). [***69] See also Guidelines for Determination 
of Consequence of Magnitude, Pressler, Current NJ. 
Court Rules, Appendix to R. 7:3-2 at 2135-36 (2007). 
Further, plea bargaining is prohibited in DWI cases. See 
Guidelines for Operation of Plea Agreements in the Mu-
nicipal Courts of New Jersey, Pressler, Current NJ. 
Court Rules, Appendix to Part VII at 2134-35 (2007). 
See also Stale v. Lanish, 103 N.J. Super. 441, 443, 247 
A.2d 492 (App.Div.l968) ("A prosecution for drunken 
driving is in the nature of a quasi criminal proceeding 
and must be so conducted as to respect and safeguard the 
basic rights normally accorded one accused of a criminal 
offense"), affd o.b., 54 N.J. 93, 253 A.2d 545 (1969). I 
emphasize, however, that not all non-indictable, disor-
derly persons, or petty offense prosecutions need to be 
viewed in the same manner; nor do they all require the 
same treatment. 
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OPINION 

 [*453]   [**279]  The opinion of the court was de-
livered by 

FISHER, J.A.D. 

In this appeal, defendant argues the Confrontation 
Clause of the Sixth Amendment was violated when the 
State, in attempting to prove his blood alcohol content, 
relied upon the testimony of an expert who supervised 
but did not actually perform the test on defendant's blood 
sample. We reject this argument and affirm. 

Following a motor vehicle accident, in which defen-
dant sustained personal injuries, defendant was issued 
summonses for driving while under the influence of al-

cohol (DWI), N.J.S.A. 39:4-50, reckless driving, N.J.S.A. 
39:4-96, careless driving, N.J.S.A. 39:4-97, and failure to 
wear a seatbelt, N.J.S.A. 39:3-76.2(f). At trial in munici-
pal court, the  [***2] State called Mark W. Maxwell, a 
forensic scientist, to testify about defendant's blood alco-
hol content (BAC). Maxwell testified that he did not ac-
tually perform the test but instead observed another 
chemist, Major Mitchell, examine defendant's blood 
sample with a gas chromatograph; Mitchell was being 
retrained and required supervision. Maxwell signed the 
laboratory report, certifying the accuracy of the testing. 

Defendant also argued, on the basis of his own ex-
pert's testimony, that there was no scientific support for 
Maxwell's application of a standard deviation of only 
five percent to the results obtained from the gas chro-
matograph, which placed defendant's BAC at .081, and 
above the legal limit. Defendant's expert, the former 
Chief Forensic Scientist for the New Jersey State Police 
Forensic Laboratories, testified that a deviation figure 
between nine and ten percent should have been applied, 
and if so, the result would place defendant's BAC below 
the legal limit. 

The municipal judge rejected defendant's argument 
that the State's failure to call Mitchell violated the Con-
frontation Clause.  [*454]  He also rejected the testimony 
of defendant's expert and convicted defendant of a per se 
DWI violation,  [***3] N.J.S.A. 39:4-50. As a third time 
offender, defendant was sentenced to a 180-day jail term; 
the municipal judge also imposed a ten-year suspension 
of his operator's license and registration, a $1006 fine, 
and other  [**280]  financial penalties. The other sum-
monses were dismissed. 

Defendant appealed to the Law Division. Judge 
Robert Neustadter rejected all of defendant's arguments, 
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including the claim of a violation of the Confrontation 
Clause, in finding defendant guilty of DWI; he imposed 
the same jail sentence and other penalties as had the mu-
nicipal judge. 

Defendant appealed to this court, presenting the fol-
lowing arguments: 
  

   I. THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR BY 
ADMITTING TESTIMONY AND THE 
LAB REPORT INTO EVIDENCE 
THROUGH A CHEMIST THAT DID 
NOT PERFORM THE TESTING, AS 
THE ADMISSION OF SUCH 
EVIDENCE VIOLATED 
DEFENDANT'S SIXTH AMENDMENT 
RIGHT TO CONFRONT WITNESSES 
UNDER THE UNITED STATES 
CONSTITUTION, AS WELL AS 
DEFENDANT'S CONCOMITANT 
RIGHTS UNDER THE NEW JERSEY 
CONSTITUTION. 

II. THE TRIAL COURT ERRED, IN 
ACCEPTING THE STATE'S 
PROFFERED EVIDENCE 
REGARDING THE DEVIATION IN 
TESTING, THEREBY RULING THAT 
SUFFICIENT EVIDENCE EXISTED TO 
PROVE A PER SE VIOLATION OF 
DRIVING WHILE INTOXICATED  
[***4] UNDER N.J.S.A. 39:4-50(a)(2). 

 
  
We find insufficient merit in Point II to warrant discus-
sion in a written opinion. R. 2:11-3(e)(2). We also reject 
Point I for the following reasons. 

We start with the fundamental premise that the Con-
frontation Clause contained in the Sixth Amendment, 
which applies to the states by way of the Fourteenth 
Amendment, 1 provides that "[i]n all criminal prosecu-
tions, the accused shall enjoy the right . . . to be con-
fronted with the witnesses against him." The Supreme  
[*455]  Court of the United States has held that the Con-
frontation Clause bars the admission of "[t]estimonial 
statements of witnesses absent from trial" except "where 
the declarant is unavailable, and only where the defen-
dant has had a prior opportunity to cross-examine." 
Crawford v. Washington, 541 U.S. 36, 59, 124 S. Ct. 
1354, 1369, 158 L. Ed. 2d 177, 197 (2004). 
 

1   Pointer v. Texas, 380 U.S. 400, 406, 85 S. Ct. 
1065, 1069, 13 L. Ed. 2d 923, 927-28 (1965). In 
light of the disposition of this appeal, we need not 
consider whether our state constitution's Confron-

tation Clause, N.J. Const. art. I, ¶ 10, should be 
interpreted more expansively than its federal 
counterpart. 

The use of laboratory certificates was soon  [***5] 
examined in the wake of Crawford's limitation on the use 
of out-of-court statements. In Melendez-Diaz v. Massa-
chusetts, 557 U.S.    , 129 S. Ct. 2527, 174 L. Ed. 2d 314 
(2009), the Court considered whether the Confrontation 
Clause permitted, over defendant's objection, the admis-
sion of "affidavits reporting the results of forensic analy-
sis[,] which showed that material seized by the police 
and connected to the defendant was cocaine." Id. at    , 
129 S. Ct. at 2530, 174 L. Ed. 2d at 319. 2 The Court held 
that the certificates of analysis in question were testimo-
nial because they constitute "solemn declaration[s] or 
affirmation[s] made for the purpose of establishing or 
proving some fact." Id. at    , 129 S. Ct. at 2532, 174 L. 
Ed. 2d at 321. As a result, the Court concluded  [**281]  
that "[t]he Sixth Amendment does not permit the prose-
cution to prove its case via ex parte out-of-court affida-
vits." Id. at    , 129 S. Ct. at 2542, 174 L. Ed. 2d at 332. 
 

2   Specifically, the Court considered a Massa-
chusetts statute that permitted the admission of 
"certificates of analysis" as "prima facie evidence 
of the composition, quality, and the net weight of 
the narcotic analyzed." Id. at    , 129 S. Ct. at 
2531, 174 L. Ed. 2d 320  [***6] (quoting Mass. 
Gen. Laws, ch. 111, § 13). 

Melendez-Diaz has had no significant impact on 
prosecutions in this State. Prior to Melendez-Diaz, we 
recognized the accused's right to confront the author of a 
BAC certificate. See State v. Kent, 391 N.J. Super. 352, 
375, 918 A.2d 626 (App.Div.2007); State v. Berezansky, 
386 N.J. Super. 84, 89, 899 A.2d 306 (App.Div.2006). 
And in 1987, the Legislature enacted a procedure that 
requires pretrial notice, and consent, before a laboratory 
certificate may be used at trial, N.J.S.A. 2C:35-19. The 
Supreme Court recognized that its holding in Melendez-
Diaz would not adversely effect such  [*456]  proce-
dures. Id. at     n.3, 129 S. Ct. at 2534 n.3, 174 L. Ed. 2d 
at 323 n.3. But new difficulties, not previously experi-
enced by our courts, have followed in Melendez-Diaz's 
wake, in particular the constitutional sufficiency of a 
witness being called to testify about the laboratory re-
sults reached by another. 

In 2010, the Supreme Court of New Mexico twice 
examined this "surrogate witness" problem. In State v. 
Bullcoming, 2010 NMSC 7, 147 N.M. 487, 226 P.3d 1, 6 
(2010), the Court considered the admission of testimony 
from one state analyst as to the results of a gas chroma-
tography examination performed by another  [***7] ana-
lyst, who was on unpaid leave. Because, in the court's 
view, the examination involved no "independent judg-
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ment" or "particular methodology," and just warranted 
the operator to transcribe the results from the gas chro-
matograph machine, it determined that any qualified ana-
lyst could testify as to its results; in essence, the court 
determined that the analyst on leave "was a mere scriv-
ener, and [d]efendant's true 'accuser' was the gas chro-
matograph machine which detected the presence of alco-
hol in [d]efendant's blood, assessed [d]efendant's BAC, 
and generated a computer print-out listing its results." Id. 
at 8-9. As a result, the court concluded that the witness 
could provide the machine's results because the informa-
tion itself is not subject "to the constraints of the Con-
frontation Clause" and is something that experts in the 
field reasonably rely upon. Id. at 10. The Supreme Court 
of the United States granted certiorari to review that de-
termination, Bullcoming v. New Mexico,     U.S.    , 131 
S. Ct. 62, 177 L. Ed. 2d 1152 (2010), but has not yet 
ruled. 

On the same day it decided Bullcoming, the Su-
preme Court of New Mexico found a violation of the 
Confrontation Clause in a slightly  [***8] different cir-
cumstance in State v. Aragon, 2010 NMSC 8, 147 N.M. 
474, 225 P.3d 1280 (2010). The facts in Aragon reveal 
that police executed a search warrant and seized two 
clear plastic bags containing whitish, crystal substances. 
Id. at 1282. At trial, the prosecution called Eric Young, a 
chemist, who analyzed one bag, to testify not only about 
the contents of that bag but also the contents of the sec-
ond bag, which was examined by another  [*457]  chem-
ist, Andrea Champagne. Ibid. Over objection, the trial 
court admitted Champagne's report into evidence and 
allowed Young to testify about Champagne's findings. 
Id. at 1282-83. Relying on Melendez-Diaz, the court held 
that Champagne's report was testimonial, and its admis-
sion without Champagne's testimony would "open[ wide 
the door to avoidance of cross-examination." Id. at 1287 
(quoting Palmer v. Hoffman, 318 U.S. 109, 114, 63 S. 
Ct. 477, 481, 87 L. Ed. 645, 650 (1943)). The Aragon 
Court also determined that Young's testimony about 
Champagne's findings was barred by the Confrontation 
Clause, holding that "[e]xperts and their opinions are not 
fungible when the testifying expert has not formed an 
independent conclusion from the underlying facts or 
data, but  [**282]  merely restates  [***9] the hearsay 
opinion of a non-testifying expert." Id. at 1291. 

Our courts have yet to consider this surrogate-
witness problem. After careful consideration, we have no 
hesitation in agreeing with Aragon that experts and their 
opinions are not fungible; to hold otherwise would make 
a mockery of the Confrontation Clause. We thus agree 
with the argument that the Confrontation Clause is not 
satisfied by calling just anyone to the stand to testify 
about laboratory tests or other scientific results. A "straw 
man" will not do. The State must provide a witness who 

has made an independent determination as to the results 
offered. 3 The right of cross-examination must be mean-
ingful and is not  [*458]  satisfied when the State calls a 
witness whose knowledge is limited to the four corners 
of the laboratory certification produced and executed by 
another. 4

 
3   See United States v. Darden, 656 F. Supp. 2d 
560, 561 (D.Md.2009) (holding the right of con-
frontation was not violated by the testimony of a 
supervising toxicologist instead of the testimony 
of the lab technicians who actually conducted the 
tests on the blood); Vann v. State, 229 P.3d 197, 
199-200 (Alaska App.2010) (finding no violation 
where the lab  [***10] technician testified as to 
all five samples but only tested three because she 
interpreted the data from other samples, and the 
conclusions were her own); Smith v. State, 28 So. 
3d 838, 853, 855 (Fla. 2009) (finding no violation 
even though the State failed to present the biolo-
gists who performed the DNA tests because the 
testifying supervisor "formulated her own con-
clusions from the raw data"); Reddick v. State, 
298 Ga. App. 155, 679 S.E.2d 380, 382 (2009) 
(finding no violation despite the fact that the tes-
tifying expert performed only one of two tests 
because she reviewed both tests, came to her own 
independent conclusion, and was entitled to base 
her opinion on data collected by others); People 
v. Johnson, 406 Ill. App. 3d 114, 940 N.E.2d 264, 
266-70, 346 Ill. Dec. 264 (2010) (finding no vio-
lation even though the testifying expert did not 
conduct the tests because she based her opinion 
on an independent review of the file). 
4   Our disposition of this appeal does not require 
a determination of whether, as held in Bullcom-
ing, it is the gas chromatograph machine that is 
defendant's true accuser, and we, thus, need not 
determine whether the results obtained from such 
a machine are not constrained by the Confronta-
tion Clause so  [***11] long as someone with ex-
pertise as to its operation is called to testify. In 
State v. Chun, 194 N.J. 54, 146-47, 943 A.2d 114, 
cert. denied, 555 U.S. 825, 129 S. Ct. 158, 172 L. 
Ed. 2d 41 (2008), the Court found insufficient for 
confrontation purposes the notion that the raw 
data generated by a diagnostic machine is the 
statement of the machine and not its operator. 
The Court's consideration of that notion, how-
ever, was rendered in the context of determining 
the admissibility of the results of the Alcotest, 
which, "reports a present, and not a past, piece of 
information or data" in the circumstance where 
"nothing that the operator does can influence the 
machine's evaluation of the information or its re-
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port of the data." Id. at 147, 943 A.2d 114. The 
record here does not permit a determination as to 
whether a similar conclusion may be reached 
about the gas chromatograph and its operation. 

Here, the State called Maxwell to prove defendant's 
BAC. Although Mitchell, and not Maxwell, operated the 
gas chromatograph in examining defendant's blood sam-
ple, Maxwell testified that he supervised the test. He 
claimed he had personal knowledge of the equipment 
and the manner in which the tests were performed and 
that he drew  [***12] his own conclusions from the in-
formation provided by the gas chromatograph. Indeed, 
Maxwell executed the laboratory certification, thereby 
swearing that it "fairly and accurately documents the 
type and results of the analysis performed," that he is 
"the person responsible for the analysis and the conclu-
sions set forth in the" report, that "the equipment used to 
perform the . . . analysis . . . was functioning properly," 
and that the "test procedures used are accurate, reliable, 
objective in nature, and performed on a routine basis 
within the laboratory." In addition,  [**283]  Maxwell 
testified that he observed Mitchell conduct  [*459]  the 
tests and was with him "every step of the way" as if he 
performed the tests himself because Mitchell was being 
retrained and, consequently, was not allowed to test the 
samples by himself. The records simultaneously created 
during the testing supported Maxwell's assertions; 
Mitchell's initials appear next to the word "operator," and 

Maxwell's initials appear in the lower right hand corner 
of each page, memorializing that he observed "the physi-
cal movement of the sample into the vial." These records 
further demonstrate that the testing was a joint effort. 
Because he  [***13] was the author of the laboratory 
certificate and because he supervised another's operation 
of the gas chromatograph, Maxwell was the appropriate 
person to be called to testify about the results of the test-
ing of defendant's blood sample. 

We lastly conclude that the State was not required to 
produce Mitchell in addition to Maxwell to satisfy de-
fendant's confrontation rights. "[I]t is not the case, that 
anyone whose testimony may be relevant in establishing 
. . . authenticity of the sample, or accuracy of the testing 
device, must appear in person as part of the prosecution's 
case." Melendez-Diaz, supra, 557 U.S. at     n.1, 129 S. 
Ct. at 2532 n.1, 174 L. Ed. 2d at 322 n.1. Maxwell was 
able to thoroughly respond to all questions posed about 
the testing and the meaning and significance of the re-
sults obtained. The State was not obligated to call 
Mitchell. 

For all these reasons, we reject defendant's argument 
that the Confrontation Clause was violated in these cir-
cumstances. 

Affirmed. 
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OPINION 

The opinion of the court was delivered by 

OSTRER, J.S.C. (temporarily assigned). 

The principal issue in this appeal from a conviction 
after a trial de novo in the Law Division requires us to 
construe two provisions of N.J.S.A. 2C:35-19, the notice 
and demand statute in the Comprehensive Drug Reform 
Act, N.J.S.A. 2C:35-1 to N.J.S.A. 2C:36A-1. 1 First, the 
statute requires the State to notify a defendant at least 
twenty days before trial that it intends to offer into evi-
dence a laboratory certificate (lab certificate) regarding 
the composition, quality and quantity of drugs, and must 

furnish defendant with a copy of the certificate and "all 
reports relating to the analysis  [*2] in question." N.J.S.A. 
2C:35-19(c). Second, the defendant must object within 
ten days of receiving the State's notice of intent, or else 
waive any objections to the admission of the lab certifi-
cate. Ibid. 
 

1   Since the adoption of the Comprehensive 
Drug Reform Act of 1987, two acts have been 
codified within it. See N.J.S.A. 2C:35A-1 to -8 
(the "Anti-Drug Profiteering Act"); N.J.S.A. 
2C:35B-1 to -17 (the "Drug Dealer Liability 
Act"). 

In this case, the State served defendant with a copy 
of the lab certificate and notice of intent to offer it into 
evidence, but the State did not furnish the related reports. 
More than ten days after receiving the certificate, defen-
dant objected. The municipal court agreed with the State 
that defendant's objection was untimely, and allowed the 
certificate into evidence. On de novo review, the Law 
Division agreed and considered the lab certificate. 

We hold that the trial court failed to comply with 
N.J.S.A. 2C:35-19 by admitting the lab certificate into 
evidence without testimony from its author. We so hold 
because the ten-day period in which a defendant must 
object to the admission into evidence of a lab certificate 
begins to run only after the State has served  [*3] upon 
the defendant all related lab reports. Therefore, defen-
dant's objection was timely. 
 
I.  

After a trial in Bedminster Township Municipal 
Court on October 21, 2008, and a trial de novo in the 
Law Division on June 25, 2009, defendant was convicted 
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of: (1) being under the influence of a controlled danger-
ous substance (CDS), N.J.S.A. 2C:35-10(b); (2) posses-
sion of drug paraphernalia, N.J.S.A. 2C:36-2; and (3) 
operating a vehicle while knowingly having CDS in his 
possession or in the motor vehicle, N.J.S.A. 39:4-49.1. 
He was acquitted of failing to signal before turning, 
N.J.S.A. 39:4-126. The court imposed fines and penalties, 
and suspended defendant's driving privileges for two 
years on the Title 39 conviction. A passenger in the vehi-
cle was charged with various offenses but received a 
conditional discharge. 

We review the record relating to the warrantless stop 
of defendant, the motion practice regarding the lab cer-
tificate, and the trial on the merits. 
 
A.  

After a testimonial hearing, the municipal court de-
nied defendant's motion to suppress the fruits of the stop. 
2 The State's sole witness was Bedminster Police Officer 
John Dapkins. Counsel soon engaged in an exchange that 
would be relevant  [*4] to an evidentiary issue in the trial 
itself regarding whether Dapkins could offer opinions 
about the presence of drugs. In reviewing his training 
and experience at the outset of his testimony, the prose-
cutor elicited that the officer was a certified drug recog-
nition expert. After defense counsel objected to the offi-
cer testifying as an expert because the State failed to 
provide advance notice, the prosecutor replied, "I'm not 
going to proffer him as [a] DRE [Drug Recognition Ex-
pert] in this case. I have a lab report." 
 

2   The hearing was held January 15, 2008. 
Thereafter, defendant sought leave to appeal from 
the municipal court's denial. The Law Division 
denied the motion, but ordered the municipal 
court to amplify its reasons for denying the mo-
tion, which the municipal court did before com-
mencing trial on the merits on October 21, 2008. 

Dapkins then testified about the basis for the motor 
vehicle stop. On September 13, 2007, at about 10:05 
p.m., while he was parked in a gas station facing Wash-
ington Valley Road, he saw defendant drive past him 
going westbound toward the intersection with Route 
202/206. Defendant turned his head rapidly to look at the 
officer, then looked straight ahead.  [*5] Defendant then 
pulled into a left-turn lane at the intersection and waited 
at a red light. Dapkins pulled behind defendant and no-
ticed that he had not engaged his directional signal, and 
only did so after Dapkins activated his own. 

Dapkins also testified that there was other traffic in 
the vicinity. One vehicle turned into a parking lot before 
reaching the intersection. Another vehicle traveled east-
bound on Washington Valley Road, then turned right on 

red, southbound on Route 202/206, while defendant and 
Dapkins waited at the light. 

After the light turned green and defendant turned left 
onto Route 202/206 southbound, Dapkins activated his 
lights to initiate a motor vehicle stop. The on-board 
video of the stop begins by showing defendant waiting at 
the red light with his turn signal activated. Dapkins ex-
plained that when he activated his lights, the video auto-
matically retrieved what transpired during the preceding 
thirty seconds. 

Defendant testified at the suppression hearing and 
admitted that when he put on his directional signal, Dap-
kins was already behind him. He also admitted that his 
car was just a "couple of feet" before the intersection 
when he activated his signal. 

Finding that  [*6] the officer had a reasonable and 
articulable suspicion of a motor vehicle violation, the 
municipal court denied the suppression motion and upon 
de novo review the Law Division agreed. 
 
B.  

Shortly after the suppression hearing, on January 21, 
2008, defense counsel notified the municipal prosecutor 
that defendant objected to the introduction of the State's 
laboratory certificate, and demanded that the State dis-
close all underlying data and also produce at trial the 
scientist who analyzed substances seized at the motor 
vehicle stop. His letter noted that the State had provided 
only a "Certified Laboratory Report" on October 12, 
2007. Defense counsel clarified the basis for his objec-
tion in a letter dated January 24, 2008, stating, "I object 
to the introduction of the drug certification on the 
grounds that the composition, quality, and quantity of the 
substance tested may be inaccurate and will, as stated 
previously, be contested at trial." 

In a January 23, 2008 response to defense counsel's 
first letter, the municipal prosecutor refused to produce 
the lab scientist, insisting that the objection was un-
timely, as it was not made within ten days of receipt of 
the lab certificate. He also asserted  [*7] that defense 
counsel failed to set forth an adequate basis for the 
objection. 

In light of the State's position, defendant filed a mo-
tion on January 29, 2008 to exclude the lab certificate 
that the State had served, and to require the State to pro-
duce its lab scientist. Defendant also challenged the con-
stitutionality of N.J.S.A. 2C:35-19. 

The municipal court denied the motions on October 
21, 2008. The court concluded that the State was not 
required to disclose more than the lab certificate in order 
to trigger the ten-day period for defendant's objection to 
admission of the certificate. The court reasoned that if 
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the laboratory failed to forward underlying reports to the 
prosecutor, then the prosecutor was not obliged to for-
ward more than the certificate to defendant. Since defen-
dant failed to object within ten days, he waived objection 
to admission of the certificate. The municipal court also 
held that it lacked jurisdiction to address the constitu-
tional challenge to the statute. 

The Law Division also held that the objection was 
untimely, without expressly addressing defendant's ar-
gument that the State's disclosure of the lab certificate 
alone did not trigger the ten-day period for objection.  
[*8] The court rejected the constitutional challenge to the 
statute. 
 
C.  

At the trial on the merits, the State called three wit-
nesses: Dapkins; Bedminster patrol officer Thomas 
Valente, who joined Dapkins at the motor vehicle stop 
and assisted in the on-the-scene investigation; and Bed-
minster Detective Sergeant Craig Meyer, who testified to 
the chain of custody of the evidence seized and the 
transmittal of some items to the State Lab. The other 
principal piece of evidence was the videotape of the stop, 
which recorded various admissions by defendant and his 
passenger. 

Valente interviewed defendant's passenger at the 
scene of the motor vehicle stop. He appeared nervous. 
Valente observed a flake of vegetation on the shirt of the 
passenger, who admitted it was marijuana. He also ad-
mitted that he possessed four "nickel" or $5 bags of mari-
juana in his pocket, and a partially smoked marijuana 
"blunt" -- a cigar shell filled with marijuana -- in his 
shoe. 3 Valente arrested the passenger and seized the bags 
and the blunt. Valente also participated in a search of the 
vehicle, which he stated produced two pieces of "plastic 
baggie" from the passenger compartment, and a clump of 
"Chore Boy," a copper-colored  [*9] metal wool, from 
the trunk. 
 

3   Defendant did not object to the admission into 
evidence of the passenger's out-of-court state-
ments against interest, either as a violation of his 
right of confrontation, or as a violation of the 
rules against hearsay. That issue is not before us. 
But see N.J.R.E. 803(c)(25) (making inadmissible 
a statement against interest offered against the 
non-declarant-defendant "in a criminal action"). 

Meyer testified that the State Lab tested one of the 
four nickel bags of marijuana. It did not test for cocaine 
residue in the two plastic baggies, nor did it test the mari-
juana blunt. The court admitted the lab certificate into 
evidence over defense counsel's objection. The lab cer-
tificate confirmed that the contents of one of the bags 

seized from defendant's passenger contained marijuana 
weighing .19 grams. 

The State offered Dapkins as an expert in drug rec-
ognition. The court overruled defense counsel's objection 
that the State was bound by its previous assurance, made 
at the suppression hearing, that it did not intend to offer 
Dapkins as a DRE "in this case." The court reasoned that 
the witness's qualifications had been disclosed. Also, 
although the State did not serve  [*10] a report or state-
ment of Dapkins's opinions, they were evident from his 
reporting and other discovery. 

Dapkins testified that when he approached the vehi-
cle, defendant's passenger was nervously smoking a ciga-
rette, and there was a flake of suspected marijuana on his 
shirt. Dapkins observed that the passenger's eyelids were 
droopy and his eyes glassy. 

Dapkins asked defendant to exit the vehicle. Upon 
doing so, Dapkins asserted that defendant tossed to the 
ground an empty "blunt tube" -- an item of drug para-
phernalia into which marijuana is typically placed for 
smoking. Dapkins conceded that it was not preserved in 
evidence. Upon advising defendant of his Miranda 4 
rights, Dapkins observed defendant to be nervous, with 
"extreme reddening of his conjunctiva[,] . . . droopy eye-
lids and the glassy context of his eyes." However, Dap-
kins conceded that these observations were not recorded 
in his report. 
 

4   Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

Dapkins testified that he asked defendant if he and 
his passenger "were taking a low ride," which Dapkins 
understood to mean taking a car ride for the purpose of 
smoking marijuana. Defendant responded in the affirma-
tive,  [*11] according to Dapkins. Dapkins also observed 
that the blunt that Valente seized from the passenger had 
a smell of burnt marijuana, according to his experience 
and training. 

Defendant executed a consent-to-search form, and, 
consistent with Valente's testimony, Dapkins testified 
that he seized a piece of Chore Boy from the trunk, and 
knotted plastic bags in the front passenger compartment 
that he suspected had been used to wrap cocaine. 

In the videotape of the traffic stop, defendant admit-
ted that there was marijuana in the car earlier in the eve-
ning, he had smoked a little bit and that he had just gone 
for a "low ride." He stated that a woman had ingested 
cocaine in his car a couple of days earlier, and that she 
must have left the plastic baggies in the vehicle. Before 
the search of the trunk, defendant alerted the officers that 
they would find the Chore Boy, which he said the 
woman had used when ingesting cocaine. 
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The municipal court found defendant guilty of being 
under the influence of CDS, possessing drug parapherna-
lia, and operating a vehicle with CDS in his possession 
or in the motor vehicle, and found him not guilty of fail-
ing to signal before turning. The court imposed sentence  
[*12] as described above. 

Upon a trial de novo, the Law Division found that 
Dapkins's opinion was admissible as lay opinion. The 
court found defendant guilty anew of the three charges, 
and reimposed the same sentence that the municipal 
court had imposed. The sentence was stayed pending this 
appeal with the exception of the two-year driver's license 
suspension. 
 
II.  

Defendant raises the following four points on ap-
peal. 
  
 

POINT I.    THE STATE FAILED TO 
PROVE THAT THE STOP WAS VALID 
UNDER STATE V. WILLIAMSON SINCE 
THERE WAS NO PROOF THAT 
THERE WAS ANY OTHER TRAFFIC 
THAT MIGHT HAVE OBJECTIVELY 
AND REASONABLY BEEN 
AFFECTED BY THE BRIEF LACK OF 
A TURN SIGNAL, THEREFORE, MR. 
HEISLER'S MOTION TO SUPPRESS 
SHOULD HAVE BEEN GRANTED. 

 
POINT II.  

THE LOWER COURTS ERRED IN 
ADMITTING INTO EVIDENCE THE 
STATE'S LABORATORY 
CERTIFICATE AND IN DENYING 
DEFENDANT'S MOTION TO 
REQUIRE THE STATE TO PRODUCE 
ITS FORENSIC TECHNICIAN. 

 
POINT III.  

THE TRIAL COURT ERRED IN 
ALLOWING OFFICER DAPKINS TO 
TESTIFY AS A DRUG RECOGNITION 
EXPERT SINCE THE STATE HAD 
PREVIOUSLY STATED ON THE 
RECORD THAT IT WAS NOT 
CALLING HIM AS AN EXPERT AND 
FURTHER DUE TO THE STATE'S 
FAILURE TO COMPLY WITH R. 7:7-
7(b)(11) AND R. 3:13-3(c)(9). 

 
POINT IV.  

THE TEN-DAY TIME  [*13] LIMIT 
OF N.J.S.A. 2C:35-19(c) AND THE 
REQUIREMENT THEREIN THAT A 
DEFENDANT AFFIRMATIVELY 
CHALLENGE THE STATE'S LAB 
REPORT IS UNCONSTITUTIONAL AS 
IT INFRINGES ON A DEFENDANT'S 
SIXTH AMENDMENT RIGHTS. 

 
  

We will first address points I and III, regarding the 
denial of the motion to suppress, and the motion to ex-
clude Dapkins's opinion testimony. We will then turn to 
the issue of the court's admission of the lab certificate. 
 
A.  

We perceive no error in the Law Division's denial of 
the motion to suppress. We do not weigh the evidence 
anew, but determine whether sufficient credible evidence 
in the record supports the trial court's decision. State v. 
Johnson, 42 N.J. 146, 157, 199 A.2d 809 (1964); State v. 
Cerefice, 335 N.J. Super. 374, 384, 762 A.2d 668 (App. 
Div. 2000). 

Police may conduct an investigatory stop if they 
have a reasonable suspicion, based on specific and ar-
ticulable facts, that a person they encounter was involved 
in unlawful activity, including a motor vehicle violation. 
State v. Golotta, 178 N.J. 205, 213, 837 A.2d 359 (2003); 
State v. Puzio, 379 N.J. Super. 378, 381, 878 A.2d 857 
(App. Div. 2005) (police may perform investigative stop 
for suspicion of a traffic violation). In this case, Dapkins 
suspected that defendant had violated N.J.S.A. 39:4-126,  
[*14] which requires a driver to signal a turn when "traf-
fic may be affected by such movement." See State v. Wil-
liamson, 138 N.J. 302, 303, 650 A.2d 348 (1994). When 
traffic may be affected, the driver must signal at least 
100 feet before turning. N.J.S.A. 39:4-126. 

To prove a violation, the State need not show that 
the signal did in fact affect traffic, but only that it had 
"the potential of doing so." State v. Moss, 277 N.J.Super. 
545, 547, 649 A.2d 1349 (App. Div. 1994). "Other traf-
fic" can include a police vehicle. State v. Williamson, 
supra, 138 N.J. at 304, 650 A.2d 348; State v. Moss, su-
pra, 277 N.J. Super. at 547, 649 A.2d 1349 (reasonable 
suspicion of traffic violation when driver failed to signal 
and police vehicle and other light traffic were nearby). 

Moreover, on a motion to suppress, "the State need 
prove only that the police lawfully stopped the car, not 
that it could convict the driver of the motor-vehicle of-
fense." State v. Williamson, supra, 138 N.J. at 304, 650 
A.2d 348; see also State v. Jones, 326 N.J. Super. 234, 
239, 741 A.2d 104 (App. Div. 1999).  [*15] Thus, it is 
inconsequential that the defendant was ultimately acquit-
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ted of the motor vehicle violation. The issue is whether 
the officer had a reasonable and articulable suspicion of a 
violation before the stop. 

We are satisfied that there was sufficient support for 
the Law Division's finding that Dapkins had a reasonable 
and articulable suspicion that defendant had violated a 
motor vehicle law. Defendant admitted that he did not 
signal as he approached the Washington Valley Road 
and Route 202/206 intersection. He signaled only when 
he was within a few feet of stopping, when Dapkins was 
already behind him and signaling a turn himself. The 
trial court found, based on sufficient credible evidence, 
that the officer reasonably believed that defendant's ac-
tions may have affected other vehicles. Also, the evi-
dence supported a reasonable and articulable suspicion 
that the failure to signal may have affected Dapkins's 
own vehicle. 
 
B.  

We also reject defendant's argument that the court 
erred when it refused to exclude Dapkins's opinion testi-
mony. The State did not formally notify the defense that 
it intended to offer Dapkins as an expert at the trial on 
the merits, nor did it serve an expert report  [*16] or a 
separate summary of the expert opinion that the State 
intended to offer through Dapkins. See R. 7:7-7(b)(11). 
Instead, at the suppression hearing nine months before 
trial, the prosecutor stated that he did not intend to use 
Dapkins as an expert "in this case." However, the State 
did disclose Dapkins's qualifications, and his DRE certi-
fication. 

Defendant argues: (1) the State was judicially es-
topped from presenting Dapkins as an expert, given the 
prosecutor's statements at the suppression hearing; (2) 
the discovery rules required the court to bar Dapkins's 
opinion testimony; and (3) it was error for the Law Divi-
sion to accept Dapkins's testimony as lay opinion. We 
are unpersuaded. 

The State was not barred by principles of judicial es-
toppel from introducing Dapkins's expert testimony, 
notwithstanding the prosecutor's statement of intent at 
the suppression hearing. The doctrine bars "a party from 
taking a position contrary to the position he [or she] has 
already successfully espoused in the same or prior litiga-
tion." McCurrie v. Town of Kearny, 174 N.J. 523, 533, 
809 A.2d 789 (2002) (emphasis added). "[A] position has 
been 'successfully asserted' if it has helped form the basis 
of a judicial determination."  [*17] Cummings v. Bahr, 
295 N.J. Super. 374, 387, 685 A.2d 60 (App. Div. 1996). 
Yet, in denying the suppression motion, the court did not 
rely on the prosecutor's decision not to use Dapkins as a 
drug recognition expert. The suppression hearing focused 
not on drug recognition, but on Dapkins's observations of 

motor vehicles. Therefore, judicial estoppel principles do 
not apply. 

Nor do we believe that the discovery rules com-
pelled exclusion of Dapkins's opinion testimony. A trial 
court is vested with broad discretion to determine what 
remedy, if any, it should impose because of a failure to 
make expert disclosures. See State v. Marshall, 123 N.J. 
1, 130, 586 A.2d 85 (1991) (expert testimony barred), 
cert. denied, 507 U.S. 929, 113 S. Ct. 1306, 122 L. Ed. 
2d 694 (1993); State v. Labrutto, 114 N.J. 187, 204-06, 
553 A.2d 335 (1989) (expert testimony permitted); State 
v. Toro, 229 N.J. Super. 215, 222-24, 551 A.2d 170 
(App. Div. 1988) (expert testimony permitted), certif. 
denied, 118 N.J. 216, 570 A.2d 973 (1989), overruled on 
other grounds, State v. Velez, 119 N.J. 185, 187, 574 
A.2d 445 (1990). Court Rules allow, but do not require, a 
court to bar an expert's testimony if discovery is with-
held. R. 7:7-7(b)(11); R. 3:13-3(c)(9) (stating that expert 
testimony "may"  [*18] be barred). 

In exercising its discretion, the court may consider 
(1) whether the party who failed to disclose intended to 
mislead; and (2) whether the aggrieved party was sur-
prised and would be prejudiced by the admission of ex-
pert testimony. State v. Labrutto, supra, 114 N.J. at 205, 
553 A.2d 335; see also Pressler & Verniero, Current N.J. 
Court Rules, Comment to R. 3:13-3 (2011) ("The State's 
failure to comply with the requirement . . . will not pre-
clude the testimony if defendant is not thereby preju-
diced."). "Prejudice" in this context refers not to the im-
pact of the testimony itself, but the aggrieved party's in-
ability to contest the testimony because of late notice. 

In this case, the municipal court found no prejudice, 
inasmuch as the substance of Dapkins's testimony was 
evident from his police reporting and his video-recorded 
observations at the scene, which were disclosed. Also, 
although defense counsel was genuinely and under-
standably surprised by the State's decision to offer Dap-
kins as an expert at trial, the court did not find that the 
prosecutor intended to mislead defense counsel. 

Consequently, we find no mistaken exercise of dis-
cretion by the municipal court in admitting Dapkins's 
expert  [*19] testimony, notwithstanding the discovery 
violation. On that basis, we affirm the Law Division's 
decision to admit Dapkins's opinion testimony, without 
addressing whether Dapkins's testimony was, alterna-
tively, admissible as lay opinion, as the Law Division 
found. See State v. McLean, 205 N.J. 438, 456-60, 16 
A.3d 332 (2011) (describing the requirements for admis-
sion of police officer's lay opinion). We are free to affirm 
the trial court's decision on grounds different from those 
relied upon by the trial court. See Isko v. Planning Bd. of 
Livingston, 51 N.J. 162, 175, 238 A.2d 457 (1968), ab-
rogated on other grounds, Commercial Realty & Res. 
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Corp. v. First Atl. Props. Co., 122 N.J. 546, 565, 585 
A.2d 928 (1991). 
 
C.  

We find persuasive defendant's argument that he 
was not obliged to object to the introduction of the lab 
certificate until ten days after receiving supporting lab 
reports and data. To rule otherwise would undermine the 
dual goals of the notice and demand statute, N.J.S.A. 
2C:35-19: (1) to enable defendants to make informed 
decisions regarding whether to object; and (2) to con-
serve time and resources of State Laboratory personnel 
by avoiding unnecessary court appearances. Because 
defendant objected  [*20] before the State furnished him 
with the supporting materials, his objection was timely. 
Therefore, the court erred in admitting the lab certificate 
without testimony from the lab analyst and an opportu-
nity for cross-examination. 

We begin our analysis with the statutory language it-
self. State v. Bridges, 131 N.J. 402, 405, 621 A.2d 1 
(1993). The notice and demand provision states: 
  

   Whenever a party intends to proffer in a 
criminal or quasi-criminal proceeding, a 
certificate executed pursuant to this sec-
tion, notice of an intent to proffer that cer-
tificate and all reports relating to the 
analysis in question, including a copy of 
the certificate, shall be conveyed to the 
opposing party or parties at least 20 days 
before the proceeding begins. An oppos-
ing party who intends to object to the ad-
mission into evidence of a certificate shall 
give notice of objection and the grounds 
for the objection within 10 days upon re-
ceiving the adversary's notice of intent to 
proffer the certificate. 

[N.J.S.A. 2C:35-19(c).] 
 
  

We find that the notice and demand provision is am-
biguous because it establishes one deadline for the State 
to serve a lab certificate and supporting reports, and a 
separate deadline for a defendant to  [*21] serve a notice 
of objection to the lab certificate without mentioning the 
reports. The State argues, inasmuch as the supporting 
data need be disclosed only twenty days before trial, the 
State may trigger a defendant's ten-day objection period 
by disclosing only the notice of intent to proffer the cer-
tificate (NOI or notice of intent), so long as it does so 
more than twenty days before trial. On the other hand, 
defendant asks us to construe the sentence establishing 
the twenty-day deadline to require the State to release 

supporting data together with the NOI regardless of 
when the NOI is released. 

In resolving these competing interpretations, we 
must "look beyond [the provision's] plain language to 
determine the Legislature's intent." State v. Bridges, su-
pra, 131 N.J. at 407, 621 A.2d 1. In doing so, we con-
clude that defendant's interpretation finds support in re-
lated provisions of the notice and demand statute, legisla-
tive committee commentary, and judicial interpretations 
of the notice and demand statute. 

The State's interpretation is at odds with the specific 
purpose of the notice and demand statute. In construing a 
provision of the Comprehensive Drug Reform Act that is 
susceptible to differing  [*22] constructions, we are 
bound to interpret it to "further . . . the special purposes 
of the particular provision involved." N.J.S.A. 2C:1-2(c). 
In addition to setting deadlines for (a) the State's service 
of the NOI and supporting materials, and (b) defendant's 
service of an objection, section 19(c) establishes a test 
for admissibility of the lab certificate. According to its 
plain language, the provision places the burden on a de-
fendant to demonstrate "specific grounds" for his or her 
objection to admitting the lab certificate. 
  

   Whenever a notice of objection is filed, 
admissibility of the certificate shall be de-
termined not later than two days before 
the beginning of the trial. A proffered cer-
tificate shall be admitted in evidence 
unless it appears from the notice of objec-
tion and specific grounds for that objec-
tion that the composition, quality, or 
quantity of the substance submitted to the 
laboratory for analysis will be contested at 
trial. 

[N.J.S.A. 2C:35-19(c).] 
 
  
A defendant's ability to present "specific grounds" to 
challenge the accuracy of the laboratory analysis neces-
sarily depends on his or her timely access to the underly-
ing laboratory data. 

We recognize that our Supreme Court has construed  
[*23] the "specific grounds" language to avoid constitu-
tional infirmity, and shifted to the State the burden to 
show pre-trial, "the reliability of the scientific methodol-
ogy underlying the report," justifying the report's admis-
sion without a witness. State v. Miller, 170 N.J. 417, 
432-36, 438, 790 A.2d 144 (2002); see also State v. Kent, 
391 N.J. Super. 352, 381, 918 A.2d 626 (App. Div. 
2007) (recognizing that the Court in Miller "excised" the 
provision allocating any burden to defendant). Also, the 
Supreme Court subsequently clarified that, in accord 

426

419



Page 7 
2011 N.J. Super. LEXIS 94, * 

with the Confrontation Clause, the "trial court ultimately 
will determine whether a genuine contest exists between 
the parties in respect of the proffered certificate that 
would require production of the analyst." State v. Sim-
bara, 175 N.J. 37, 48-49, 811 A.2d 448 (2002). "If . . . 
defendant maintains his right to confront the analyst, 
then he shall be entitled to do so by cross-examining 
[him or] her before the trier of fact." Id. at 49, 811 A.2d 
448. 5 However, in assessing the Legislature's intent re-
garding the issue before us, we examine the statute as 
enacted. The Legislature's allocation of the burden of 
proof to defendant illuminates the Legislature's apparent 
intent to provide defendant  [*24] with the supporting lab 
materials before he or she was obliged to object. 
 

5   After Simbara, the United States Supreme 
Court reshaped the Confrontation Clause land-
scape, starting with Crawford v. Washington, 
holding that the Confrontation Clause barred ad-
mission of "testimonial" hearsay without the op-
portunity to cross-examine. 541 U.S. 36, 68, 124 
S. Ct. 1354, 1374, 158 L. Ed. 2d 177, 203 (2004). 
In Melendez-Diaz v. Massachusetts, the Supreme 
Court held that a defendant had a Constitutional 
right to confront the author of a lab certificate 
similar to the certificate described in section 
19(c) of our Act.     U.S.    ,    , 129 S. Ct. 2527, 
2532, 174 L. Ed. 2d 314, 321-22 (2009). Also, 
the Court held that at least some forms of notice 
and demand statutes pass constitutional muster. 
Id. at    , 129 S. Ct. at 2541 n.12, 174 L. Ed. 2d at 
331-332 n.12. 

The Court in Miller recognized as persuasive the 
Assembly Judiciary Committee's Commentary to the 
Comprehensive Drug Reform Act (Act), which ex-
pressed the intent that a defendant receive the supporting 
materials so he or she could intelligently and knowingly 
decide whether to object. 
  

   Subsection c. of this section prescribes 
the [notification] procedures  [*25] to be 
followed when a party intends to use a 
laboratory certificate as evidence . . . . 
Along with this notice, the offering party 
must include not only a copy of the actual 
proffered certificate, but also all reports 
relating to the laboratory analysis in ques-
tion. This procedure will ensure complete 
and prompt disclosure of all relevant in-
formation and will thereby allow the op-
posing party a fair opportunity to make an 
informed decision whether to contest the 
admissibility of the certificate. 

[State v. Miller, supra, 170 N.J. at 
430, 790 A.2d 144 (quoting Assembly Ju-
diciary Committee, Commentary to the 
Comprehensive Drug Reform Act (No-
vember 23, 1987) (as reprinted in Cannel, 
New Jersey Criminal Code Annotated, 
Comment on N.J.S.A. 2C:35-19 (2001-
02)) [hereinafter Committee Commen-
tary]) (emphasis added).] 

 
  
As the Miller Court recognized, "the slight amount of 
information provided in the form lab certificate is the 
reason for the statutory requirement that the notes and 
data underlying the report be provided to a defendant." 
Id. at 437, 790 A.2d 144. Without the notes and data, the 
decision cannot be a knowing or intelligent one. Ibid. 

In Simbara, the Supreme Court recognized that the 
State's disclosure of the NOI  [*26] separate from disclo-
sure of the underlying data was inconsistent with the 
statutory scheme: 
  

   Defendant asserts that initially the 
prosecutor did not convey any notes pre-
pared by the analyst or the underlying 
data related to the test results contained in 
the certificate. If so, that omission would 
have been inconsistent with the require-
ment imposed on a prosecutor to provide 
an accused with a copy of not only the 
certificate, but "all reports relating to the 
analysis in question[.]" N.J.S.A. 2C:35-
19(c). 

[State v. Simbara, supra, 175 N.J. at 
43-44, 811 A.2d 448.] 

 
  
Also, the Simbara Court noted that the Attorney Gen-
eral's Office acknowledged its obligation to disclose the 
data simultaneously with the NOI. Id. at 44, 811 A.2d 
448. An Attorney General's Office memorandum stated, 
"'If the prosecutor intends to proffer a sworn laboratory 
certificate at trial pursuant to N.J.S.A. 2C:35-19, the 
prosecutor must, pursuant to the literal requirements of 
the statute, convey to defense counsel a copy of the cer-
tificate along with all of the foregoing documents.'" Id. at 
44, 811 A.2d 448 (quoting Memorandum from Peter C. 
Harvey, First Assistant Attorney General, to County 
Prosecutors at 2 (Aug. 22, 2002) [hereinafter AG Memo-
randum] (emphasis added)).  [*27] 6

 
6   Although the statute only requires disclosure 
of the lab reports at least twenty days before trial, 
the discovery rules may oblige the State to dis-
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close them sooner. See Rule 3:13-3(b)(3) and 
Rule 7:7-7(b)(4) (requiring disclosure of "results 
or reports . . . of scientific tests or experiments 
made in connection with the matter or copies" 
thereof that the prosecutor controls or possesses). 
We note but do not decide that issue. 

In State v. Berezansky, 386 N.J. Super. 84, 94-95, 
899 A.2d 306 (App. Div. 2006), we drew an analogy 
from the notice and demand statute in determining that a 
defendant had a right to confront the author of a labora-
tory certificate reporting the results of a blood alcohol 
test. In Berezansky, as in this case, the State did not pro-
vide requested documentation regarding the laboratory's 
analysis. We found that the State's failure denied the de-
fendant an adequate opportunity to challenge the labora-
tory certificate. 
  

   By analogy, N.J.S.A. 2C:35-19(c) re-
quires the prosecutor to provide a defen-
dant with all documentation relating to a 
proffered lab certificate as a condition for 
admission of that certificate attesting to 
the identification of a controlled danger-
ous substance. The purpose  [*28] of that 
requirement is to "allow the opposing 
party a fair opportunity to make an in-
formed decision whether to contest the 
admissibility of the certificate." 

[Id. at 94-95, 899 A.2d 306 (quoting 
State v. Miller, supra, 170 N.J. at 430, 
790 A.2d 144).] 

 
  

The two deadline provisions must be harmonized, to 
give effect to both of them and to avoid an absurd result. 
See Burnett v. Cnty. of Bergen, 198 N.J. 408, 421, 968 
A.2d 1151 (2009) (stating that each part of a section of a 
statute should be construed together to provide "a har-
monious whole"). If, as the State contends in this case, 
service of the NOI alone months before trial triggers the 
ten-day period for lodging an objection, and if a defen-
dant fails to object, then there would be little purpose in 
compelling the State thereafter to produce the supporting 
data twenty days before trial. The defendant would have 
waived any objection to admission of the certificate. Yet, 
the statute, without exception, mandates disclosure of 
"all reports relating to the analysis in question" at least 
twenty days before trial. The more reasonable reading is 
that the mandated disclosure of the underlying reports 
was designed to precede, and inform, the decision 
whether to object. 

Adopting the State's  [*29] position in this case 
would also undermine the broader goal of the notice and 

demand statute to vindicate a defendant's confrontation 
right while avoiding unnecessary and burdensome court 
appearances by laboratory personnel. See Committee 
Commentary, supra ("This provision [N.J.S.A. 2C:35-
19] is intended to alleviate the burden imposed on State 
and county laboratory facilities by the necessity of hav-
ing their employees travel throughout the State to make 
perfunctory court appearances in cases where the sub-
stance of their testimony is not genuinely in dispute."). If 
defendants are required to choose between (1) waiving 
their right of confrontation before receiving data that 
might support a challenge to lab results, or (2) objecting 
without laboratory data that might persuade them that a 
court appearance is unnecessary, then defendants pre-
sumably would choose to object out of caution. 

While we have discouraged a defendant's "pro forma 
insistence" that the author of a lab certificate appear in 
court, we have recognized the defendant's right of con-
frontation. State v. Kent, supra, 391 N.J. Super. at 380, 
918 A.2d 626; see also id. at 385-90, 918 A.2d 626 
(Stern, J., concurring) (concluding that the Supreme 
Court would  [*30] apply the Confrontation Clause pro-
tections to defendants in prosecutions for quasi-criminal 
violations involving driving while intoxicated). A defen-
dant need not justify his or her decision to exercise his or 
her constitutional right of confrontation. An accused is 
entitled to confront the lab certificate's author, so long as 
a timely objection is made. State v. Rehmann, 419 N.J. 
Super. 451, 455, 17 A.3d 278, 2011 N.J. Super. LEXIS 
72 (App. Div. 2011) ("Prior to Melendez-Diaz, we rec-
ognized the accused's right to confront the author of a 
BAC certificate."); State v. Kent, supra, 391 N.J. Super. 
at 375, 918 A.2d 626 (holding that "defendant was con-
stitutionally entitled to cross-examine the declarants who 
authored" laboratory reports and blood sample certifi-
cate); id. at 382, 918 A.2d 626 (stating that defendant 
may waive his confrontation right by failing to make 
timely demand for the author's appearance). 

The effective operation of the notice and demand 
statute depends in part on the presumption that, as a prac-
tical matter, "in the majority of cases a defendant will not 
challenge the certificate 'either because the focus of the 
defense is otherwise or because he or she may not wish 
to suffer the piling-on effect of a live witness when  
[*31] there is no true contest over the nature of the tested 
substance.'" State v. Simbara, supra, 175 N.J. at 49, 811 
A.2d 448 (quoting State v. Miller, supra, 170 N.J. at 431, 
790 A.2d 144). However, if the defendant is unable to 
determine, because of the absence of laboratory data, 
whether there is a basis to wage a "true contest" over the 
nature of the substance, then the defendant may lodge a 
protective objection. That would undermine the statute's 
efficiency goals. 
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To harmonize the two deadlines included in section 
19(c), we conclude that the ten days within which a de-
fendant must object or waive begins to run only after the 
State has disclosed the supporting data as well as the 
NOI. Thus, if the State fails to disclose the supporting 
data with the NOI, there is no automatic waiver of the 
right to confront the report's author. If the author does 
not appear as a witness at trial, admission of the lab cer-
tificate violates defendant's confrontation rights. 

Applying these principles to this case, the State 
failed to comply with N.J.S.A. 2C:35-19. Defendant 
lodged a timely objection to admission of the lab certifi-
cate, inasmuch as the State failed to disclose the support-
ing reports. Therefore, the court erred in admitting  [*32] 
the lab certificate without live testimony of the lab ana-
lyst. 7

 
7   In light of our conclusion, we need not reach 
defendant's constitutional challenge to the statute, 
although we note that our Supreme Court has up-
held the constitutionality of the statute, State v. 
Miller, supra, 170 N.J. at 436, 790 A.2d 144, and 
the United States Supreme Court has held that 
notice and demand statutes may pass muster post-
Crawford. Melendez-Diaz v. Massachusetts, su-
pra,     U.S. at    , 129 S. Ct. at 2541 n.12, 174 L. 
Ed. 2d at 331-32 n.12. 

 
D.  

We next address the consequences of excluding the 
lab certificate in this case. Although we have determined 
that admission into evidence of the lab certificate was 
error, we affirm the conviction for possession of drug 
paraphernalia, N.J.S.A. 2C:36-2. Defendant was charged 
with possessing a plastic "baggie piece containing sus-
pected Cocaine residue." The lab certificate did not ad-
dress whether cocaine residue was present in the bag. 
Rather, the conviction rested upon sufficient credible 
evidence consisting of Dapkins's opinion regarding the 
use of such plastic baggies, as well as the admissions of 
defendant regarding the "baggie." 

However, we reverse defendant's convictions for  
[*33] being under the influence of CDS, N.J.S.A. 2C:35-
10(b), and for operating a vehicle while knowingly hav-
ing CDS in his possession or in the motor vehicle, 
N.J.S.A. 39:4-49.1. Both convictions may have rested in 
part on the lab certificate. Notwithstanding the State's 
remaining proofs, affirmance of the two remaining con-
victions would require us to conclude that the admission 
of the lab certificate was harmless beyond a reasonable 
doubt. "[B]ecause the improper admission of hearsay 
evidence implicates the confrontation clause, we con-
sider whether it was 'harmless beyond a reasonable 
doubt.'" State v. Briggs, 279 N.J. Super. 555, 565, 653 

A.2d 1139 (App. Div.) (quoting Delaware v. Van Ars-
dall, 475 U.S. 673, 684, 106 S. Ct. 1431, 1438, 89 L. Ed. 
2d 674, 686 (1986)), certif. denied, 141 N.J. 99, 660 
A.2d 1198 (1995). Moreover, we have no way of know-
ing whether cross-examination of the lab analyst would 
have undermined the conclusions in the lab certificate. 
"'[A]n assessment of harmlessness cannot include con-
sideration of whether the witness's testimony would have 
been unchanged, . . . such an inquiry would obviously 
involve pure speculation.'" State v. Ogburne, 235 N.J. 
Super. 113, 119, 561 A.2d 667 (App. Div. 1989) (quot-
ing Coy v. Iowa, 487 U.S. 1012, 1021-22, 108 S. Ct. 
2798, 2803, 101 L. Ed. 2d 857, 867 (1988)). 

We  [*34] remand to the municipal court to deter-
mine upon the remaining record whether the State has 
proved beyond a reasonable doubt that defendant com-
mitted either of the two remaining offenses. 8 We recog-
nize that there was circumstantial evidence, as well as 
significant admissions by defendant and his passenger, 
that may convince the trier of fact of defendant's guilt, 
notwithstanding the exclusion of the lab certificate. See 
Melendez-Diaz v. Massachusetts, supra,     U.S. at    , 
129 S. Ct. at 2542 n.14, 174 L. Ed. 2d at 332-33 n.14 
(suggesting, in context of harmless error analysis, that 
circumstantial evidence could establish the nature of the 
substance absent inadmissible hearsay lab report). The 
municipal court, which had the opportunity to assess the 
demeanor of the testifying officers, shall review the re-
maining record, and determine whether the State has met 
its burden to prove: (1) the defendant was under the in-
fluence of CDS; and/or (2) the defendant operated a mo-
tor vehicle with CDS in his possession or in the motor 
vehicle. 
 

8   We remand to the municipal court, as opposed 
to the Law Division, for two reasons. First, the 
municipal court was able to assess the demeanor 
of witnesses  [*35] and is well-situated to decide, 
based on the remaining record, whether the State 
has met its burden. Cf. State v. Johnson, supra, 
42 N.J. at 157, 199 A.2d 809 (stating that the 
Law Division must give "due, although not nec-
essarily controlling, regard to the opportunity of 
the magistrate to judge the credibility of the wit-
nesses"). Second, the structure of our Rules af-
fords defendant two chances to secure acquittal. 
Were we to remand to the Law Division, defen-
dant would be afforded only one chance once the 
record is stripped of the lab certificate. See R. 
3:23-8(a). 

However, the State shall not have the opportunity to 
call the lab analyst and to cure the initial error of admit-
ting the lab certificate. "A remand is inappropriate in 
order to afford the State the opportunity to provide 
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proofs it should have provided in the initial trial which 
were necessary to support a conviction." State v. 
McLendon, 331 N.J. Super. 104, 108, 751 A.2d 148 
(App. Div. 2000). 

In State v. Sparks, 261 N.J. Super. 458, 460, 619 
A.2d 257 (App. Div. 1993), the municipal court improp-
erly admitted a lab certificate in a marijuana possession 
case. Because it was disclosed late, in violation of sec-
tion 19(c), we affirmed the Law Division's determination 
that  [*36] the municipal court should have barred ad-
mission of the certificate. Ibid. However, we held that 
the Law Division erred in remanding the case for a new 
trial where the State could submit the report with suffi-
cient advance notice to allow defendant to object, consis-
tent with section 19(c). Id. at 460-61, 619 A.2d 257. We 
therefore required that the matter be decided "solely on 
the remaining testimony." Id. at 461, 619 A.2d 257. In-
asmuch as there was insufficient evidence remaining 

upon which to convict, we reversed and remanded for 
entry of a judgment of acquittal. Id. at 462, 619 A.2d 
257. 

However, in this case, aside from the lab certificate, 
there is significant evidence remaining in the record 
tending to show that defendant was under the influence 
of marijuana, and that there was marijuana in the vehicle. 
See State v. Hardy, 211 N.J. Super. 630, 634, 512 A.2d 
545 (App. Div. 1986) (noting it was error to remand a 
case to permit the State to supplement the record with 
evidence to support the admission of breathalyzer results, 
but remanding the matter for a determination on the evi-
dence independent of the breathalyzer evidence). Conse-
quently, we remand for further proceedings consistent 
with this opinion. 

Affirmed in part, and reversed and  [*37] remanded 
in part. 
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SYLLABUS 

 [*2706]   [**613]  The Sixth Amendment's Con-
frontation Clause gives the accused "[i]n all criminal 
prosecutions, . . . the right . . . to be confronted with the 
witnesses against him." In Crawford v. Washington, 541 
U.S. 36, 59,  [*2707]  124 S. Ct. 1354, 158 L. Ed. 2d 
177, this Court held that the Clause permits admission of 
"[t]estimonial statements of witnesses absent from trial . . 
. only where the declarant is unavailable, and only where 
the defendant has had a prior opportunity to cross-
examine." Later, in Melendez-Diaz v. Massachusetts, 
557 U.S. ___, 129 S. Ct. 2527, 2532, 174 L. Ed. 2d 314, 
322, the Court declined to create a "forensic evidence" 
exception to Crawford, holding that a forensic laboratory 
report, created specifically to serve as evidence in a 
criminal proceeding, ranked as "testimonial" for Con-
frontation Clause purposes. Absent stipulation, the Court 
ruled, the prosecution may not introduce such a report 
without offering a live witness competent to testify to the 
truth of the report's statements. 557 U.S., at ___, 129 S. 
Ct. 2527, 174 L. Ed. 2d 314. 

Petitioner Bullcoming's jury trial on charges of driv-
ing while intoxicated (DWI) occurred after Crawford, 
but before Melendez-Diaz. Principal evidence against  
[***2] him was a forensic laboratory report certifying 
that his blood-alcohol concentration was well above the 
threshold for aggravated DWI. Bullcoming's blood sam-
ple had been tested at the New Mexico Department of 
Health, Scientific Laboratory Division (SLD), by a fo-
rensic analyst named Caylor, who completed, signed, 
and certified the report. However, the prosecution neither 
called Caylor to testify nor asserted he was unavailable; 
the record showed only that Caylor was placed on unpaid 
leave for an undisclosed reason. In lieu of Caylor, the 
State called another analyst, Razatos, to validate the re-
port. Razatos was familiar with the testing device used to 
analyze Bullcoming's blood and with the laboratory's 
testing procedures, but had neither participated in nor 
observed the test on Bullcoming's blood sample. Bull-
coming's counsel objected, asserting that introduction of 
Caylor's report without his testimony would violate the 
Confrontation Clause, but the trial court overruled the 
objection, admitted the SLD report as a business record, 
and permitted Razatos to testify. Bullcoming was con-
victed, and, while his appeal was pending before the 
New Mexico Supreme Court, this Court decided 
Melendez-Diaz.  [***3] The state high court acknowl-
edged that the SLD report qualified as testimonial evi-
dence under Melendez-Diaz, but held that the report's 
admission did not violate the Confrontation Clause be-
cause: (1) certifying analyst Caylor was a mere scrivener 
who simply transcribed machine-generated test results, 
and (2) SLD analyst Razatos, although he did not par-
ticipate in testing Bullcoming's blood, qualified as an 
expert witness with respect to the testing machine and 
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SLD procedures. The court affirmed Bullcoming's con-
viction. 

Held: The judgment is reversed, and the case is re-
manded. 

2010 NMSC 7, 147 N. M. 487, 226 P. 3d 1, reversed 
and remanded. 

JUSTICE GINSBURG delivered the opinion of the 
Court with respect to all but Part IV and footnote 6. The 
Confrontation Clause, the opinion concludes, does not 
permit the prosecution to introduce a forensic laboratory 
report containing a testimonial  [**614]  certification, 
made in order to prove a fact at a criminal trial, through 
the in-court testimony of an analyst who did not sign the 
certification or personally perform or observe the per-
formance of the test reported in the certification. The 
accused's right is to be confronted with the analyst who 
made the certification,  [***4] unless that analyst is un-
available at trial, and the accused had an opportunity, 
pretrial, to cross-examine that particular scientist. Pp. 8-
16. 

(a) If an out-of-court statement is testimonial, it may 
not be introduced against the accused at trial unless the 
witness who [*2708]  made the statement is unavailable 
and the accused has had a prior opportunity to confront 
that witness. Pp. 8-14. 

(i) Caylor's certification reported more than a ma-
chine-generated number: It represented that he received 
Bullcoming's blood sample intact with the seal unbroken; 
that he checked to make sure that the forensic report 
number and the sample number corresponded; that he 
performed a particular test on Bullcoming's sample, ad-
hering to a precise protocol; and that he left the report's 
remarks section blank, indicating that no circumstance or 
condition affected the sample's integrity or the analysis' 
validity. These representations, relating to past events 
and human actions not revealed in raw, machine-
produced data, are meet for cross-examination. The po-
tential ramifications of the state court's reasoning, there-
fore, raise red flags. Most witnesses testify to their ob-
servations of factual conditions or events. Where,  [***5] 
for example, a police officer's report recorded an objec-
tive fact such as the read-out of a radar gun, the state 
court's reasoning would permit another officer to intro-
duce the information, so long as he or she was equipped 
to testify about the technology the observing officer de-
ployed and the police department's standard operating 
procedures. As, e.g., Davis v. Washington, 547 U.S. 813, 
826, 126 S. Ct. 2266, 165 L. Ed. 2d 224, makes plain, 
however, such testimony would violate the Confrontation 
Clause. The comparative reliability of an analyst's testi-
monial report does not dispense with the Clause. Craw-
ford, 541 U.S., at 62, 124 S. Ct. 1354, 158 L. Ed. 2d 177. 
The analysts who write reports introduced as evidence 

must be made available for confrontation even if they 
have "the scientific acumen of Mme. Curie and the ve-
racity of Mother Teresa." Melendez-Diaz, 557 U.S., at 
___, n. 6, 129 S. Ct. 2527, 174 L. Ed. 2d 314. Pp. 10-11. 

(ii) Nor was Razatos an adequate substitute witness 
simply because he qualified as an expert with respect to 
the testing machine and the SLD's laboratory procedures. 
Surrogate testimony of the kind Razatos was equipped to 
give could not convey what Caylor knew or observed 
about the events he certified, nor expose any lapses or 
lies on Caylor's part. Significantly,  [***6] Razatos did 
not know why Caylor had been placed on unpaid leave. 
With Caylor on the stand, Bullcoming's counsel could 
have asked Caylor questions designed to reveal whether 
Caylor's incompetence, evasiveness, or dishonesty ac-
counted for his removal from work. And the State did not 
assert that Razatos had any independent opinion concern-
ing Bullcoming's blood alcohol content. More fundamen-
tally, the Confrontation Clause does not tolerate dispens-
ing with confrontation  [**615]  simply because the court 
believes that questioning one witness about another's 
testimonial statements provides a fair enough opportu-
nity for cross-examination. Although the purpose of 
Sixth Amendment rights is to ensure a fair trial, it does 
not follow that such rights can be disregarded because, 
on the whole, the trial is fair. United States v. Gonzalez-
Lopez, 548 U.S. 140, 145, 126 S. Ct. 2557, 165 L. Ed. 2d 
409. If a "particular guarantee" is violated, no substitute 
procedure can cure the violation. Id., at 146, 126 S. Ct. 
2557, 165 L. Ed. 2d 409. Pp. 11-14. 

(b) Melendez-Diaz precluded the State's argument 
that introduction of the SLD report did not implicate the 
Confrontation Clause because the report is nontestimo-
nial. Like the certificates in Melendez-Diaz, the SLD 
report is undoubtedly  [***7] an "affirmation made for 
the purpose of establishing or proving some fact" in a 
criminal proceeding. 557 U.S., at ___, 129 S. Ct. 2527, 
174 L. Ed. 2d 314. Created solely for an "evidentiary 
purpose," id., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 314, 
the report ranks as testimonial. In [*2709]  all material 
respects, the SLD report resembles the certificates in 
Melendez-Diaz. Here, as there, an officer provided seized 
evidence to a state laboratory required by law to assist in 
police investigations. Like the Melendez-Diaz analysts, 
Caylor tested the evidence and prepared a certificate 
concerning the result of his analysis. And like the 
Melendez-Diaz certificates, Caylor's report here is "for-
malized" in a signed document, Davis, 547 U.S., at 837, 
n. 2, 126 S. Ct. 2266, 165 L. Ed. 2d 224. Also notewor-
thy, the SLD report form contains a legend referring to 
municipal and magistrate courts' rules that provide for 
the admission of certified blood-alcohol analyses. Thus, 
although the SLD report was not notarized, the formali-
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ties attending the report were more than adequate to 
qualify Caylor's assertions as testimonial. Pp. 14-16. 
 
COUNSEL: Jeffrey L. Fisher argued the cause for peti-
tioner. 
 
Gary K. King argued the cause for respondent. 
 
JUDGES: GINSBURG, J., delivered the opinion of the 
Court, except as to Part IV and footnote 6. SCALIA, J., 
joined that opinion in full, SOTOMAYOR and KAGAN, 
JJ., joined as to all but Part  [***8] IV, and THOMAS, 
J., joined as to all but Part IV and footnote 6. 
SOTOMAYOR, J., filed an opinion concurring in part. 
KENNEDY, J., filed a dissenting opinion, in which 
ROBERTS, C. J., and BREYER and ALITO, JJ., joined. 
 
OPINION BY: GINSBURG 
 
OPINION 

JUSTICE GINSBURG delivered the opinion of the 
Court, except as to Part IV and footnote 6. *  
 

*   JUSTICE SOTOMAYOR and JUSTICE 
KAGAN join all but Part IV of this opinion. 
JUSTICE THOMAS joins all but Part IV and 
footnote 6. 

In Melendez-Diaz v. Massachusetts, 557 U.S. ___, 
129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009), this Court 
held that a forensic laboratory report stating that a sus-
pect substance was cocaine ranked as testimonial for 
purposes of the Sixth Amendment's Confrontation 
Clause. The report had been created specifically to serve 
as evidence in a criminal proceeding. Absent stipulation, 
the Court ruled, the prosecution may not introduce such a 
report without offering a live witness competent to tes-
tify to the truth of the statements made in the report. 

In the case before us, petitioner Donald Bullcoming 
was arrested on  [**616]  charges of driving while in-
toxicated (DWI). Principal evidence against Bullcoming 
was a forensic laboratory report certifying that Bullcom-
ing's blood-alcohol concentration was well  [***9] above 
the threshold for aggravated DWI. At trial, the prosecu-
tion did not call as a witness the analyst who signed the 
certification. Instead, the State called another analyst 
who was familiar with the laboratory's testing proce-
dures, but had neither participated in nor observed the 
test on Bullcoming's blood sample. The New Mexico 
Supreme Court determined that, [*2710]  although the 
blood-alcohol analysis was "testimonial," the Confronta-
tion Clause did not require the certifying analyst's in-
court testimony. Instead, New Mexico's high court held, 
live testimony of another analyst satisfied the constitu-
tional requirements. 

The question presented is whether the Confrontation 
Clause permits the prosecution to introduce a forensic 
laboratory report containing a testimonial certification -- 
made for the purpose of proving a particular fact -- 
through the in-court testimony of a scientist who did not 
sign the certification or perform or observe the test re-
ported in the certification. We hold that surrogate testi-
mony of that order does not meet the constitutional re-
quirement. The accused's right is to be confronted with 
the analyst who made the certification, unless that ana-
lyst is unavailable at  [***10] trial, and the accused had 
an opportunity, pretrial, to cross-examine that particular 
scientist. 

I 

A 

In August 2005, a vehicle driven by petitioner Don-
ald Bullcoming rear-ended a pick-up truck at an intersec-
tion in Farmington, New Mexico. When the truckdriver 
exited his vehicle and approached Bullcoming to ex-
change insurance information, he noticed that Bullcom-
ing's eyes were bloodshot. Smelling alcohol on Bullcom-
ing's breath, the truckdriver told his wife to call the po-
lice. Bullcoming left the scene before the police arrived, 
but was soon apprehended by an officer who observed 
his performance of field sobriety tests. Upon failing the 
tests, Bullcoming was arrested for driving a vehicle 
while "under the influence of intoxicating liquor" (DWI), 
in violation of N. M. Stat. Ann. § 66-8-102 (2004). 

Because Bullcoming refused to take a breath test, 
the police obtained a warrant authorizing a blood-alcohol 
analysis. Pursuant to the warrant, a sample of Bullcom-
ing's blood was drawn at a local hospital. To determine 
Bullcoming's blood-alcohol concentration (BAC), the 
police sent the sample to the New Mexico Department of 
Health, Scientific Laboratory Division (SLD). In a stan-
dard SLD form titled  [***11] "Report of Blood Alcohol 
Analysis," participants in the testing were identified, and 
the forensic analyst certified his finding. App. 62. 

SLD's report contained in the top block "information 
. . . filled in by [the] arresting officer." Ibid. (capitaliza-
tion omitted). This information included the "reason [the] 
suspect [was] stopped" (the officer checked "Accident"), 
and the date ("8.14.05") and time ("18:25 PM") the blood 
sample was drawn. Ibid. (capitalization omitted). The 
arresting officer also affirmed that he had arrested Bull-
coming and witnessed the blood draw. Ibid. The next two 
blocks contained certifications by the nurse who drew 
Bullcoming's blood and the SLD intake  [**617]  em-
ployee who received the blood sample sent to the labora-
tory. Ibid. 

Following these segments, the report presented the 
"certificate of analyst," ibid. (capitalization omitted), 
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completed and signed by Curtis Caylor, the SLD forensic 
analyst assigned to test Bullcoming's blood sample. Id., 
at 62, 64-65. Caylor recorded that the BAC in Bullcom-
ing's sample was 0.21 grams per hundred milliliters, an 
inordinately high level. Id., at 62. Caylor also affirmed 
that "[t]he seal of th[e] sample was received intact and 
broken  [***12] in the laboratory," that "the statements 
in [the analyst's block of the report] are correct," and that 
he had "followed the procedures set out on the reverse of 
th[e] report." Ibid. Those "procedures" instructed ana-
lysts, inter alia, to "retai[n] the sample  [*2711]  con-
tainer and the raw data from the analysis," and to "not[e] 
any circumstance or condition which might affect the 
integrity of the sample or otherwise affect the validity of 
the analysis." Id., at 65. Finally, in a block headed "cer-
tificate of reviewer," the SLD examiner who reviewed 
Caylor's analysis certified that Caylor was qualified to 
conduct the BAC test, and that the "established proce-
dure" for handling and analyzing Bullcoming's sample 
"ha[d] been followed." Id., at 62 (capitalization omitted). 

SLD analysts use gas chromatograph machines to 
determine BAC levels. Operation of the machines re-
quires specialized knowledge and training. Several steps 
are involved in the gas chromatograph process, and hu-
man error can occur at each step. 1  
 

1   Gas chromatography is a widely used scien-
tific method of quantitatively analyzing the con-
stituents of a mixture. See generally H. McNair & 
J. Miller, Basic Gas Chromatography (2d ed. 
2009) (hereinafter  [***13] McNair). Under 
SLD's standard testing protocol, the analyst ex-
tracts two blood samples and inserts them into vi-
als containing an "internal standard" -- a chemical 
additive. App. 53. See McNair 141-142. The ana-
lyst then "cap[s] the [two] sample[s]," "crimp[s] 
them with an aluminum top," and places the vials 
into the gas chromatograph machine. App. 53-54. 
Within a few hours, this device produces a 
printed graph -- a chromatogram -- along with 
calculations representing a software-generated in-
terpretation of the data. See Brief for State of 
New Mexico Dept. of Health, SLD as Amicus 
Curiae 16-17. 

Although the State presented testimony that 
obtaining an accurate BAC measurement merely 
entails "look[ing] at the [gas chromatograph] ma-
chine and record[ing] the results," App. 54, au-
thoritative sources reveal that the matter is not so 
simple or certain. "In order to perform quantita-
tive analyses satisfactorily and . . . support the re-
sults under rigorous examination in court, the 
analyst must be aware of, and adhere to, good 
analytical practices and understand what is being 

done and why." Stafford, Chromatography, in 
Principles of Forensic Toxicology 92, 114 (B. 
Levine 2d ed. 2006). See also McNair  [***14] 
137 ("Errors that occur in any step can invalidate 
the best chromatographic analysis, so attention 
must be paid to all steps."); D. Bartell, M. 
McMurray, & A. ImObersteg, Attacking and De-
fending Drunk Driving Tests § 16:80 (2d revision 
2010) (stating that 93% of errors in laboratory 
tests for BAC levels are human errors that occur 
either before or after machines analyze samples). 
Even after the machine has produced its printed 
result, a review of the chromatogram may indi-
cate that the test was not valid. See McNair 207-
214. 

Nor is the risk of human error so remote as to 
be negligible. Amici inform us, for example, that 
in neighboring Colorado, a single forensic labora-
tory produced at least 206 flawed blood-alcohol 
readings over a three-year span, prompting the 
dismissal of several criminal prosecutions. See 
Brief for National Association of Criminal De-
fense Lawyers et al. as Amici Curiae 32-33. An 
analyst had used improper amounts of the internal 
standard, causing the chromatograph machine 
systematically to inflate BAC measurements. The 
analyst's error, a supervisor said, was "fairly 
complex." Ensslin, Final Tally on Flawed DUI: 
206 Errors, 9 Tossed or Reduced, Colorado 
Springs Gazette,  [***15] Apr. 19, 2010, p. 1 (in-
ternal quotation marks omitted), available at 
http://www.gazette.com/articles/report-97354-
police-discuss.html. (All Internet materials as vis-
ited June 21, 2011, and included in Clerk of 
Court's case file). 

Caylor's report that Bullcoming's BAC was 0.21 
supported a prosecution for aggravated DWI, the thresh-
old  [**618]  for which is a BAC of 0.16 grams per hun-
dred milliliters, § 66-8-102(D)(1). The State accordingly 
charged Bullcoming with this more serious crime. 

B 

The case was tried to a jury in November 2005, after 
our decision in Crawford v. Washington, 541 U.S. 36, 
124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), but before 
Melendez-Diaz. On the day of trial, the State announced 
that it would not be calling SLD analyst Curtis Caylor as 
a witness because he had "very recently [been] put  
[*2712]  on unpaid leave" for a reason not revealed. 
2010-NMSC-007, P8, 2010 NMSC 7, 147 N.M. 487, 226 
P. 3d 1, 6 (internal quotation marks omitted); App. 58. A 
startled defense counsel objected. The prosecution, she 
complained, had never disclosed, until trial commenced, 
that the witness "out there . . . [was] not the analyst [of 
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Bullcoming's sample]." Id., at 46. Counsel stated that, 
"had  [***16] [she] known that the analyst [who tested 
Bullcoming's blood] was not available," her opening, 
indeed, her entire defense "may very well have been 
dramatically different." Id., at 47. The State, however, 
proposed to introduce Caylor's finding as a "business 
record" during the testimony of Gerasimos Razatos, an 
SLD scientist who had neither observed nor reviewed 
Caylor's analysis. Id., at 44. 

Bullcoming's counsel opposed the State's proposal. 
Id., at 44-45. Without Caylor's testimony, defense coun-
sel maintained, introduction of the analyst's finding 
would violate Bullcoming's Sixth Amendment right "to 
be confronted with the witnesses against him." Ibid. 2 
The trial court overruled the objection, id., at 46-47, and 
admitted the SLD report as a business record, id., at 44-
46, 57. 3 The jury convicted Bullcoming of aggravated 
DWI, and the New Mexico Court of Appeals upheld the 
conviction, concluding that "the blood alcohol report in 
the present case was non-testimonial and prepared rou-
tinely with guarantees of trustworthiness." 2008-NMCA-
097, § 17, 189 P. 3d 679, 685. 
 

2   The State called as witnesses the arresting of-
ficer and the nurse who drew Bullcoming's blood. 
Bullcoming did not object  [***17] to the State's 
failure to call the SLD intake employee or the re-
viewing analyst. "It is up to the prosecution," the 
Court observed in Melendez-Diaz v. Massachu-
setts, 557 U.S. ___, ___, n. 1, 129 S. Ct. 2527, 
2532, 174 L. Ed. 2d 314, 322 (2009), "to decide 
what steps in the chain of custody are so crucial 
as to require evidence; but what testimony is in-
troduced must (if the defendant objects) be intro-
duced live." 
3   The trial judge noted that, when he started out 
in law practice, "there were no breath tests or 
blood tests. They just brought in the cop, and the 
cop said, 'Yeah, he was drunk.'" App. 47. 

C 

While Bullcoming's appeal was pending before the 
New Mexico Supreme Court, this Court decided 
Melendez-Diaz. In that case, "[t]he Massachusetts courts 
[had] admitted into evidence affidavits reporting the re-
sults of forensic analysis which showed that material 
seized by the police and connected to the defendant was 
cocaine." 557 U.S., at ___129 S. Ct. 2527, 2530, 174 L. 
Ed. 2d 314, 320. Those affidavits, the Court held, were 
"'testimonial,' rendering the affiants 'witnesses' subject to 
the defendant's right of confrontation under the Sixth 
Amendment." Ibid. 

In light of Melendez-Diaz, the New Mexico Su-
preme Court acknowledged that the blood-alcohol  

[***18] report introduced  [**619]  at Bullcoming's trial 
qualified as testimonial evidence. Like the affidavits in 
Melendez-Diaz, the court observed, the report was "func-
tionally identical to live, in-court testimony, doing pre-
cisely what a witness does on direct examination." 226 P. 
3d, at 8 (quoting Melendez-Diaz, 557 U.S., at ___129 S. 
Ct. 2527, 2532, 174 L. Ed. 2d 314, 321). 4 Nevertheless, 
for two reasons, the court held that admission of the re-
port did not violate the Confrontation Clause. 
 

4   In so ruling, the New Mexico Supreme Court 
explicitly overruled State v. Dedman, 2004-
NMSC-037, 2004 NMSC 37, 136 N.M. 561, 102 
P. 3d 628 (2004), which had classified blood-
alcohol reports as public records neither "investi-
gative nor prosecutorial" in nature. 226 P. 3d, at 
7-8. 

 [*2713]  First, the court said certifying analyst Cay-
lor "was a mere scrivener," who "simply transcribed the 
results generated by the gas chromatograph machine." 
226 P. 3d, at 8-9. Second, SLD analyst Razatos, although 
he did not participate in testing Bullcoming's blood, 
"qualified as an expert witness with respect to the gas 
chromatograph machine." Id., at 9. "Razatos provided 
live, in-court testimony," the court stated, "and, thus, was 
available for cross-examination regarding the operation 
of the  [***19] . . . machine, the results of [Bullcoming's] 
BAC test, and the SLD's established laboratory proce-
dures." Ibid. Razatos' testimony was crucial, the court 
explained, because Bullcoming could not cross-examine 
the machine or the written report. Id., at 10. But "[Bull-
coming's] right of confrontation was preserved," the 
court concluded, because Razatos was a qualified ana-
lyst, able to serve as a surrogate for Caylor. Ibid. 

We granted certiorari to address this question: Does 
the Confrontation Clause permit the prosecution to intro-
duce a forensic laboratory report containing a testimonial 
certification, made in order to prove a fact at a criminal 
trial, through the in-court testimony of an analyst who 
did not sign the certification or personally perform or 
observe the performance of the test reported in the certi-
fication. 561 U.S. ___, 131 S. Ct. 62, 177 L. Ed. 2d 1152 
(2010). Our answer is in line with controlling precedent: 
As a rule, if an out-of-court statement is testimonial in 
nature, it may not be introduced against the accused at 
trial unless the witness who made the statement is un-
available and the accused has had a prior opportunity to 
confront that witness. Because the New Mexico Supreme 
Court permitted the testimonial  [***20] statement of 
one witness, i.e., Caylor, to enter into evidence through 
the in-court testimony of a second person, i.e., Razatos, 
we reverse that court's judgment. 

II 
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The Sixth Amendment's Confrontation Clause con-
fers upon the accused "[i]n all criminal prosecutions, . . . 
the right . . . to be confronted with the witnesses against 
him." In a pathmarking 2004 decision, Crawford v. 
Washington, we overruled Ohio v. Roberts, 448 U.S. 56, 
100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980), which had 
interpreted the Confrontation Clause to allow admission 
of absent witnesses' testimonial statements based on a 
judicial determination of reliability. See Roberts, 448 
U.S., at 66, 100 S. Ct. 2531, 65 L. Ed. 2d 597. Rejecting 
Roberts' "amorphous notions of 'reliability,'" Crawford, 
541 U.S., at 61, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 
Crawford held that fidelity to the Confrontation Clause 
permitted admission of "[t]estimonial statements  
[**620]  of witnesses absent from trial . . . only where 
the declarant is unavailable, and only where the defen-
dant has had a prior opportunity to cross-examine," id., at 
59, 124 S. Ct. 1354, 158 L. Ed. 2d 177. See Michigan v. 
Bryant, 562 U.S. ___, ___, 131 S. Ct. 1143, 1153, 179 L. 
Ed. 2d 93, 105 (2011) ("[F]or testimonial evidence to be 
admissible, the Sixth Amendment 'demands what the 
common law required: unavailability [of the witness] and 
a prior  [***21] opportunity for cross-examination.'" 
(quoting Crawford, 541 U.S., at 68, 124 S. Ct. 1354, 158 
L. Ed. 2d 177)). Melendez-Diaz, relying on Crawford's 
rationale, refused to create a "forensic evidence" excep-
tion to this rule. 557 U.S., at ___-___, 129 S. Ct. 2527, 
174 L. Ed. 2d 314. 5 An analyst's certification prepared  
[*2714]  in connection with a criminal investigation or 
prosecution, the Court held, is "testimonial," and there-
fore within the compass of the Confrontation Clause. Id., 
at ___-___, 129 S. Ct. 2527, 174 L. Ed. 2d 314. 6  
 

5   The dissent makes plain that its objection is 
less to the application of the Court's decisions in 
Crawford and Melendez-Diaz to this case than to 
those pathmarking decisions themselves. See 
post, at 5 (criticizing the "Crawford line of cases" 
for rejecting "reliable evidence"); post, at 8-9, 11 
(deploring "Crawford's rejection of the [reliabil-
ity-centered] regime of Ohio v. Roberts"). 
6   To rank as "testimonial," a statement must 
have a "primary purpose" of "establish[ing] or 
prov[ing] past events potentially relevant to later 
criminal prosecution." Davis v. Washington, 547 
U.S. 813, 822, 126 S. Ct. 2266, 165 L. Ed. 2d 224 
(2006). See also Bryant, 562 U.S., at ___, 131 S. 
Ct. 1143, 1154, 179 L. Ed. 2d 93, 106. Elaborat-
ing on the purpose for which a "testimonial re-
port" is created, we observed  [***22] in 
Melendez-Diaz that business and public records 
"are generally admissible absent confrontation . . 
. because -- having been created for the admini-
stration of an entity's affairs and not for the pur-
pose of establishing or proving some fact at trial -

- they are not testimonial." 557 U.S., at ___, 129 
S. Ct. 2527, 2539, 174 L. Ed. 2d 314, 329. 

The State in the instant case never asserted that the 
analyst who signed the certification, Curtis Caylor, was 
unavailable. The record showed only that Caylor was 
placed on unpaid leave for an undisclosed reason. See 
supra, at 5. Nor did Bullcoming have an opportunity to 
cross-examine Caylor. Crawford and Melendez-Diaz, 
therefore, weigh heavily in Bullcoming's favor. The New 
Mexico Supreme Court, however, although recognizing 
that the SLD report was testimonial for purposes of the 
Confrontation Clause, considered SLD analyst Razatos 
an adequate substitute for Caylor. We explain first why 
Razatos' appearance did not meet the Confrontation 
Clause requirement. We next address the State's argu-
ment that the SLD report ranks as "nontestimonial," and 
therefore "[was] not subject to the Confrontation Clause" 
in the first place. Brief for Respondent 7 (capitalization 
omitted). 

A 

The  [***23] New Mexico Supreme Court held sur-
rogate testimony adequate to satisfy the Confrontation 
Clause in this case because analyst Caylor "simply tran-
scribed the resul[t] generated by the gas chromatograph 
machine," presenting no interpretation and exercising no 
independent judgment. 226 P. 3d, at 8. Bullcoming's 
"true 'accuser,'" the court said, was the machine, while 
testing analyst Caylor's role was that of "mere scrivener." 
Id., at 9. Caylor's certification, however, reported more 
than a machine-generated number. See supra, at 3-4. 

Caylor certified that he received Bullcoming's blood 
sample intact with  [**621]  the seal unbroken, that he 
checked to make sure that the forensic report number and 
the sample number "correspond[ed]," and that he per-
formed on Bullcoming's sample a particular test, adher-
ing to a precise protocol. App. 62-65. He further repre-
sented, by leaving the "[r]emarks" section of the report 
blank, that no "circumstance or condition . . . affect[ed] 
the integrity of the sample or . . . the validity of the 
analysis." Id., at 62, 65. These representations, relating to 
past events and human actions not revealed in raw, ma-
chine-produced data, are meet for cross-examination. 

The potential  [***24] ramifications of the New 
Mexico Supreme Court's reasoning, furthermore, raise 
red flags. Most witnesses, after all, testify to their obser-
vations of factual conditions or events, e.g., "the light 
was green," "the hour was noon." Such witnesses may 
record, on the spot, what they observed. Suppose a police 
report recorded an objective fact -- Bullcoming's counsel 
posited the address above the front door of a house or the 
read-out of a radar gun. See Brief for Petitioner 35. 
Could an officer other than the one who saw the number 
on the house  [*2715]  or gun present the information in 
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court -- so long as that officer was equipped to testify 
about any technology the observing officer deployed and 
the police department's standard operating procedures? 
As our precedent makes plain, the answer is emphatically 
"No." See Davis v. Washington, 547 U.S. 813, 826, 126 
S. Ct. 2266, 165 L. Ed. 2d 224 (2006) (Confrontation 
Clause may not be "evaded by having a note-taking po-
lice[ officer] recite the . . . testimony of the declarant" 
(emphasis deleted)); Melendez-Diaz, 557 U.S., at ___, 
129 S. Ct. 2527, 2546, 174 L. Ed. 2d 314, 336 
(KENNEDY, J., dissenting) ("The Court made clear in 
Davis that it will not permit the testimonial statement of 
one witness to enter into evidence  [***25] through the 
in-court testimony of a second."). 

The New Mexico Supreme Court stated that the 
number registered by the gas chromatograph machine 
called for no interpretation or exercise of independent 
judgment on Caylor's part. 226 P. 3d, at 8-9. We have 
already explained that Caylor certified to more than a 
machine-generated number. See supra, at 3-4. In any 
event, the comparative reliability of an analyst's testimo-
nial report drawn from machine-produced data does not 
overcome the Sixth Amendment bar. This Court settled 
in Crawford that the "obviou[s] reliab[ility]" of a testi-
monial statement does not dispense with the Confronta-
tion Clause. 541 U.S., at 62, 124 S. Ct. 1354, 158 L. Ed. 
2d 177; see id., at 61, 124 S. Ct. 1354, 158 L. Ed. 2d 177 
(Clause "commands, not that evidence be reliable, but 
that reliability be assessed in a particular manner: by 
testing [the evidence] in the crucible of cross-
examination"). Accordingly, the analysts who write re-
ports that the prosecution introduces must be made avail-
able for confrontation even if they possess "the scientific 
acumen of Mme. Curie and the veracity of Mother 
Teresa." Melendez-Diaz, 557 U.S., at ___, n. 6, 129 S. 
Ct. 2527, 2537, 174 L. Ed. 2d 314, 327. 

B 

Recognizing that admission of the blood-alcohol 
analysis depended on "live,  [***26] in-court testimony 
[by] a qualified analyst," 226 P. 3d, at 10, the New Mex-
ico Supreme Court believed that Razatos could substitute 
for Caylor because Razatos "qualified as an expert wit-
ness with respect to the gas  [**622]  chromatograph 
machine and the SLD's laboratory procedures," id., at 9. 
But surrogate testimony of the kind Razatos was 
equipped to give could not convey what Caylor knew or 
observed about the events his certification concerned, 
i.e., the particular test and testing process he employed. 7 
Nor could such surrogate testimony expose any lapses or 
lies on the certifying analyst's part. 8 Significant here, 
Razatos had no knowledge of the reason why Caylor had 
been placed on unpaid leave. With Caylor on the stand, 
Bullcoming's counsel could have asked questions de-
signed to reveal whether incompetence, evasiveness, or 

dishonesty accounted for Caylor's removal from his work 
station. Notable in this regard, the State never asserted 
that Caylor was "un [*2716]  available"; the prosecution 
conveyed only that Caylor was on uncompensated leave. 
Nor did the State assert that Razatos had any "independ-
ent opinion" concerning Bullcoming's BAC. See Brief 
for Respondent 58, n. 15. In this light, Caylor's  [***27] 
live testimony could hardly be typed "a hollow formal-
ity," post, at 4. 
 

7   We do not question that analyst Caylor, in 
common with other analysts employed by SLD, 
likely would not recall a particular test, given the 
number of tests each analyst conducts and the 
standard procedure followed in testing. Even so, 
Caylor's testimony under oath would have en-
abled Bullcoming's counsel to raise before a jury 
questions concerning Caylor's proficiency, the 
care he took in performing his work, and his ve-
racity. In particular, Bullcoming's counsel likely 
would have inquired on cross-examination why 
Caylor had been placed on unpaid leave. 
8   At Bullcoming's trial, Razatos acknowledged 
that "you don't know unless you actually observe 
the analysis that someone else conducts, whether 
they followed th[e] protocol in every instance." 
App. 59. 

More fundamentally, as this Court stressed in Craw-
ford, "[t]he text of the Sixth Amendment does not sug-
gest any open-ended exceptions from the confrontation 
requirement to be developed by the courts." 541 U.S., at 
54, 124 S. Ct. 1354, 158 L. Ed. 2d 177. Nor is it "the role 
of courts to extrapolate from the words of the [Confron-
tation Clause] to the values behind it, and then to enforce 
its guarantees only  [***28] to the extent they serve (in 
the courts' views) those underlying values." Giles v. 
California, 554 U.S. 353, 375, 128 S. Ct. 2678, 171 L. 
Ed. 2d 488 (2008). Accordingly, the Clause does not 
tolerate dispensing with confrontation simply because 
the court believes that questioning one witness about 
another's testimonial statements provides a fair enough 
opportunity for cross-examination. 

A recent decision involving another Sixth Amend-
ment right -- the right to counsel -- is instructive. In 
United States v. Gonzalez-Lopez, 548 U.S. 140, 126 S. 
Ct. 2557, 165 L. Ed. 2d 409 (2006), the Government 
argued that illegitimately denying a defendant his coun-
sel of choice did not violate the Sixth Amendment where 
"substitute counsel's performance" did not demonstrably 
prejudice the defendant. Id., at 144-145, 126 S. Ct. 2557, 
165 L. Ed. 2d 409. This Court rejected the Government's 
argument. "[T]rue enough," the Court explained, "the 
purpose of the rights set forth in [the Sixth] Amendment 
is to ensure a fair trial; but it does not follow that the 
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rights can be disregarded so long as the trial is, on the 
whole, fair." Id., at 145, 126 S. Ct. 2557, 165 L. Ed. 2d 
409. If a "particular guarantee" of the Sixth Amendment 
is violated, no substitute procedure can cure the viola-
tion, and "[n]o additional showing of prejudice is re-
quired to make the  [***29] violation 'complete.'" Id., at 
146, 126 S.  [**623]  Ct. 2557, 165 L. Ed. 2d 409. If 
representation by substitute counsel does not satisfy the 
Sixth Amendment, neither does the opportunity to con-
front a substitute witness. 

In short, when the State elected to introduce Caylor's 
certification, Caylor became a witness Bullcoming had 
the right to confront. Our precedent cannot sensibly be 
read any other way. See Melendez-Diaz, 557 U.S., at 
___, 129 S. Ct. 2527, 2545, 174 L. Ed. 2d 314, 336 
(KENNEDY, J., dissenting) (Court's holding means "the 
. . . analyst who must testify is the person who signed the 
certificate"). 

III 

We turn, finally, to the State's contention that the 
SLD's blood-alcohol analysis reports are nontestimonial 
in character, therefore no Confrontation Clause question 
even arises in this case. Melendez-Diaz left no room for 
that argument, the New Mexico Supreme Court con-
cluded, see 226 P. 3d, at 7-8; supra, at 7, a conclusion we 
find inescapable. 

In Melendez-Diaz, a state forensic laboratory, on po-
lice request, analyzed seized evidence (plastic bags) and 
reported the laboratory's analysis to the police (the sub-
stance found in the bags contained cocaine). 557 U.S., at 
___, 129 S. Ct. 2527, 2533, 174 L. Ed. 2d 314, 322. The 
"certificates of analysis" prepared by the analysts who 
tested  [***30] the evidence in Melendez-Diaz, this 
Court held, were "incontrovertibly . . . affirmation[s] 
made for the purpose of establishing or proving some 
fact" in a criminal proceeding. Id., at ___, 129 S. Ct. 
2527, 2540, 174 L. Ed. 2d 314, 329 (internal quotation 
marks omitted). The same purpose was served by the 
certificate in question here. 

 [*2717]  The State maintains that the affirmations 
made by analyst Caylor were not "adversarial" or "in-
quisitorial," Brief for Respondent 27-33; instead, they 
were simply observations of an "independent scientis[t]" 
made "according to a non-adversarial public duty," id., at 
32-33. That argument fares no better here than it did in 
Melendez-Diaz. A document created solely for an "evi-
dentiary purpose," Melendez-Diaz clarified, made in aid 
of a police investigation, ranks as testimonial. 557 U.S., 
at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (forensic re-
ports available for use at trial are "testimonial state-
ments" and certifying analyst is a "'witness' for purposes 
of the Sixth Amendment"). 

Distinguishing Bullcoming's case from Melendez-
Diaz, where the analysts' findings were contained in cer-
tificates "sworn to before a notary public," id., at ___, 
129 S. Ct. 2527, 2531, 174 L. Ed. 2d 314, 320, the State 
emphasizes that the SLD report of Bullcoming's  [***31] 
BAC was "unsworn." Brief for Respondent 13; post, at 2 
("only sworn statement" here was that of Razatos, "who 
was present and [did] testif[y]"). As the New Mexico 
Supreme Court recognized, "'the absence of [an] oath [i]s 
not dispositive' in determining if a statement is testimo-
nial." 226 P. 3d, at 8 (quoting Crawford, 541 U.S., at 52, 
124 S. Ct. 1354, 158 L. Ed. 2d 177). Indeed, in Craw-
ford, this Court rejected as untenable any construction of 
the Confrontation Clause that would render inadmissible 
only sworn ex parte affidavits, while leaving admission 
of formal, but unsworn statements "perfectly OK." Id., at 
52-53, n. 3, 124 S. Ct. 1354, 158 L. Ed. 2d 177. Reading 
the Clause in this "implausible" manner, ibid., the Court 
noted, would make the right to confrontation  [**624]  
easily erasable. See Davis, 547 U.S., at 830-831, n. 5, 
126 S. Ct. 2266, 165 L. Ed. 224; id., at 838, 126 S. Ct. 
2266, 165 L. Ed. 224 (THOMAS, J., concurring in 
judgment in part and dissenting in part). 

In all material respects, the laboratory report in this 
case resembles those in Melendez-Diaz. Here, as in 
Melendez-Diaz, a law-enforcement officer provided 
seized evidence to a state laboratory required by law to 
assist in police investigations, N. M. Stat. Ann. § 29-3-4 
(2004). Like the analysts in Melendez-Diaz, analyst Cay-
lor tested the evidence and prepared  [***32] a certificate 
concerning the result of his analysis. App. 62. Like the 
Melendez-Diaz certificates, Caylor's certificate is "for-
malized" in a signed document, Davis, 547 U.S., at 837, 
n. 2, 126 S. Ct. 2266, 165 L. Ed. 224 (opinion of 
THOMAS, J.), headed a "report," App. 62. Noteworthy 
as well, the SLD report form contains a legend referring 
to municipal and magistrate courts' rules that provide for 
the admission of certified blood-alcohol analyses. 

In sum, the formalities attending the "report of blood 
alcohol analysis" are more than adequate to qualify Cay-
lor's assertions as testimonial. The absence of notariza-
tion does not remove his certification from Confrontation 
Clause governance. The New Mexico Supreme Court, 
guided by Melendez-Diaz, correctly recognized that Cay-
lor's report "fell within the core class of testimonial 
statements" 226 P. 3d, at 7, described in this Court's 
leading Confrontation Clause decisions: Melendez-Diaz, 
557 U.S., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 314; 
Davis, 547 U.S., at 830, 126 S. Ct. 2266, 165 L. Ed. 224; 
Crawford, 541 U.S., at 51-52, 124 S. Ct. 1354, 158 L. 
Ed. 2d 177. 

IV 
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The State and its amici urge that unbending applica-
tion of the Confrontation Clause to forensic evidence 
would impose an undue burden on the prosecution. This 
argument, also advanced in the dissent,  [***33] post, at 
10-11, largely repeats a refrain rehearsed and rejected in 
Melendez-Diaz. See 557 U.S., at ___-___, 129 [*2718]  
S. Ct. 2527, 2540, 174 L. Ed. 2d 314, 330. The constitu-
tional requirement, we reiterate, "may not [be] disre-
gard[ed] . . . at our convenience," id., at ___, 129 S. Ct. 
2527, 174 L. Ed. 2d 314, and the predictions of dire con-
sequences, we again observe, are dubious, see id., at ___, 
129 S. Ct. 2527, 174 L. Ed. 2d 314. 

New Mexico law, it bears emphasis, requires the 
laboratory to preserve samples, which can be retested by 
other analysts, see N. M. Admin. Code § 
7.33.2.15(A)(4)-(6) (2010), available at 
http://www.nmcpr.state.nm.us/nmac/_title07/T07C033.ht
m, and neither party questions SLD's compliance with 
that requirement. Retesting "is almost always an option . 
. . in [DWI] cases," Brief for Public Defender Service for 
District of Columbia et al. as Amici Curiae 25 (hereinaf-
ter PDS Brief), and the State had that option here: New 
Mexico could have avoided any Confrontation Clause 
problem by asking Razatos to retest the sample, and then 
testify to the results of his retest rather than to the results 
of a test he did not conduct or observe. 

Notably, New Mexico advocates retesting as an ef-
fective means to preserve a defendant's confrontation  
[***34] right "when the [out-of-court] statement is raw 
data or a mere transcription of raw data onto a public 
record."  [**625]  Brief for Respondent 53-54. But the 
State would require the defendant to initiate retesting. 
Id., at 55; post, at 4 (defense "remains free to . . . . call 
and examine the technician who performed a test"), post, 
at 8 ("free retesting" is available to defendants). The 
prosecution, however, bears the burden of proof. 
Melendez-Diaz, 557 U.S., at ___, 129 S. Ct. 2527, 174 L. 
Ed. 2d 314 ("[T]he Confrontation Clause imposes a bur-
den on the prosecution to present its witnesses, not on the 
defendant to bring those adverse witnesses into court."). 
Hence the obligation to propel retesting when the origi-
nal analyst is unavailable is the State's, not the defen-
dant's. See Taylor v. Illinois, 484 U.S. 400, 410, n. 14, 
108 S. Ct. 646, 98 L. Ed. 2d 798 (1988) (Confrontation 
Clause's requirements apply "in every case, whether or 
not the defendant seeks to rebut the case against him or 
to present a case of his own"). 

Furthermore, notice-and-demand procedures, long in 
effect in many jurisdictions, can reduce burdens on fo-
rensic laboratories. Statutes governing these procedures 
typically "render . . . otherwise hearsay forensic reports 
admissible[,]  [***35] while specifically preserving a 
defendant's right to demand that the prosecution call the 
author/analyst of [the] report." PDS Brief 9; see 

Melendez-Diaz, 557 U.S., at ___, 129 S. Ct. 2527, 174 L. 
Ed. 2d 314 (observing that notice-and-demand statutes 
"permit the defendant to assert (or forfeit by silence) his 
Confrontation Clause right after receiving notice of the 
prosecution's intent to use a forensic analyst's report"). 

Even before this Court's decision in Crawford, 
moreover, it was common prosecutorial practice to call 
the forensic analyst to testify. Prosecutors did so "to bol-
ster the persuasive power of [the State's] case[,] . . . 
[even] when the defense would have preferred that the 
analyst did not testify." PDS Brief 8. 

We note also the "small fraction of . . . cases" that 
"actually proceed to trial." Melendez-Diaz, 557 U.S., at 
___, 129 S. Ct. 2527, 2540, 174 L. Ed. 2d 314, 330 (cit-
ing estimate that "nearly 95% of convictions in state and 
federal courts are obtained via guilty plea"). And, "when 
cases in which forensic analysis has been conducted [do] 
go to trial," defendants "regularly . . . [stipulate] to the 
admission of [the] analysis." PDS Brief 20. "[A]s a re-
sult, analysts testify in only a very small percentage of  
[***36] cases," id., at 21, for "[i]t is unlikely that defense 
counsel will insist on live testimony whose effect will be 
merely to highlight rather than cast  [*2719]  doubt upon 
the forensic analysis." Melendez-Diaz, 557 U.S., at ___, 
129 S. Ct. 2527, 2556, 174 L. Ed. 2d 314, 348. 9  
 

9   The dissent argues otherwise, reporting a 71% 
increase, from 2008 to 2010, in the number of 
subpoenas for New Mexico analysts' testimony in 
impaired-driving cases. Post, at 11. The dissent is 
silent, however, on the number of instances in 
which subpoenaed analysts in fact testify, i.e., the 
figure that would reveal the actual burden of 
courtroom testimony. Moreover, New Mexico's 
Department of Health, Scientific Laboratory Di-
vision, has attributed the "chaotic" conditions 
noted by the dissent, ibid., to several favors, 
among them, staff attrition, a state hiring freeze, a 
15% increase in the number of blood samples re-
ceived for testing, and "wildly" divergent re-
sponses by New Mexico District Attorneys to 
Melendez-Diaz. Brief for State of New Mexico 
Dept. of Health, SLD as Amicus Curiae 2-5. 
Some New Mexico District Attorneys' offices, we 
are informed, "subpoen[a] every analyst with any 
connection to a blood sample," id., at 5, an exor-
bitant practice  [***37] that undoubtedly inflates 
the number of subpoenas issued. 

Tellingly, in jurisdictions in which  [**626]  "it is 
the [acknowledged] job of . . . analysts to testify in court 
. . . about their test results," the sky has not fallen. PDS 
Brief 23. State and municipal laboratories "make opera-
tional and staffing decisions" to facilitate analysts' ap-
pearance at trial. Ibid. Prosecutors schedule trial dates to 
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accommodate analysts' availability, and trial courts liber-
ally grant continuances when unexpected conflicts arise. 
Id., at 24-25. In rare cases in which the analyst is no 
longer employed by the laboratory at the time of trial, 
"the prosecution makes the effort to bring that analyst . . . 
to court." Id., at 25. And, as is the practice in New Mex-
ico, see supra, at 16, laboratories ordinarily retain addi-
tional samples, enabling them to run tests again when 
necessary. 10  
 

10   The dissent refers, selectively, to experience 
in Los Angeles, post, at 10, but overlooks experi-
ence documented in Michigan. In that State, post-
Melendez-Diaz, the increase in in-court analyst 
testimony has been slight. Compare PDS Brief 21 
(in 2006, analysts provided testimony for only 
0.7% of all tests), with Michigan State Police,  
[***38] Forensic Science Division, available at 
http://www.michigan.gov/msp/0,1607,7-123-
1593_3800-15901--,00.html (in 2010, analysts 
provided testimony for approximately 1% of all 
tests). 

* * * 

For the reasons stated, the judgment of the New 
Mexico Supreme Court is reversed, and the case is re-
manded for further proceedings not inconsistent with this 
opinion. 11  
 

11   As in Melendez-Diaz, 557 U.S., at ___, and 
n. 14, 129 S. Ct. 2527, 174 L. Ed. 2d 314, we ex-
press no view on whether the Confrontation 
Clause error in this case was harmless. The New 
Mexico Supreme Court did not reach that ques-
tion, see Brief for Respondent 59-60, and nothing 
in this opinion impedes a harmless-error inquiry 
on remand. 

It is so ordered. 
 
CONCUR BY: SOTOMAYOR 
 
CONCUR 

JUSTICE SOTOMAYOR, concurring in part. 

I agree with the Court that the trial court erred by 
admitting the blood alcohol concentration (BAC) report. 
I write separately first to highlight why I view the report 
at issue to be testimonial -- specifically because its "pri-
mary purpose" is evidentiary -- and second to emphasize 
the limited reach of the Court's opinion. 

I 

A 

Under our precedents, the New Mexico Supreme 
Court was correct to hold that the certified BAC report in 
this case is testimonial.  [***39] 2010-NMSC-007, P18, 
2010 NMSC 7, 147 N.M. 487, 226 P. 3d 1, 8. 

 [*2720]  To determine if a statement is testimonial, 
we must decide whether it has "a primary purpose of 
creating an out-of-court substitute for trial testimony." 
Michigan v. Bryant, 562 U.S. ___, ___, 131 S. Ct. 1143, 
1155, 179 L. Ed. 2d 93, 107 (2011). When the "primary 
purpose" of a statement is "not to create a record for 
trial," ibid., "the admissibility of [the] statement is the 
concern of state and federal rules of evidence, not the 
Confrontation Clause," id., at ___,131 S. Ct. 1143, 179 
L. Ed. 2d 93 . 

This is not the first time the Court has faced the 
question of whether a scientific report is testimonial. As 
the Court explains, ante, at 14-15, in Melendez-Diaz v. 
Massachusetts, 557 U.S. ___, 129 S. Ct. 2527, 174 L. 
Ed. 2d 314 (2009), we held that "certificates of analysis," 
completed by employees of the State Laboratory Institute  
[**627]  of the Massachusetts Department of Public 
Health, id., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 314, 
were testimonial because they were "incontrovertibly . . . 
'"solemn declaration[s] or affirmation[s] made for the 
purpose of establishing or proving some fact,"'" id., at 
___, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (quoting Craw-
ford v. Washington, 541 U.S. 36, 51, 124 S. Ct. 1354, 
158 L. Ed. 2d 177 (2004), in turn quoting 2 N. Webster, 
An American Dictionary of the English Language  
[***40] (1828)). 

As we explained earlier this Term in Michigan v. 
Bryant, 562 U.S. ___, 131 S. Ct. 1143, 179 L. Ed. 2d 93 
(2010), "[i]n making the primary purpose determination, 
standard rules of hearsay . . . will be relevant." Id., at 
___, 131 S. Ct. 1143, 179 L. Ed. 2d 93. 1 As applied to a 
scientific report, Melendez-Diaz explained that pursuant 
to Federal Rule of Evidence 803, "[d]ocuments kept in 
the regular course of business may ordinarily be admitted 
at trial despite their hearsay status," except "if the regu-
larly conducted business activity is the production of 
evidence for use at trial." 557 U.S., at ___, 129 S. Ct. 
2527, 174 L. Ed. 2d 314 (citing Fed. Rule Evid. 803(6)). 
In that circumstance, the hearsay rules bar admission of 
even business records. Relatedly, in the Confrontation 
Clause context, business and public records "are gener-
ally admissible absent confrontation . . . because -- hav-
ing been created for the administration of an entity's af-
fairs and not for the purpose of establishing or proving 
some fact at trial -- they are not testimonial." Melendez-
Diaz, 557 U.S., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 
314. We concluded, therefore, that because the purpose 
of the certificates of analysis was use at trial, they were 
not properly admissible as business  [***41] or public 
records under the hearsay rules, id., at ___, 129 S. Ct. 
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2527, 174 L. Ed. 2d 314, nor were they admissible under 
the Confrontation Clause, id., at ___, 129 S. Ct. 2527, 
174 L. Ed. 2d 314. The hearsay rule's recognition of the 
certificates' evidentiary purpose thus confirmed our deci-
sion that the certificates were testimonial under the pri-
mary purpose analysis required by the Confrontation 
Clause. See id., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 
314 (explaining that under Massachusetts law not just the 
purpose but the "sole purpose of the affidavits was to 
provide" evidence). 
 

1   Contrary to the dissent's characterization, Bry-
ant deemed reliability, as reflected in the hearsay 
rules, to be "relevant," 562 U.S., at ___, 131 S. 
Ct. 1143, 179 L. Ed. 2d 93, not "essential," post, 
at 5 (opinion of KENNEDY, J.). The rules of 
evidence, not the Confrontation Clause, are de-
signed primarily to police reliability; the purpose 
of the Confrontation Clause is to determine 
whether statements are testimonial and therefore 
re-quire confrontation. 

Similarly, in this case, for the reasons the Court sets 
forth the BAC report and Caylor's certification on it 
clearly have a "primary purpose of creating an out-of-
court substitute for trial testimony." Bryant, 562 U.S., at 
___, 131 S. Ct. 1143,  [*2721]  179 L. Ed. 2d 93.  
[***42] The Court also explains why the BAC report is 
not materially distinguishable from the certificates we 
held testimonial in Melendez-Diaz. See 557 U.S., at ___, 
129 S. Ct. 2527, 174 L. Ed. 2d 314. 2  
 

2   This is not to say, however, that every person 
noted on the BAC report must testify. As we ex-
plained in Melendez-Diaz, it is not the case "that 
anyone whose testimony may be relevant in es-
tablishing the chain of custody, authenticity of 
the sample, or accuracy of the testing device, 
must appear in person as part of the prosecution's 
case . . . . It is up to the prosecution to decide 
what steps in the chain of custody are so crucial 
as to require evidence . . . ." 557 U.S., at ___, n. 
1, 129 S. Ct. 2527, 174 L. Ed. 2d 314. 

The formality inherent in the certification  [**628]  
further suggests its evidentiary purpose. Although 
"[f]ormality is not the sole touchstone of our primary 
purpose inquiry," a statement's formality or informality 
can shed light on whether a particular statement has a 
primary purpose of use at trial. Bryant, 562 U.S., at ___, 
131 S. Ct. 1143, 179 L. Ed. 2d 93. 3 I agree with the 
Court's assessment that the certificate at issue here is a 
formal statement, despite the absence of notarization. 
Ante, at 14-15; Crawford, 541 U.S., at 52, 124 S. Ct. 
1354, 158 L. Ed. 2d 177  [***43] ("[T]he absence of [an] 
oath [is] not dispositive"). The formality derives from the 

fact that the analyst is asked to sign his name and "cer-
tify" to both the result and the statements on the form. A 
"certification" requires one "[t]o attest" that the accom-
panying statements are true. Black's Law Dictionary 258 
(9th ed. 2009) (definition of "certify"); see also id., at 
147 (defining "attest" as "[t]o bear witness; testify," or 
"[t]o affirm to be true or genuine; to authenticate by sign-
ing as a witness"). 
 

3   By looking to the formality of a statement, we 
do not "trea[t] the reliability of evidence as a rea-
son to exclude it." Post, at 5 (KENNEDY, J., dis-
senting). Although in some instances formality 
could signal reliability, the dissent's argument 
fails to appreciate that, under our Confrontation 
Clause precedents, formality is primarily an indi-
cator of testimonial purpose. Formality is not the 
sole indicator of the testimonial nature of a 
statement because it is too easily evaded. See 
Davis v. Washington, 547 U.S. 813, 838, 126 S. 
Ct. 2266, 165 L. Ed. 2d 224 (2006) (THOMAS, 
J., concurring in judgment in part and dissenting 
in part). Nonetheless formality has long been a 
hallmark of testimonial statements because for-
mality  [***44] suggests that the statement is in-
tended for use at trial. As we explained in Bryant, 
informality, on the other hand, "does not neces-
sarily indicate . . . lack of testimonial intent." 562 
U.S., at ___, 131 S. Ct. 1143, 179 L. Ed. 2d 93. 
The dissent itself recognizes the relevance of 
formality to the testimonial inquiry when it notes 
the formality of the problematic unconfronted 
statements in Sir Walter Raleigh's trial. Post, at 7-
8 (opinion of KENNEDY, J.). 

In sum, I am compelled to conclude that the report 
has a "primary purpose of creating an out-of-court substi-
tute for trial testimony," Bryant, 562 U.S., at ___, 131 S. 
Ct. 1143, 179 L. Ed. 2d 93, which renders it testimonial. 

B 

After holding that the report was testimonial, the 
New Mexico Supreme Court nevertheless held that its 
admission was permissible under the Confrontation 
Clause for two reasons: because Caylor was a "mere 
scrivener," and because Razatos could be cross-examined 
on the workings of the gas chromatograph and laboratory 
procedures. 226 P. 3d, at 8-10. The Court convincingly 
explains why those rationales are incorrect. Ante, at  
[***45] 9-13. Therefore, the New Mexico court contra-
vened our precedents in holding that the report was ad-
missible via Razatos' testimony. 

II 

Although this case is materially indistinguishable 
from the facts we considered in Melendez-Diaz, I high-
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light some of the  [*2722]  factual circumstances that this 
case does not present. 

First, this is not a case in which the State suggested 
an alternate purpose, much less an alternate primary pur-
pose, for the BAC report. For example, the State has not 
claimed that  [**629]  the report was necessary to pro-
vide Bullcoming with medical treatment. See Bryant, 
562 U.S., at ___, n. 9, 131 S. Ct. 1143, 179 L. Ed. 2d 93 
(listing "Statements for Purposes of Medical Diagnosis 
or Treatment" under Federal Rule of Evidence 803(4) as 
an example of statements that are "by their nature, made 
for a purpose other than use in a prosecution"); 
Melendez-Diaz, 557 U.S., at ___, n. 2, 129 S. Ct. 2527, 
2533, 174 L. Ed. 2d 314, 322 ("[M]edical reports created 
for treatment purposes . . . would not be testimonial un-
der our decision today"); Giles v. California, 554 U.S. 
353, 376, 128 S. Ct. 2678, 171 L. Ed. 2d 488 (2008) 
("[S]tatements to physicians in the course of receiving 
treatment would be excluded, if at all, only by hearsay 
rules"). 

Second, this is not a case in  [***46] which the per-
son testifying is a supervisor, reviewer, or someone else 
with a personal, albeit limited, connection to the scien-
tific test at issue. Razatos conceded on cross-examination 
that he played no role in producing the BAC report and 
did not observe any portion of Curtis Caylor's conduct of 
the testing. App. 58. The court below also recognized 
Razatos' total lack of connection to the test at issue. 226 
P. 3d, at 6. It would be a different case if, for example, a 
supervisor who observed an analyst conducting a test 
testified about the results or a report about such results. 
We need not address what degree of involvement is suf-
ficient because here Razatos had no involvement what-
soever in the relevant test and report. 

Third, this is not a case in which an expert witness 
was asked for his independent opinion about underlying 
testimonial reports that were not themselves admitted 
into evidence. See Fed. Rule Evid. 703 (explaining that 
facts or data of a type upon which experts in the field 
would reasonably rely in forming an opinion need not be 
admissible in order for the expert's opinion based on the 
facts and data to be admitted). As the Court notes, ante, 
at 12, the State does not  [***47] assert that Razatos of-
fered an independent, expert opinion about Bullcoming's 
blood alcohol concentration. Rather, the State explains, 
"[a]side from reading a report that was introduced as an 
exhibit, Mr. Razatos offered no opinion about Petitioner's 
blood alcohol content . . . ." Brief for Respondent 58, n. 
15 (citation omitted). Here the State offered the BAC 
report, including Caylor's testimonial statements, into 
evidence. We would face a different question if asked to 
determine the constitutionality of allowing an expert 
witness to discuss others' testimonial statements if the 

testimonial statements were not themselves admitted as 
evidence. 

Finally, this is not a case in which the State intro-
duced only machine-generated results, such as a printout 
from a gas chromatograph. The State here introduced 
Caylor's statements, which included his transcription of a 
blood alcohol concentration, apparently copied from a 
gas chromatograph printout, along with other statements 
about the procedures used in handling the blood sample. 
See ante, at 10; App. 62 ("I certify that I followed the 
procedures set out on the reverse of this report, and the 
statements in this block are correct"). Thus, we  [***48] 
do not decide whether, as the New Mexico Supreme 
Court suggests, 226 P. 3d, at 10, a State could introduce 
(assuming an adequate chain of custody foundation) raw 
data generated by a machine in conjunction with the tes-
timony  [**630]  of an expert witness. See Reply Brief 
for Petitioner 16, n. 5. 

 [*2723]  This case does not present, and thus the 
Court's opinion does not address, any of these factual 
scenarios. 

* * * 

As in Melendez-Diaz, the primary purpose of the 
BAC report is clearly to serve as evidence. It is therefore 
testimonial, and the trial court erred in allowing the State 
to introduce it into evidence via Razatos' testimony. I 
respectfully concur. 
 
DISSENT BY: KENNEDY 
 
DISSENT 

JUSTICE KENNEDY, with whom THE CHIEF 
JUSTICE, JUSTICE BREYER, and JUSTICE ALITO 
join, dissenting. 

The Sixth Amendment Confrontation Clause binds 
the States and the National Government. Pointer v. 
Texas, 380 U.S. 400, 403, 85 S. Ct. 1065, 13 L. Ed. 2d 
923 (1965). Two Terms ago, in a case arising from a 
state criminal prosecution, the Court interpreted the 
Clause to mandate exclusion of a laboratory report 
sought to be introduced based on the authority of that 
report's own sworn statement that a test had been per-
formed yielding the results as shown. Melendez-Diaz v. 
Massachusetts, 557 U.S. ___, 129 S. Ct. 2527, 174 L. 
Ed. 2d 314 (2009).  [***49] The Court's opinion in that 
case held the report inadmissible because no one was 
present at trial to testify to its contents. 

Whether or not one agrees with the reasoning and 
the result in Melendez-Diaz, the Court today takes the 
new and serious misstep of extending that holding to 
instances like this one. Here a knowledgeable representa-
tive of the laboratory was present to testify and to ex-
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plain the lab's processes and the details of the report; but 
because he was not the analyst who filled out part of the 
form and transcribed onto it the test result from a ma-
chine printout, the Court finds a confrontation violation. 
Some of the principal objections to the Court's underly-
ing theory have been set out earlier and need not be re-
peated here. See id., at ___, 129 S. Ct. 2527, 174 L. Ed. 
2d 314 (KENNEDY, J., dissenting). Additional reasons, 
applicable to the extension of that doctrine and to the 
new ruling in this case, are now explained in support of 
this respectful dissent. 

I 

Before today, the Court had not held that the Con-
frontation Clause bars admission of scientific findings 
when an employee of the testing laboratory authenticates 
the findings, testifies to the laboratory's methods and 
practices, and is cross-examined  [***50] at trial. Far 
from replacing live testimony with "systematic" and "ex-
trajudicial" examinations, Davis v. Washington, 547 U.S. 
813, 835, 836, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006) 
(THOMAS, J., concurring in judgment in part and dis-
senting in part) (emphasis deleted and internal quotation 
marks omitted), these procedures are fully consistent 
with the Confrontation Clause and with well-established 
principles for ensuring that criminal trials are conducted 
in full accord with requirements of fairness and reliabil-
ity and with the confrontation guarantee. They do not 
"resemble Marian proceedings." Id., at 837, 126 S. Ct. 
2266, 165 L. Ed. 2d 224. 

The procedures followed here, but now invalidated 
by the Court, make live testimony rather than the "so-
lemnity" of a document the primary reason to credit the 
laboratory's scientific results. Id., at 838, 126 S. Ct. 2266, 
165 L. Ed. 2d 224. Unlike Melendez-Diaz, [**631]  
where the jury was asked to credit a laboratory's findings 
based solely on documents that were "quite plainly affi-
davits," 557 U.S., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 
314 (THOMAS, J., concurring) (internal quotation marks 
omitted), here the signature, heading, or legend on the 
document were routine authentication elements for a 
report that would be assessed and explained  [*2724]  by 
in-court testimony subject to full  [***51] cross-
examination. The only sworn statement at issue was that 
of the witness who was present and who testified. 

The record reveals that the certifying analyst's role 
here was no greater than that of anyone else in the chain 
of custody. App. 56 (laboratory employee's testimony 
agreeing that "once the material is prepared and placed in 
the machine, you don't need any particular expertise to 
record the results"). The information contained in the 
report was the result of a scientific process comprising 
multiple participants' acts, each with its own evidentiary 
significance. These acts included receipt of the sample at 

the laboratory; recording its receipt; storing it; placing 
the sample into the testing device; transposing the print-
out of the results of the test onto the report; and review 
of the results. See Id., at 48-56; see also Brief for State of 
New Mexico Dept. of Health Scientific Laboratory Divi-
sion as Amicus Curiae 4 (hereinafter New Mexico Scien-
tific Laboratory Brief) ("Each blood sample has original 
testing work by . . . as many as seve[n] analysts . . . ."); 
App. 62 (indicating that this case involved three labora-
tory analysts who, respectively, received, analyzed, and 
reviewed  [***52] analysis of the sample); cf. Brief for 
State of Indiana et al. as Amici Curiae in Briscoe v. Vir-
ginia, O. T. 2009, No. 07-11191, p. 10 (hereinafter Indi-
ana Brief) (explaining that DNA analysis can involve the 
combined efforts of up to 40 analysts). 

In the New Mexico scientific laboratory where the 
blood sample was processed, analyses are run in batches 
involving 40-60 samples. Each sample is identified by a 
computer-generated number that is not linked back to the 
file containing the name of the person from whom the 
sample came until after all testing is completed. See New 
Mexico Scientific Laboratory Brief 26. The analysis is 
mechanically performed by the gas chromatograph, 
which may operate -- as in this case -- after all the labo-
ratory employees leave for the day. See id., at 17. And 
whatever the result, it is reported to both law enforce-
ment and the defense. See id., at 36. 

The representative of the testing laboratory whom 
the prosecution called was a scientific analyst named Mr. 
Razatos. He testified that he "help[ed] in overseeing the 
administration of these programs throughout the State," 
and he was qualified to answer questions concerning 
each of these steps. App. 49. The Court  [***53] has held 
that the government need not produce at trial "everyone 
who laid hands on the evidence," Melendez-Diaz, supra, 
at ___, n. 1, 129 S. Ct. 2527, 174 L. Ed. 2d 314. Here, 
the defense used the opportunity in cross-examination to 
highlight the absence at trial of certain laboratory em-
ployees. Under questioning by Bullcoming's attorney, 
Razatos acknowledged that his name did not appear on 
the report; that he did not receive the sample, perform the 
analysis, or complete the review; and that he did not 
know the reason for some personnel decisions. App. 58. 
After weighing arguments from defense counsel con-
cerning  [**632]  these admissions, and after considering 
the testimony of Mr. Razatos, who knew the laboratory's 
protocols and processes, the jury found no reasonable 
doubt as to the defendant's guilt. 

In these circumstances, requiring the State to call the 
technician who filled out a form and recorded the results 
of a test is a hollow formality. The defense remains free 
to challenge any and all forensic evidence. It may call 
and examine the technician who performed a test. And it 
may call other expert witnesses to explain that tests are 
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not always reliable or that the technician might have 
made a mistake.  [***54] The jury can then decide 
whether to credit  [*2725]  the test, as it did here. The 
States, furthermore, can assess the progress of scientific 
testing and enact or adopt statutes and rules to ensure 
that only reliable evidence is admitted. Rejecting these 
commonsense arguments and the concept that reliability 
is a legitimate concern, the Court today takes a different 
course. It once more assumes for itself a central role in 
mandating detailed evidentiary rules, thereby extending 
and confirming Melendez-Diaz's "vast potential to dis-
rupt criminal procedures." 557 U.S., at ___, 129 S. Ct. 
2527, 174 L. Ed. 2d 314 (KENNEDY, J., dissenting). 

II 

The protections in the Confrontation Clause, and in-
deed the Sixth Amendment in general, are designed to 
ensure a fair trial with reliable evidence. But the Craw-
ford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. 
Ed. 2d 177 (2004), line of cases has treated the reliability 
of evidence as a reason to exclude it. Id., at 61-62, 124 S. 
Ct. 1354, 158 L. Ed. 2d 177. Today, for example, the 
Court bars admission of a lab report because it "is for-
malized in a signed document." Ante, at 15 (internal quo-
tation marks omitted). The Court's unconventional and 
unstated premise is that the State -- by acting to ensure a 
statement's reliability -- makes the statement  [***55] 
more formal and therefore less likely to be admitted. 
Park, Is Confrontation the Bottom Line? 19 Regent U. L. 
Rev. 459, 461 (2007). That is so, the Court insists, be-
cause reliability does not animate the Confrontation 
Clause. Ante, at 11; Melendez-Diaz, supra, at ___, 129 S. 
Ct. 2527, 174 L. Ed. 2d 314; Crawford, supra, at 61-62, 
124 S. Ct. 1354, 158 L. Ed. 2d 177. Yet just this Term 
the Court ruled that, in another confrontation context, 
reliability was an essential part of the constitutional in-
quiry. See Michigan v. Bryant, 562 U.S. ___, ___-___, 
___-___, 131 S. Ct. 1143, 179 L. Ed. 2d 93 (2010). 

Like reliability, other principles have weaved in and 
out of the Crawford jurisprudence. Solemnity has some-
times been dispositive, see Melendez-Diaz, 557 U.S., at 
___, 129 S. Ct. 2527, 174 L. Ed. 2d 314; id., at ___, 129 
S. Ct. 2527, 174 L. Ed. 2d 314 (THOMAS, J., concur-
ring), and sometimes not, see Davis, 547 U.S., at 834-
837, 841, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (THOMAS, 
J., concurring in judgment in part and dissenting in part). 
So, too, with the elusive distinction between utterances 
aimed at proving past events, and those calculated to 
help police keep the peace. Compare Davis, supra, and 
Bryant, 562 U.S., at ___-___, 131 S. Ct. 1143, 179 L. Ed. 
2d 93, with id., at ___-___, 131 S. Ct. 1143, 179 L. Ed. 
2d 93 (SCALIA, J., dissenting). 

It is not  [***56] even clear which witnesses'  
[**633]  testimony could render a scientific report ad-

missible under the Court's approach. Melendez-Diaz 
stated an inflexible rule: Where "analysts' affidavits" 
included "testimonial statements," defendants were "enti-
tled to be confronted with the analysts" themselves. 557 
U.S., at ___, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (internal 
quotation marks omitted). Now, the Court reveals, this 
rule is either less clear than it first appeared or too strict 
to be followed. A report is admissible, today's opinion 
states, if a "live witness competent to testify to the truth 
of the statements made in the report" appears. Ante, at 1. 
Such witnesses include not just the certifying analyst, but 
also any "scientist who . . . perform[ed] or observe[d] the 
test reported in the certification." Ante, at 2. 

Today's majority is not committed in equal shares to 
a common set of principles in applying the holding of 
Crawford. Compare Davis, supra (opinion for the Court 
by SCALIA, J.), with id., at 834, 126 S. Ct. 2266, 165 L. 
Ed. 2d 224 (THOMAS, J., concurring in judgment in part 
and dissenting in part); and Bryant, supra, (opinion for 
the Court [*2726]  by SOTOMAYOR, J.), with id., at 
___, 131 S. Ct. 1143, 179 L. Ed. 2d 93 (THOMAS, J., 
concurring in judgment), and id., at ___, 131 S. Ct. 1143, 
179 L. Ed. 2d 93 (SCALIA, J.,  [***57] dissenting), and 
id., at ___, 131 S. Ct. 1143, 179 L. Ed. 2d 93 
(GINSBURG, J., dissenting); and ante, at ___ (slip op., 
at 1) (opinion of the Court), with ante, at ___ (slip op., at 
1) (SOTOMAYOR, J., concurring). That the Court in the 
wake of Crawford has had such trouble fashioning a 
clear vision of that case's meaning is unsettling; for 
Crawford binds every judge in every criminal trial in 
every local, state, and federal court in the Nation. This 
Court's prior decisions leave trial judges to "guess what 
future rules this Court will distill from the sparse consti-
tutional text," Melendez-Diaz, supra, at ___, 129 S. Ct. 
2527, 174 L. Ed. 2d 314 (KENNEDY, J., dissenting), or 
to struggle to apply an "amorphous, if not entirely sub-
jective," "highly context-dependent inquiry" involving 
"open-ended balancing." Bryant, supra, at ___, 131 S. 
Ct. 1143, 179 L. Ed. 2d 93 (SCALIA, J., dissenting) (in-
ternal quotation marks omitted) (listing 11 factors rele-
vant under the majority's approach). 

The persistent ambiguities in the Court's approach 
are symptomatic of a rule not amenable to sensible appli-
cations. Procedures involving multiple participants illus-
trate the problem. In Melendez-Diaz the Court insisted 
that its opinion did not require everyone in the chain of  
[***58] custody to testify but then qualified that "what 
testimony is introduced must . . . be introduced live." 557 
U.S., at ___, n. 1, 129 S. Ct. 2527, 174 L. Ed. 2d 314; 
ante, at 6, n. 2. This could mean that a statement that 
evidence remained in law-enforcement custody is admis-
sible if the statement's maker appears in court. If so, an 
intern at police headquarters could review the evidence 
log, declare that chain of custody was retained, and so 
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testify. The rule could also be that that the intern's state-
ment -- which draws on statements in the evidence log -- 
is inadmissible unless every officer who signed the log 
appears at trial. That rule, if applied to this case, would 
have conditioned admissibility of the report on the testi-
mony of three or more identified witnesses. See App. 62. 
In other instances, 7 or even 40  [**634]  witnesses could 
be required. See supra, at 3. The court has thus -- in its 
fidelity to Melendez-Diaz -- boxed itself into a choice of 
evils: render the Confrontation Clause pro forma or con-
strue it so that its dictates are unworkable. 

III 

Crawford itself does not compel today's conclusion. 
It is true, as Crawford confirmed, that the Confrontation 
Clause seeks in part to bar the government  [***59] from 
replicating trial procedures outside of public view. See 
541 U.S., at 50, 124 S. Ct. 1354, 158 L. Ed. 2d 177; Bry-
ant, supra, at ___, 131 S. Ct. 1143, 179 L. Ed. 2d 93. 
Crawford explained that the basic purpose of the Clause 
was to address the sort of abuses exemplified at the noto-
rious treason trial of Sir Walter Raleigh. 541 U.S., at 51, 
124 S. Ct. 1354, 158 L. Ed. 2d 177. On this view the 
Clause operates to bar admission of out-of-court state-
ments obtained through formal interrogation in prepara-
tion for trial. The danger is that innocent defendants may 
be convicted on the basis of unreliable, untested state-
ments by those who observed -- or claimed to have ob-
served -- preparation for or commission of the crime. 
And, of course, those statements might not have been 
uttered at all or -- even if spoken -- might not have been 
true. 

A rule that bars testimony of that sort, however, 
provides neither cause nor necessity to impose a consti-
tutional bar on the admission of impartial lab reports like 
the instant one, reports prepared by experienced techni-
cians in laboratories that follow professional norms and 
scientific protocols. In addition to the constitutional  
[*2727]  right to call witnesses in his own defense, the 
defendant in this case was already protected by checks 
on potential  [***60] prosecutorial abuse such as free 
retesting for defendants; result-blind issuance of reports; 
testing by an independent agency; routine processes per-
formed en masse, which reduce opportunities for tar-
geted bias; and labs operating pursuant to scientific and 
professional norms and oversight. See Brief for Respon-
dent 5, 14-15, 41, 54; New Mexico Scientific Laboratory 
Brief 2, 26. 

 In addition to preventing the State from conducting 
ex parte trials, Crawford's rejection of the regime of 
Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 
2d 597 (1980), seemed to have two under-lying jurispru-
dential objectives. One was to delink the intricacies of 
hearsay law from a constitutional mandate; and the other 

was to allow the States, in their own courts and legisla-
tures and without this Court's supervision, to explore and 
develop sensible, specific evidentiary rules pertaining to 
the admissibility of certain statements. These results 
were to be welcomed, for this Court lacks the experience 
and day-to-day familiarity with the trial process to suit it 
well to assume the role of national tribunal for rules of 
evidence. Yet far from pursuing these objectives, the 
Court rejects them in favor of their opposites. 

Instead of freeing  [***61] the Clause from reliance 
on hearsay doctrines, the Court has now linked the 
Clause with hearsay rules in their earliest, most rigid, and 
least refined formulations. See, e.g., Mosteller, Remak-
ing Confrontation Clause and Hearsay Doctrine Under 
the Challenge of Child Sexual Abuse Prosecutions, 1993 
U. Ill. L. Rev. 691, 739-740, 742, 744-746; Gallanis, The 
Rise of Modern Evidence Law, 84 Iowa L. Rev. 499, 
502-503, 514-515, 533-537  [**635]  (1999). In cases 
like Melendez-Diaz and this one, the Court has tied the 
Confrontation Clause to 18th century hearsay rules 
unleavened by principles tending to make those rules 
more sensible. Sklansky, Hearsay's Last Hurrah, 2009 S. 
Ct. Rev. 1, 5-6, 36. As a result, the Court has taken the 
Clause far beyond its most important application, which 
is to forbid sworn, ex parte, out-of-court statements by 
unconfronted and available witnesses who observed the 
crime and do not appear at trial. 

Second, the States are not just at risk of having some 
of their hearsay rules reviewed by this Court. They often 
are foreclosed now from contributing to the formulation 
and enactment of rules that make trials fairer and more 
reliable. For instance, recent state laws allowing  [***62] 
admission of well-documented and supported reports of 
abuse by women whose abusers later murdered them 
must give way, unless that abuser murdered with the 
specific purpose of foreclosing the testimony. Giles v. 
California, 554 U.S. 353, 128 S. Ct. 2678, 171 L. Ed. 2d 
488 (2008); Sklansky, supra, at 14-15. Whether those 
statutes could provide sufficient indicia of reliability and 
other safeguards to comply with the Confrontation 
Clause as it should be understood is, to be sure, an open 
question. The point is that the States cannot now partici-
pate in the development of this difficult part of the law. 

In short, there is an ongoing, continued, and sys-
temic displacement of the States and dislocation of the 
federal structure. Cf. Melendez-Diaz, supra, at ___, ___, 
___, 129 S. Ct. 2527, 174 L. Ed. 2d 314. If this Court 
persists in applying wooden formalism in order to bar 
reliable testimony offered by the prosecution -- testi-
mony thought proper for many decades in state and fed-
eral courts committed to devising fair trial processes -- 
then the States might find it necessary and appropriate to 
enact statutes to accommodate this new, intrusive federal 
regime. If they do, those  [*2728]  rules could remain on 
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State statute books for decades, even if  [***63] subse-
quent decisions of this Court were to better implement 
the objectives of Crawford. This underscores the disrup-
tive, long-term structural consequences of decisions like 
the one the Court announces today. 

States also may decide it is proper and appropriate to 
enact statutes that require defense counsel to give ad-
vance notice if they are going to object to introduction of 
a report without the presence in court of the technician 
who prepared it. Indeed, today's opinion relies upon laws 
of that sort as a palliative to the disruption it is causing. 
Ante, at 17 (plurality opinion). It is quite unrealistic, 
however, to think that this will take away from the de-
fense the incentives to insist on having the certifying 
analyst present. There is in the ordinary case that pro-
ceeds to trial no good reason for defense counsel to 
waive the right of confrontation as the Court now inter-
prets it. 

Today's opinion repeats an assertion from Melendez-
Diaz that its decision will not "impose an undue burden 
on the prosecution." Ante, at 16 (plurality opinion). But 
evidence to the contrary already has begun to mount. 
See, e.g., Brief for State of California et al. as Amici Cu-
riae 7 (explaining that the 10  [***64] toxicologists for 
the Los Angeles Police Department spent 782 hours at 
261 court appearances during a 1-year period); Brief for 
National District Attorneys Association et al. as  [**636]  
Amici Curiae 23 (observing that each blood-alcohol ana-
lyst in California processes 3,220 cases per year on aver-
age). New and more rigorous empirical studies further 
detailing the unfortunate effects of Melendez-Diaz are 
sure to be forthcoming. 

In the meantime, New Mexico's experience exempli-
fies the problems ahead. From 2008 to 2010, subpoenas 

requiring New Mexico analysts to testify in impaired-
driving cases rose 71%, to 1,600 -- or 8 or 9 every work-
day. New Mexico Scientific Laboratory Brief 2. In a 
State that is the Nation's fifth largest by area and that 
employs just 10 total analysts, id., at 3, each analyst in 
blood alcohol cases recently received 200 subpoenas per 
year, id., at 33. The analysts now must travel great dis-
tances on most working days. The result has been, in the 
laboratory's words, "chaotic." Id., at 5. And if the defense 
raises an objection and the analyst is tied up in another 
court proceeding; or on leave; or absent; or delayed in 
transit; or no longer employed; or ill; or no longer living,  
[***65] the defense gets a windfall. As a result, good 
defense attorneys will object in ever-greater numbers to a 
prosecution failure or inability to produce laboratory 
analysts at trial. The concomitant increases in subpoenas 
will further impede the state laboratory's ability to keep 
pace with its obligations. Scarce state resources could be 
committed to other urgent needs in the criminal justice 
system. 

* * * 

Seven years after its initiation, it bears remembering 
that the Crawford approach was not preordained. This 
Court's missteps have produced an interpretation of the 
word "witness" at odds with its meaning elsewhere in the 
Constitution, including elsewhere in the Sixth Amend-
ment, see Amar, Sixth Amendment First Principles, 84 
Geo. L. J. 641, 647, 691-696 (1996), and at odds with the 
sound administration of justice. It is time to return to 
solid ground. A proper place to begin that return is to 
decline to extend Melendez-Diaz to bar the reliable, 
commonsense evidentiary framework the State sought to 
follow in this case. 
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OPINION

[*5] JUSTICE LaVECCHIA delivered the opinion
of the Court.

Defendant Julie Michaels was charged with
second-degree vehicular homicide, third-degree assault
by auto, and four other related charges, as well as motor
vehicle citations, including driving while intoxicated,
reckless driving, possession of a controlled dangerous
substance in a motor vehicle, and possession of an open
container of alcohol. Laboratory [**12] results of gas
chromatography/mass spectrometry tests performed on
defendant's blood sample, which was drawn at a hospital
the evening of her motor vehicle accident, revealed the
presence of cocaine, alprazolam (an active ingredient of
Xanax), and benzoethylene (a cocaine metabolite).

At trial, the State introduced testimony from Edward
Barbieri, Ph.D., an assistant supervisor and toxicology
technical leader from the private laboratory that had
performed the testing on defendant's blood sample and
issued a report certifying the test results. Dr. Barbieri was
responsible for supervising the technicians and analysts
who were involved in the gas chromatography/mass
spectrometry testing. He also was responsible for their
adherence to the laboratory's policies and protocols for
the testing procedures. He had reviewed the test results
and satisfied himself that the test data accurately
identified and quantified the substances found in
defendant's blood, and he had signed and certified the
laboratory results set forth in the report. Over defendant's
objection, the report was admitted into evidence without
the testimony of the fourteen individuals who had
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performed various tasks associated [**13] [*6] with the
testing procedures. A jury convicted defendant on all
counts, and the Appellate Division affirmed defendant's
conviction.

We granted certification in this matter to consider
defendant's argument that her Sixth Amendment
confrontation rights were violated because the laboratory
report was admitted, although defendant had not had the
opportunity to confront each laboratory employee who
participated in the testing that generated the results
contained in the report. We now hold that the admission
of the laboratory report did not violate defendant's
confrontation rights. The laboratory supervisor -- who
testified and was available for cross-examination -- was
knowledgeable about the testing process that he was
responsible for supervising. He had reviewed the
machine-generated data from the testing, had determined
that the results demonstrated that defendant had certain
drugs present in her system, and had certified the results
in a report that he had prepared and signed.

We recognize that the forensic report in issue is
"testimonial" and that it is the type of document subject
to the Confrontation Clause. See Bullcoming v. New
Mexico, 564 U.S. , , 131 S. Ct. 2705, 2717, 180 L. Ed.
2d 610, 624 (2011) (determining that signed and certified
laboratory report was formalized sufficiently to be
characterized [**14] as testimonial); cf. State v. Sweet,
195 N.J. 357, 373-74, 949 A.2d 809 (2008) (noting
testimonial nature of signed and certified New Jersey
State Laboratory certificates prepared for use in State
prosecution), cert. denied, 557 U.S. 934, 129 S. Ct. 2858,
174 L. Ed. 2d 601 (2009). However, in this matter we
join the many courts that have concluded that a
defendant's confrontation rights are not violated if a
forensic report is admitted at trial and only the
supervisor/reviewer testifies and is available for
cross-examination, when the supervisor is knowledgeable
about the testing process, reviews scientific testing data
produced, concludes that the data indicates the presence
of drugs, and prepares, certifies, and signs a report setting
forth the results of the testing. In examining the
testimony and documentary evidence challenged in this
matter, we do not [*7] find it to be equivalent to the
"surrogate testimony" that the United States Supreme
Court found problematic in Bullcoming, supra, 564 U.S.
at , 131 S. Ct. at 2715-16, 180 L. Ed. 2d at 621-22.

Finding no denial of defendant's confrontation rights

in this proceeding, we affirm defendant's conviction.

I.

A.

On March 3, 2008, at approximately 10:15 p.m.,
defendant caused a two-car collision. Danielo Diaz, the
driver of the second car, was driving northbound on
Route 23 in Hardyston Township. There, Route 23 is a
two-lane road [**15] with a double yellow center line
and a speed limit of forty-five miles per hour. Defendant
was driving southbound but swerved into the northbound
lane as she reached the crest of a hill. Diaz testified that
he saw headlights approaching on his side of the road, but
had no time to react before defendant's vehicle struck his
vehicle head-on.

Sergeant John Broderick, the police officer
responding to the scene, found defendant's car straddling
the yellow line facing southbound. Diaz's car was situated
perpendicular to defendant's. Diaz and his passenger,
Dylan Vecchiarelli, appeared to be injured and in pain.
Defendant, who was slumped in her seat, answered
Broderick's questions in a slurred voice. Her eyes were
partly closed. When she exited her vehicle, she did not
seem to be in pain although her ankle appeared to
Broderick to be broken. Defendant seemed to Broderick
to be under the influence of drugs or alcohol.

Defendant was taken by ambulance to St. Clare's
Hospital in Sussex County where she was met by
Detective Karl Ludwig, who had been dispatched to
obtain a blood sample from her. Although defendant
initially informed Ludwig that she was Jodie Callaway of
Moscow, Iowa, it was later [**16] determined that she
was Julie Michaels of Wayne, New Jersey, and that Jodie
Callaway was her [*8] sister. When asked what had
happened, defendant told Ludwig that she had been on
the wrong side of the road and hit a car. Ludwig noted
that defendant's eyes were red and droopy, her speech
was slurred, and she was lethargic. Defendant gave
permission for blood samples to be taken but would not
sign the consent form. She informed Ludwig that she had
not used any alcohol that night, but had taken prescription
Xanax at 3:00 p.m. She also stated that her blood would
test positive for cocaine because she had used it four days
earlier. Defendant later altered her statement, telling
Ludwig that, on the night of the accident, she had taken
Xanax that belonged to her sister and had used cocaine.
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Meanwhile, Diaz and Vecchiarelli were transported
by helicopter from the scene of the accident to a trauma
hospital. Diaz remained in the hospital for about a month
for injuries that included a fractured cheekbone and nose,
a broken femur with an open wound, and bruised lungs.
Vecchiarelli's injuries included multiple fractures of the
skull, a spinal cord fracture, a partial rupture of the
thoracic aorta, lacerations [**17] of the spleen, and a
broken femur. Despite weeks of intensive treatment for
his serious injuries, Vecchiarelli's condition deteriorated.
He died from his injuries on April 2, 2008.

Defendant's blood sample was sent by the Hardyston
Police Department to NMS Labs, a private laboratory in
Willow Grove, Pennsylvania, that performs analytical
testing for a number of private and public entities. NMS
was instructed to test the sample for the presence of
alcohol and drugs, and to determine the quantities of any
substances found. Tests were performed by
approximately fourteen NMS analysts.1 Specifically,
small samples, or aliquots, drawn from the original
sample were screened for alcohol and a broad range of
drugs. Computer analysis of the [*9] results of the
screening tests indicated presumptive positives for
cocaine metabolites, benzodiazepines, and marijuana
products. New aliquots from the blood sample were
analyzed using a combined gas chromatography/mass
spectrometry machine.2 That testing showed that
defendant's blood sample contained cocaine,
benzoethylene (a cocaine metabolite), and alprazolam (a
type of benzodiazepine that is the active ingredient in
Xanax). Defendant's blood tested negative [**18] for
marijuana.

1 Fourteen NMS employees were involved in
various aspects of handling and testing
defendant's blood sample. We refer to these
various analysts and technicians collectively as
"analysts" throughout the opinion for simplicity
and because the evidence does not detail the
specific role played by each individual.
2 As was explained at trial by the State's expert
and author of the report on defendant's blood
testing, to perform this testing, an analyst injects
an aliquot of the blood to be tested into the gas
chromatography/mass spectrometry machine. In
the gas chromatography portion of the test, the
sample is vaporized and passes through a thin
100-foot-long tube that separates the different
compounds in the sample. The machine records

the amount of time the compounds take to pass
through the tube. When the compounds emerge
from the gas chromatograph, they are ionized by
the mass spectrometer, which records the
molecular weights of the fractions generated. The
machine produces graphs that identify and
quantify the compounds in the sample by
comparing the time they take to pass through the
tube against the results for the calibration and
control materials, and comparing the compounds'
[**19] molecular weights to the molecular
weights of a "library" of known compounds. The
data is compared to runs performed with
calibration and control materials to ensure the
accurate operation of the machine.

The testing of defendant's blood sample produced
approximately 950 pages of data, which was provided to
Dr. Barbieri, a forensic toxicologist and pharmacologist
who held three titles at NMS: Forensic Toxicologist,
Toxicology Technical Leader, and Assistant Laboratory
Director. Dr. Barbieri reviewed all the data in order to
satisfy himself that (1) the testing had been done
according to standard operating procedures, and (2) the
results were correct. Dr. Barbieri wrote, and then certified
and signed, a report stating that defendant's blood
contained 270 ng/mL of alprazalam, 140 ng/mL of
cocaine, and 2500 ng/mL of benzoethylene. Dr. Barbieri's
report concluded that the presence of those quantities of
drugs in defendant's blood would have caused her to be
impaired and unfit to operate a motor vehicle at the time
the blood sample was collected.

[*10] B.

In October 2008, defendant was indicted on charges
of second-degree vehicular homicide while intoxicated,
N.J.S.A. 39:4-50, N.J.S.A. 2C:11-5 (count one);
third-degree assault [**20] by auto while intoxicated,
N.J.S.A. 39:4-50, N.J.S.A. 2C:12-1(c)(2) (count two);
third-degree causing death while driving unlicensed or
with a suspended license, N.J.S.A. 39:3-40, N.J.S.A.
2C:40-22(a) (count three); fourth-degree causing serious
bodily injury while driving unlicensed or with a
suspended license, N.J.S.A. 39:3-40, N.J.S.A. 2C:40-22(a)
(count four); third-degree giving false information to a
law enforcement officer, N.J.S.A. 2C:29-3(b)(4) (count
five); and third-degree possession of a controlled
dangerous substance, N.J.S.A. 2C:35-10(a) (count six).
Defendant also previously had been issued six motor
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vehicle citations in connection with the collision.3

3 The citations received by defendant were
driving while intoxicated, N.J.S.A. 39:4-50;
driving with a revoked license, N.J.S.A. 39:3-40;
reckless driving, N.J.S.A. 39:4-96; failure to keep
right, N.J.S.A. 39:4-82; possession of a controlled
dangerous substance in a motor vehicle, N.J.S.A.
39:4-49.1; and possession of an open container of
alcohol, N.J.S.A. 39:4-51b.

Defendant's in limine motions to dismiss the
indictment were denied. The case was tried over fourteen
days in February and March 2011. The State presented
testimony from Diaz, two other drivers who had observed
the collision and defendant's driving, several police
officers including Broderick and Ludwig, the doctor who
had treated Vecchiarelli prior to his death, the supervising
nurse who had treated defendant [**21] upon her arrival
at the hospital and who had drawn the blood sample, and
Dr. Barbieri of NMS.4 Defendant presented two
witnesses but did not testify on her own behalf.

4 Dr. Barbieri was recognized by the court,
without objection, as a qualified expert in the
fields of forensic toxicology and pharmacology.

Dr. Barbieri testified about the general processes
used by NMS to analyze blood samples, the specific tests
performed on defendant's [*11] blood, and the results of
those tests. Dr. Barbieri acknowledged that there is a
"human element" to the testing procedures and that he
had not conducted the tests himself. However, he stated
that he personally had reviewed the voluminous
machine-generated data and was satisfied that the testing
had been done properly and that his independent review
permitted him to certify the results. Dr. Barbieri opined
that, at the time of the collision, defendant's
concentration, judgment, response time, coordination,
and sense of caution would have been impaired by the
quantity of alprazalam and cocaine found in her system,
and that she would have been unable to drive safely.

Defendant objected to the admission of Dr. Barbieri's
report as hearsay; however, the trial [**22] court
determined that no applicable law compelled its
exclusion. At the close of the State's case, defendant
moved to strike Dr. Barbieri's testimony, contending that
the State was required to present testimony from the
persons who actually conducted the testing and that Dr.
Barbieri did not personally perform, or assist in

performing, the tests that formed the basis of his report
and testimony. The trial court denied the motion to strike
Dr. Barbieri's testimony, specifically noting that, "as the
supervisor of the lab, certainly he's in a position to testify
about the procedures that were employed and give an
opinion, based on his expertise, what conclusions should
flow from that testing." The trial court also denied a
motion for a judgment of acquittal on counts one and
three on the ground that there was insufficient proof of
Vecchiarelli's cause of death.

The jury found defendant guilty on all counts. The
court denied defendant's motion for a new trial, which
raised, among other arguments, a Sixth Amendment
Confrontation Clause objection to the testimony by Dr.
Barbieri. The court sentenced defendant to an aggregate
extended term of eighteen years' imprisonment with
twelve years and two months of parole ineligibility,
[**23] and life-time suspension of driving privileges.

Defendant appealed on the grounds that the trial
court should have excluded testimony by Dr. Barbieri and
by Vecchiarelli's physician, as well as certain inculpatory
statements by defendant. [*12] She also argued that her
sentence was excessive. The Appellate Division affirmed
the conviction and sentence in an unpublished opinion.

Addressing the argument that Dr. Barbieri's
testimony violated defendant's confrontation rights, the
Appellate Division reviewed recent Confrontation Clause
cases from the United States Supreme Court, as well as
its own published opinion in State v. Rehmann, 419 N.J.
Super. 451, 17 A.3d 278 (App. Div. 2011). The panel
held that Dr. Barbieri's testimony did not violate
defendant's confrontation rights because Dr. Barbieri,
who was trained to perform the tests, made an
independent assessment of data collected by the analysts
he supervised, testified about the process by which
samples are tested and the tests performed on defendant's
blood, and explained the test results. The panel noted that
no questions about testing procedures or results were
asked on cross-examination that Dr. Barbieri was not able
to answer fully, and concluded that defendant was not
denied a meaningful opportunity for cross-examination
[**24] merely because Dr. Barbieri personally had not
performed the tests. In addition, the panel noted that,
under N.J.R.E. 703, Dr. Barbieri, who was properly
qualified as an expert, could rely on inadmissible hearsay
evidence in forming his independent opinion. The panel
concluded that the trial court's other rulings were correct
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and that defendant's sentence was not excessive.

We granted defendant's petition for certification,
"limited to the issue of whether defendant's right of
confrontation was violated by the admission of the expert
testimony and report regarding the results of the
laboratory analysis of defendant's blood samples." State
v. Michaels, 214 N.J. 114, 114, 67 A.3d 1189 (2013).

II.

A.

Defendant argues that the admission of Dr. Barbieri's
report and testimony violated the Confrontation Clause
because Dr. Barbieri was not the person who performed
the tests conducted on [*13] her blood sample. She
asserts that the test results, data, and charts contained in
the report are testimonial because the testing was done to
produce evidence for trial, as shown by the fact that the
report was sent to the Sussex County Prosecutor's Office
and references "State v. Julie Michaels" as its subject
matter. Based on the United States Supreme Court's
decision in Bullcoming, defendant argues [**25] that the
analysts who performed the tests should have been
subject to cross-examination because there was a
possibility of human error in the testing and their duties
involved more than simply transcribing
machine-produced data. In particular, defendant notes
that, although Dr. Barbieri certified in his report that the
samples and seals had maintained their integrity, only the
analysts who worked with the samples could have
ensured that that was the case.

Defendant emphasizes that, unlike the supervisor in
Rehmann, supra, 419 N.J. Super. at 457-59, 17 A.3d 278,
whose testimony about test results the Appellate Division
held was permissible, Dr. Barbieri was not closely and
directly involved with the testing on which he based his
report. Defendant also asserts that the State improperly
failed to notify her before trial that Dr. Barbieri was not
the person who performed the tests, thus depriving her of
her right to depose the person who performed the tests
used against her if that person was not going to be
available to testify at trial.

In response to the State's argument that defendant
waived her Confrontation Clause argument by failing to
raise the issue before or during trial, defendant asserts
that she preserved her confrontation claim by objecting to
the [**26] testimony and report at trial as unreliable

hearsay evidence. Defendant also argues that the "notice
and demand" procedure of N.J.S.A. 2C:35-19 does not
justify introduction of Dr. Barbieri's report because that
statute only applies to State Forensic Laboratories, not to
private laboratories like NMS.

B.

The State first argues that defendant waived her
Confrontation Clause argument by objecting to Dr.
Barbieri's report only on [*14] hearsay grounds at trial.
The State asserts that the raw data provided to defendant
during discovery put defendant on notice that the tests
were not conducted by Dr. Barbieri himself. The State
frames defendant's decision not to challenge Dr.
Barbieri's testimony on Confrontation Clause grounds as
a strategic decision with which she must live. The State
also asserts that, under N.J.R.E. 703, Dr. Barbieri was
allowed to rely on otherwise inadmissible hearsay
statements, like the raw data in this case, to form the
independent opinion expressed in his report and
testimony. Therefore, the underlying data was admissible
to establish the basis for his opinion.

Turning to the merits of defendant's Confrontation
Clause argument, the State argues that Dr. Barbieri's
testimony did not violate defendant's confrontation rights
because Dr. Barbieri was the one who [**27] reviewed
the raw data, produced the report based on his
professional evaluation of the data, and formally certified
the accuracy of the results. He thus was the author of the
testimonial statements against defendant, and defendant
was given an opportunity to cross-examine him at trial in
respect of those statements. The State also contends that
denying defendant an opportunity to confront the analysts
who conducted the tests did not violate her Confrontation
Clause rights because the data produced by those analysts
was not testimonial. The State argues that the test results
were not testimonial because they were machine
generated and were not formalized, sworn, or certified
documents. Further, the State asserts that the results were
not testimonial because the analysts performing the tests
conducted them according to standard procedures and
without any knowledge of the origin of the samples or the
purpose for which the results were being obtained. The
State points out that, although NMS conducts testing for
law enforcement clients, it also conducts testing for
clients such as coroners, physicians, and drug treatment
facilities operating outside of the realm of law
enforcement.
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Finally, the State urges [**28] this Court to adopt a
"workable rule," given the nature of modern laboratory
work, where a number of [*15] different individuals
may be involved in the procedures necessary to produce a
test result and who may recall little about any particular
test. In arguing for practicality, the State argues that this
Court should examine the evidence closely and avoid
rigidly requiring the testimony of every laboratory
analyst and assistant in any way connected with whatever
testing is involved in a particular forensic laboratory
report.

III.

The Sixth Amendment to the United States
Constitution provides in part that, "[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to be
confronted with the witnesses against him."5 The Clause
is applicable to the States by virtue of the Fourteenth
Amendment. See Pointer v. Texas, 380 U.S. 400, 403, 85
S. Ct. 1065, 1068, 13 L. Ed. 2d 923, 926 (1965).

5 The New Jersey Constitution provides for like
protection to an accused. See N.J. Const. art. I, ¶
10 (guaranteeing right of accused "to be
confronted with the witnesses against him").

This appeal requires that we address whether
admission of a particular forensic report violates
defendant's confrontation rights where the fourteen
analysts who were involved in the testing utilized in the
certified report were not individually called to testify at
trial. The question is made difficult by [**29] the
differing analyses used by United States Supreme Court
justices in contemporary Confrontation Clause
jurisprudence. We therefore begin with the Supreme
Court's decisions on the subject.

A.

Prior to the current turmoil over confrontation rights,
the Supreme Court had held that the Confrontation
Clause allowed admission of an out-of-court statement if
the statement fit "within a firmly rooted hearsay
exception" or bore "particularized guarantees of
trustworthiness." Ohio v. Roberts, 448 U.S. 56, 66, 100 S.
Ct. 2531, 2539, 65 L. Ed. 2d 597, 608 (1980) (explaining
that if [*16] statement "bears adequate indicia of
reliability," Confrontation Clause does not bar admission
of unavailable witness's statement against criminal
defendant). That understanding was upended twenty-four

years later when the Supreme Court rejected the Roberts
reliability analysis and held that an accused's right to
confront witnesses applies to all out-of-court statements
that are "testimonial." Crawford v. Washington, 541 U.S.
36, 68, 124 S. Ct. 1354, 1374, 158 L. Ed. 2d 177, 203
(2004).

In Crawford, Justice Scalia, writing for the Court,
examined the confrontation right's English common law
and statutory roots, and its development in the American
colonies leading to its inclusion in the Federal
Constitution, and concluded that the Confrontation
Clause was directed at "the civil-law mode of criminal
procedure, and particularly its use of ex parte
examinations as evidence [**30] against the accused."
Id. at 50, 124 S. Ct. at 1363, 158 L. Ed. 2d at 192. Based
on its historical analysis, the Crawford Court concluded
"that the Framers would not have allowed admission of
testimonial statements of a witness who did not appear at
trial unless he was unavailable to testify, and the
defendant had had a prior opportunity for
cross-examination." Id. at 53-54, 124 S. Ct. at 1365, 158
L. Ed. 2d at 194. In other words, "[w]here testimonial
evidence is at issue . . . the Sixth Amendment demands
what the common law required: unavailability and a prior
opportunity for cross-examination." Id. at 68, 124 S. Ct.
at 1374, 158 L. Ed. 2d at 203.

Although Crawford's analysis hinged on whether the
out-of-court statement was testimonial, the Court did not
define "testimonial statements." Ibid. However, the
Crawford decision identified certain "formulations of
[the] core class of 'testimonial' statements," such as

ex parte in-court testimony or its
functional equivalent -- that is, material
such as affidavits, custodial examinations,
prior testimony that the defendant was
unable to cross-examine, or similar pretrial
statements that declarants would
reasonably expect to be used
prosecutorially; extrajudicial statements . .
. contained in formalized testimonial
materials, such as affidavits, depositions,
prior testimony, or confessions; [and]
statements that were [**31] made under
circumstances which would [*17] lead an
objective witness reasonably to believe
that the statement would be available for
use at a later trial.
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[Id. at 51-52, 124 S. Ct. at 1364, 158
L. Ed. 2d at 193 (first alteration in
original) (citations and internal quotation
marks omitted).]

Importantly, whether a statement is "testimonial" was not
pinned to whether the statement was taken under oath. Id.
at 52, 124 S. Ct. at 1364, 158 L. Ed. 2d at 193 (noting
that unsworn "[s]tatements taken by police officers in the
course of interrogations are also testimonial [because
those] interrogations bear a striking resemblance to
examinations by justices of the peace in England").

A three-part test -- whether the statement was
testimonial, whether the witness was unavailable to
testify, and whether there was a prior opportunity for
cross-examination -- thus became Crawford's new
standard for assessing violations of the Confrontation
Clause. Id. at 68, 124 S. Ct. at 1374, 158 L. Ed. 2d at 203.
Justices Stevens, Kennedy, Souter, Thomas, Ginsburg,
and Breyer joined Justice Scalia's exposition of the new
standard, and the earlier Roberts decision was overruled.6
Id. at 63-69, 124 S. Ct. at 1371-74, 158 L. Ed. 2d 200-03;
see also Davis v. Washington, 547 U.S. 813, 825 n.4, 126
S. Ct. 2266, 2275 n.4, 165 L. Ed. 224, 239 n.4 (2006)
("We overruled Roberts in Crawford by restoring the
unavailability and cross-examination requirements.").
Applying the standard to the facts in Crawford, supra, the
Court held that a tape-recorded statement made by the
defendant's [**32] wife during police interrogation was
testimonial, and its admission, without providing the
defendant the right to cross-examine her, violated the
Confrontation Clause. 541 U.S. at 38, 69, 124 S. Ct. at
1356-57, 1374, 158 L. Ed. 2d at 184, 203.

6 Chief Justice Rehnquist and Justice O'Connor
concurred in the judgment but dissented from the
majority's decision to overrule Roberts. Crawford,
supra, 541 U.S. at 69, 124 S. Ct. at 1374, 158 L.
Ed. 2d at 203-04 (Rehnquist, C.J., dissenting).
The Chief Justice claimed that the "distinction
between testimonial and nontestimonial
statements . . . is no better rooted in history than
[the Roberts] doctrine." Ibid.

[*18] B.

Since 2004, the Court has considered Crawford's
application in three cases involving forensic reports.
Those cases are Melendez-Diaz v. Massachusetts, 557
U.S. 305, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009);

Bullcoming, supra, 564 U.S. , 131 S. Ct. 2705, 180 L.
Ed. 2d 610; and Williams v. Illinois, 567 U.S. , 132 S.
Ct. 2221, 183 L. Ed. 2d 89 (2011).

1.

In Melendez-Diaz, supra, a cocaine distribution and
trafficking case, a Massachusetts trial court admitted into
evidence three "certificates of analysis" setting forth the
results of forensic analysis performed by the state
laboratory. 557 U.S. at 308, 129 S. Ct. at 2531, 174 L.
Ed. 2d at 320. Under state law, the notarized certificates
were admissible without live testimony as "prima facie
evidence of the composition, quality, and the net weight
of the narcotic." Id. at 309, 129 S. Ct. at 2531, 174 L. Ed.
2d at 320. Thus, the analysts were not produced as
witnesses at defendant's trial; therefore, the defendant
was not afforded the opportunity to cross-examine the
individuals who performed the tests and certified [**33]
the results. Ibid. A Massachusetts appellate court
affirmed the conviction, and the Supreme Judicial Court
of Massachusetts denied review. Ibid.

The United States Supreme Court reversed the
conviction, in a five-to-four decision, holding that the
laboratory certificates fell "within the 'core class of
testimonial statements'" and therefore were inadmissible.
Id. at 310, 129 S. Ct. at 2532, 174 L. Ed. 2d at 321
(quoting Crawford, supra, 541 U.S. at 51-52, 124 S. Ct.
at 1364, 158 L. Ed. 2d at 193). The majority opinion,
authored by Justice Scalia and joined by Justices Stevens,
Souter, and Ginsburg, reaffirmed the Crawford test for
testimonial statements and employed that test. Id. at
310-11, 129 S. Ct. at 2532, 174 L. Ed. 2d at 321. The
Court determined that the lab reports were "plainly
affidavits" that constituted testimonial statements because
they were "declaration[s] of facts written down and
sworn to by the [*19] declarant before an officer
authorized to administer oaths"; "solemn declaration[s] or
affirmation[s] made for the purpose of establishing or
proving some fact"; "made under circumstances which
would lead an objective witness reasonably to believe
that the statement would be available for use at a later
trial"; and "functionally identical to live, in-court
testimony, doing precisely what a witness does on direct
examination." Ibid. (first alteration in original) (internal
quotation marks omitted). [**34] The Court determined
that the analysts constituted witnesses against the
defendant, and held that, absent the state's showing that
they were unavailable to testify at trial and that the
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defendant had prior opportunity to cross-examine them,
the defendant was entitled to "be confronted with the
analysts at trial." Id. at 311, 129 S. Ct. at 2532, 174 L. Ed.
2d at 322 (internal quotation marks omitted).

Justice Thomas signed on to the majority opinion,
but wrote separately to express his position that "the
Confrontation Clause is implicated by extrajudicial
statements only insofar as they are contained in
formalized testimonial materials, such as affidavits,
depositions, prior testimony, or confessions." Id. at 329,
129 S. Ct. at 2543, 174 L. Ed. 2d at 333 (Thomas, J.,
concurring) (internal quotation marks omitted). He thus
continued to adhere to the narrow view of testimonial
documents that he first expressed in his concurrence in
White v. Illinois, 502 U.S. 346, 365, 112 S. Ct. 736, 747,
116 L. Ed. 2d 848, 865 (1992) (Thomas, J., concurring).

In a dissent by Justice Kennedy, in which Chief
Justice Roberts and Justices Breyer and Alito joined,
those four members declined to follow the analytic path
that the majority opinion was cutting for confrontation
jurisprudence as applied to forensic documents. Id. at
330, 129 S. Ct. at 2543, 174 L. Ed. 2d at 333 (Kennedy,
J., dissenting). The dissent asserted that the Confrontation
Clause was not implicated because laboratory [**35]
analysts are not "conventional" witnesses against a
defendant, positing that the majority "swe[pt] away an
accepted rule governing the admission of scientific
evidence." Ibid. Justice Kennedy wrote, "The immediate
systemic concern is that the Court makes no attempt to
acknowledge [*20] the real differences between
laboratory analysts who perform scientific tests and other,
more conventional witnesses -- 'witnesses' being the word
the Framers used in the Confrontation Clause." Ibid. In
his view, "[l]aboratory analysts who conduct routine
scientific tests are not the kind of conventional witnesses
to whom the Confrontation Clause refers." Id. at 357, 129
S. Ct. at 2558, 174 L. Ed. 2d at 350. The dissent
characterized the laboratory analysts as impartial,
technical witnesses, not persons adversarial to the
defendant, and concluded that no confrontation violation
arose from admission of the laboratory certificates. Id. at
345-46, 129 S. Ct. at 2251-52, 174 L. Ed. 2d at 342-43.

2.

In 2011, in Bullcoming, supra, another five-to-four
decision, the Supreme Court considered "whether the
Confrontation Clause permits the prosecution to
introduce a forensic laboratory report containing a

testimonial certification -- made for the purpose of
proving a particular fact -- through the in-court testimony
of a scientist who did not sign the certification or perform
or observe the test reported in the certification." [**36]
564 U.S. at , 131 S. Ct. at 2710, 180 L. Ed. 2d at
615-16. The defendant was arrested and charged with
driving while intoxicated in New Mexico; after obtaining
a sample of the defendant's blood, police investigators
forwarded the sample to the New Mexico Department of
Health, Scientific Laboratory Division (SLD). Id. at ,
131 S. Ct. at 2709-10, 180 L. Ed. 2d at 616. Analysts at
SLD used gas chromatography machines to identify and
quantify blood alcohol concentration levels. Id. at , 131
S. Ct. at 2711, 180 L. Ed. 2d at 617. The results of the
defendant's blood alcohol analysis were recorded onto "a
standard SLD form titled 'Report of Blood Alcohol
Analysis.'" Id. at , 131 S. Ct. at 2710, 180 L. Ed. 2d at
616. The form included a section for identification of the
"participants in the testing," and a section where "the
forensic analyst certified his finding." Ibid. In particular,
the SLD report contained the following: information from
the police officer (reason for the arrest, and [*21]
date/time blood was drawn); the "'certificate of analyst,'
completed and signed by Curtis Caylor, the SLD forensic
analyst assigned to test [the defendant's] blood sample,"
which included an affirmation that the "sample was
received intact" and proper procedures were followed; the
blood alcohol concentration; and a certification that the
forensic analyst was qualified to conduct the test. Id. at

, 131 S. Ct. at 2710-11, 180 L. Ed. 2d at 616-17. There
also was a section [**37] where "the SLD examiner who
reviewed Caylor's analysis certified that Caylor was
qualified to conduct the BAC test, and that the
'established procedure' for handling and analyzing [the]
sample 'ha[d] been followed.'" Id. at , 131 S. Ct. at
2711, 180 L. Ed. 2d at 617 (final alteration in original).

At trial, "the State announced that it would not be
calling SLD analyst Curtis Caylor as a witness." Id. at ,
131 S. Ct. at 2711, 180 L. Ed. 2d at 618. The trial court
admitted the blood report as a business record, over
defense counsel's objection, during the testimony of "an
SLD scientist who had neither observed nor reviewed
Caylor's analysis." Id. at , 131 S. Ct. at 2712, 180 L. Ed.
2d at 618. The defendant was convicted, and the state
appellate court and state supreme court each affirmed the
conviction. Id. at , 131 S. Ct. at 2712-13, 180 L. Ed. 2d
at 618-19. Specifically, the state supreme court, while
acknowledging that the report was testimonial, concluded
that the substitute analyst served as a surrogate witness,
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such that there was no violation of the defendant's right
of confrontation. Id. at , 131 S. Ct. at 2713, 180 L. Ed.
2d at 619.

The Supreme Court reversed and held, in an opinion
by Justice Ginsberg, that "surrogate testimony of that
order does not meet the constitutional requirement" of
confrontation. Id. at , 131 S. Ct. at 2710, 180 L. Ed. 2d
at 616. The Court's holding was joined by Justices Scalia,
Thomas, Sotomayor, and Kagan.

Justice Ginsburg first found that the forensic [**38]
report in issue was testimonial by analogizing the report
to the certifications in Melendez-Diaz and underscoring
the similarities: "[l]ike the analysts in Melendez-Diaz,
analyst Caylor tested the evidence and [*22] prepared a
certificate concerning the result of his analysis"; and
"[l]ike the Melendez-Diaz certificates, Caylor's certificate
is 'formalized' in a signed document, headed a 'report.'"
Id. at , 131 S. Ct. at 2717, 180 L. Ed. 2d at 624
(citations omitted). Notwithstanding that Caylor's SLD
report was not notarized, it was determined that the
formalities of the report sufficed to render its contents
testimonial. Ibid.

The opinion then addressed whether the surrogate
witness satisfied the Confrontation Clause requirements.
Id. at , 131 S. Ct. at 2714-16, 180 L. Ed. 2d at 620-23.
Justice Ginsberg noted that Caylor's representations in the
SLD report (that the blood sample was intact, that proper
procedures were followed, and that the analysis was
valid) were proper subjects for cross-examination. Id. at

, 131 S. Ct. at 2714, 180 L. Ed. 2d at 620-21. With
cross-examination concerns in mind, the Court concluded
that the surrogate witness did not satisfy the defendant's
confrontation rights because the surrogate's testimony
"could not convey what Caylor knew or observed about
the events his certification concerned, i.e., the particular
test and testing process he employed." [**39] Id. at ,
131 S. Ct. at 2715, 180 L. Ed. 2d at 622 (footnote
omitted). Simply put, the surrogate did not certify the
report or perform or observe the tests and, therefore,
cross-examination of the surrogate would not satisfy the
defendant's confrontation rights.

Justice Scalia joined the majority opinion in full,
including Part IV, which addressed and dismissed
concerns that were voiced by parties and the dissent
about the undue testimonial burdens that would be placed
on forensic analysts when the Court's holding was
applied to the many situations where multiple participants

are involved in forensic testing, and the retesting of
laboratory samples that seemingly would be necessitated
in the holding's wake. Id. at , 131 S. Ct. at 2717-19, 180
L. Ed. 2d at 624-26.

Part IV is unusual in that only Justice Scalia joined in
that part of the opinion. Neither Justice Ginsberg nor any
of the other justices who joined her opinion adopted that
section's dismissal of [*23] the practical concerns
implicated by the holding's direction for forensic reports.
In addition, Justices Thomas and Ginsberg did not join in
footnote six of the opinion, which reviewed the "primary
purpose" analysis used in the appeal to determine
whether the SLD document involved testimonial
statements. Id. at n.6, 131 S. Ct. at 2714 n.6, 180 L.
Ed. 2d at 620 n.6.7

7 As Justice Thomas previously [**40] had
emphasized in his separate opinion in
Melendez-Diaz, supra, his view was that the
testimonial nature of statements depended on their
formality. 557 U.S. at 329, 129 S. Ct. at 2543, 174
L. Ed. 2d at 333 (Thomas, J., concurring). His
rejection of the articulation of the primary
purpose test in Bullcoming is consistent with that
view.

Justice Sotomayor also wrote a separate concurring
opinion that emphasized the limited nature of the Court's
holding. Id. at , 131 S. Ct. at 2719, 180 L. Ed. 2d at 626
(Sotomayor, J., concurring). Her concurrence highlighted
factual circumstances that were not presented in
Bullcoming:

First, this is not a case in which the State
suggested an alternate purpose, much less
an alternate primary purpose, for the
[SLD] report. . . .

Second, this is not a case in which the
person testifying is a supervisor, reviewer,
or someone else with a personal, albeit
limited, connection to the scientific test at
issue. . . . It would be a different case if,
for example, a supervisor who observed an
analyst conducting a test testified about
the results or a report about such results.
We need not address what degree of
involvement is sufficient because here [the
surrogate who testified] had no
involvement whatsoever in the relevant
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test and report.

Third, this is not a case in which an
expert witness [**41] was asked for his
independent opinion about underlying
testimonial reports that were not
themselves admitted into evidence. See
Fed. Rule Evid. 703 (explaining that facts
or data of a type upon which experts in the
field would reasonably rely in forming an
opinion need not be admissible in order
for the expert's opinion based on the facts
and data to be admitted). As the Court
notes, ante, at , 180 L. Ed. 2d at 622, the
State does not assert that [the surrogate]
offered an independent, expert opinion
about Bullcoming's blood alcohol
concentration. Rather, the State explains,
"[a]side from reading a report that was
introduced as an exhibit, [the surrogate]
offered no opinion about [Bullcoming's]
blood alcohol content . . . ." . . . We would
face a different question if asked to
determine the constitutionality of allowing
an expert witness to discuss others'
testimonial statements if the testimonial
statements were not themselves admitted
as evidence.

Finally, this is not a case in which the
State introduced only machine-generated
results, such as a printout from a gas
chromatograph. . . . [W]e do not decide
[*24] whether . . . a State could introduce
(assuming an adequate chain of custody
foundation) raw data generated by a
machine in [**42] conjunction with the
testimony of an expert witness.

[Id. at , 131 S. Ct. at 2722, 180 L.
Ed. 2d at 628-30 (Sotomayor, J.,
concurring).]

In making those important points, Justice
Sotomayor's opinion foreshadowed many of the questions
that courts such as ours have had to wrestle with in the
wake of the Supreme Court's contemporary
Confrontation Clause cases. See, e.g., Marshall v. People,
309 P.3d 943, 947-48, 2013 CO 51 (Colo. 2013) (listing
cases that have addressed just "[the] question of whether

supervisor testimony satisfies the Confrontation Clause
when the supervisor prepares or signs the report"), cert.
denied, 134 S. Ct. 2661, 189 L. Ed. 2d 212, 82 U.S.L.W.
3685 (U.S. May 27, 2014). Importantly, she returned the
discussion in Bullcoming to the notable point that
Melendez-Diaz, in addressing a circumstance in which
there was a failure to call any witnesses at all in
connection with the forensic report in issue, did not stand
for the proposition that every person identified as
performing some task in connection with a forensic report
must be called as a witness.

[N]ot . . . every person noted on the
[SLD] report must testify. As . . .
explained in Melendez-Diaz, it is not the
case that anyone whose testimony may be
relevant in establishing the chain of
custody, authenticity of the sample, or
accuracy of the testing device, must
appear in person as part of the
prosecution's case . . . .

[Id. at n.2, 131 S. Ct. at 2721 n.2,
180 L. Ed. 2d at 627 n.2 (internal
quotation marks [**43] omitted).]

Justice Sotomayor's separate opinion has helped curb
the belief that Bullcoming stands for the proposition that
forensic reports require, for their admission, the
testimony of all analysts involved in the handling and
testing of a sample used in any forensic analysis. See,
e.g., Ware v. State, So. 3d , , 2014 Ala. LEXIS 5
(Ala. 2014) (slip op. at 16); Jenkins v. State, 102 So. 3d
1063, 1066 (Miss. 2012), cert. denied, U.S. , 133 S.
Ct. 2856, 186 L. Ed. 2d 914 (2013); State v. Eagle, 2013
SD 60, 835 N.W.2d 886, 898 (S.D. 2013).

Notably, there also was a dissent in Bullcoming,
supra, authored by Justice Kennedy and joined by Chief
Justice Roberts, Justice Breyer and Justice Alito, that
expressed disagreement [*25] with "the new and serious
misstep of extending [Melendez-Diaz's] holding to
instances like this one." 564 U.S. at , 131 S. Ct. at 2723,
180 L. Ed. 2d at 630 (Kennedy, J., dissenting). Building
on his dissent in Melendez-Diaz, Justice Kennedy focused
on "[a]dditional reasons, applicable to the extension of
that doctrine and to the new ruling in this case," for his
objection to the majority's confrontation theory. Ibid. He
termed "requiring the State to call the technician who
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filled out a form and recorded the results of a test . . . a
hollow formality." Id. at , 131 S. Ct. at 2724, 180 L. Ed.
2d at 632. He pointed to the varying principles that "have
weaved in and out of the Crawford jurisprudence," and
expressed serious reservations about the rationale
employed by the majority: "That the Court in the wake of
Crawford has had [**44] such trouble fashioning a clear
vision of that case's meaning is unsettling . . . ." Id. at ,
131 S. Ct. at 2725-26, 180 L. Ed. 2d at 632-33. The
dissent concluded with a strong call to reexamine the
Court's Confrontation Clause jurisprudence:

Seven years after its initiation, it bears
remembering that the Crawford approach
was not preordained. This Court's missteps
have produced an interpretation of the
word "witness" at odds with its meaning
elsewhere in the Constitution . . . and at
odds with the sound administration of
justice. It is time to return to solid ground.

[Id. at , 131 S. Ct. at 2728, 180 L.
Ed. 2d at 636 (citation omitted).]

3.

Most recently, the Supreme Court issued Williams,
supra, a case involving a DNA profile produced by a
private laboratory, Cellmark. The profile was discussed
in testimony by a police analyst who matched it to the
defendant's DNA. 567 U.S. at , 132 S. Ct. at 2227, 183
L. Ed. 2d at 98. The analyst used information from a
DNA profile created from crime scene samples by
another analyst in rendering her opinion that that profile
matched the DNA profile that she herself had created
from the defendant's buccal swab. Id. at , 132 S. Ct. at
2240, 2243-44, 183 L. Ed. 2d at 112, 115-16. A plurality
opinion by Justice Alito, joined by Chief Justice Roberts
and Justices Kennedy and Breyer, set forth several
rationales for concluding that the defendant's right of
[*26] confrontation was not violated by the testimony.
[**45] We refer to this as the plurality opinion, although
the analysis is criticized by a majority of the Court, see
id. at , 132 S. Ct. at 2265, 183 L. Ed. 2d at 139 (Kagan,
J., dissenting), including Justice Thomas, who joined in
the judgment but disavowed the reasoning, id. at , 132
S. Ct. at 2255, 183 L. Ed. 2d at 129 (Thomas, J.,
concurring).

Two key analyses are set forth in Justice Alito's
opinion. Justice Alito first reasoned that "[o]ut-of-court
statements that are related by the expert solely for the
purpose of explaining the assumptions on which [her]
opinion rests are not offered for their truth and thus fall
outside the scope of the Confrontation Clause." Id. at ,
132 S. Ct. at 2228, 183 L. Ed. 2d at 99 (plurality
opinion). In opining that the Cellmark DNA profile was
never admitted for its truth, Justice Alito reasoned,

[t]his conclusion is entirely consistent
with Bullcoming and Melendez-Diaz. In
those cases, the forensic reports were
introduced into evidence, and there is no
question that this was done for the purpose
of proving the truth of what they asserted:
in Bullcoming that the defendant's blood
alcohol level exceeded the legal limit and
in Melendez-Diaz that the substance in
question contained cocaine. Nothing
comparable happened here. In this case,
the Cellmark report was not introduced
into evidence. An expert witness [**46]
referred to the report not to prove the truth
of the matter asserted in the report, i.e.,
that the report contained an accurate
profile of the perpetrator's DNA, but only
to establish that the report contained a
DNA profile that matched the DNA
profile deduced from [Williams's] blood.

[Id. at , 132 S. Ct. at 2240, 183 L.
Ed. 2d at 112.]

Alternatively, Justice Alito's opinion states that
"even if the report produced by Cellmark had been
admitted into evidence, there would have been no
Confrontation Clause violation" because the report was
not produced for the primary purpose of accusing a
targeted individual. Id. at , 132 S. Ct. at 2228, 183 L.
Ed. 2d at 99. "The report was sought not for the purpose
of obtaining evidence to be used against [Williams], who
was not even under suspicion at the time, but for the
purpose of finding a rapist who was on the loose." Ibid.
This alternative analysis -- promoting a
targeted-accusation test -- provoked criticism from other
Court members, who asserted that the opinion threw into
disorder the [*27] Court's previously settled test for
assessing whether evidence is testimonial for
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confrontation purposes. Id. at , 132 S. Ct. at 2274, 183
L. Ed. 2d at 149 (Kagan, J., dissenting). However, before
turning to the dissent's disagreement with Justice Alito's
plurality opinion, it is noteworthy that even within the
plurality [**47] there were concurring opinions.

Justice Breyer, who also joined Justice Alito's
opinion, issued a concurring opinion in which he largely
agreed with the plurality, but expressed his view that
"neither the plurality nor the dissent answers adequately:
How does the Confrontation Clause apply to the panoply
of crime laboratory reports and underlying technical
statements written by (or otherwise made by) laboratory
technicians?" Id. at , 132 S. Ct. at 2245, 183 L. Ed. 2d
at 117 (Breyer, J., concurring). Addressing the dissent
specifically, Justice Breyer critically noted that its
reasoning would "require[e] the prosecution to call all of
the laboratory experts" who worked on a matter. Id. at ,
132 S. Ct. at 2246, 183 L. Ed. 2d at 118. Ultimately,
Justice Breyer stated, "I adhere to the dissenting view set
forth in Melendez-Diaz and Bullcoming, under which the
Cellmark report would not be considered 'testimonial' and
barred by the Confrontation Clause." Id. at , 132 S. Ct.
at 2248, 183 L. Ed. 2d at 121.

Justice Thomas concurred only in the judgment of
the Alito plurality opinion. Id. at , 132 S. Ct. at 2255,
183 L. Ed. 2d at 129 (Thomas, J., concurring in the
judgment). In his view, "the disclosure of Cellmark's
out-of-court statements through the expert testimony of
[the analyst who performed the DNA match] did not
violate the Confrontation Clause." Ibid. However, he
"share[d] the dissent's view of the plurality's flawed
analysis," and only reached his conclusion [**48]
"because Cellmark's statements lacked the requisite
'formality and solemnity' to be considered 'testimonial'
for purposes of the Confrontation Clause." Ibid. (quoting
Michigan v. Bryant, 562 U.S. , , 131 S. Ct. 1143,
1168, 179 L. Ed. 2d 93, 120 (2011) (Thomas, J.,
concurring in judgment)).

[*28] Justice Kagan authored a dissent, which was
joined by Justices Scalia, Ginsburg, and Sotomayor. Id. at

, 132 S. Ct. at 2264, 183 L. Ed. 2d at 138 (Kagan, J.,
dissenting). In a single paragraph, Justice Kagan captured
the splintered viewpoints existing among the Court's
members:

The Court today disagrees [that
Williams's confrontation rights were

violated], though it cannot settle on a
reason why. Justice Alito, joined by three
other Justices, advances two theories --
that the expert's summary of the Cellmark
report was not offered for its truth, and
that the report is not the kind of statement
triggering the Confrontation Clause's
protection. . . . [I]n all except its
disposition, his opinion is a dissent: Five
Justices specifically reject every aspect of
its reasoning and every paragraph of its
explication. Justice Thomas, for his part,
contends that the Cellmark report is
nontestimonial on a different rationale.
But no other Justice joins his opinion or
subscribes to the test he offers.

[Id. at , 132 S. Ct. at 2265, 183 L.
Ed. 2d at 139 (citations omitted).]

On the merits of the case, Justice Kagan found that
"the [Cellmark] [**49] report is, in every conceivable
respect, a statement meant to serve as evidence in a
potential criminal trial," putting the report squarely
within the realm of testimonial statements. Id. at , 132
S. Ct. at 2275, 183 L. Ed. 2d at 151. In concluding,
Justice Kagan expressed her frustration with the results
flowing from the Court's divergent opinions:

The five Justices who control the
outcome of today's case agree on very
little. Among them, though, they can boast
of two accomplishments. First, they have
approved the introduction of testimony at
Williams's trial that the Confrontation
Clause, rightly understood, clearly
prohibits. Second, they have left
significant confusion in their wake. What
comes out of four Justices' desire to limit
Melendez-Diaz and Bullcoming in
whatever way possible, combined with
one Justice's one-justice view of those
holdings, is -- to be frank -- who knows
what. Those decisions apparently no
longer mean all that they say. Yet no one
can tell in what way or to what extent they
are altered because no proposed limitation
commands the support of a majority.
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[Id. at , 132 S. Ct. at 2277, 183 L.
Ed. 2d at 152.]

IV.

A.

Normally we would turn to the Supreme Court's
most recent decision in an area of law to guide us in our
interpretation and application of the Court's case law.
However, [**50] like a number of [*29] state high
courts and federal courts of appeal, we find that the
fractured holdings of Williams provide little guidance in
understanding when testimony by a laboratory supervisor
or co-analyst about a forensic report violates the
Confrontation Clause. See Jenkins v. United States, 75
A.3d 174, 184 (D.C. 2013) (noting that Williams "has not
provided any clarity" to Confrontation Clause
jurisprudence); State v. Ortiz-Zape, 367 N.C. 1, 743
S.E.2d 156, 161 (N.C. 2013) (noting "lack of definitive
guidance" provided by Williams), cert. denied, 134 S. Ct.
2660, 189 L. Ed. 2d 208, 82 U.S.L.W. 3685 (U.S. May
27, 2014).

A case may be "of questionable precedential value"
where "a majority of the Court expressly disagree[s] with
the rationale of the plurality." Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 66, 116 S. Ct. 1114, 1128, 134 L.
Ed. 2d 252, 273 (1996). The general rule for interpreting
opinions where no single rationale is espoused by a
majority of the Court is that "the holding of the Court
may be viewed as that position taken by those Members
who concurred in the judgments on the narrowest
grounds." Marks v. United States, 430 U.S. 188, 193, 97
S. Ct. 990, 993, 51 L. Ed. 2d 260, 266 (1977) (internal
quotation marks omitted).

However, as recognized by the Court of Appeals for
the District of Columbia in attempting to interpret
Williams, the Marks approach "works only when the
narrowest opinion actually does represent 'a common
denominator.' If one opinion 'does not fit entirely within a
broader circle drawn by the others,' the Marks approach .
. . would 'turn a single opinion' to which 'eight [**51] of
nine justices do not subscribe' into law.'" Young v. United
States, 63 A.3d 1033, 1043 (D.C. 2013) (quoting King v.
Palmer, 950 F.2d 771, 781-82, 292 U.S. App. D.C. 362
(D.C. Cir. 1991), cert. denied, 503 U.S. 918, 112 S. Ct.
1290, 117 L. Ed. 2d 514 (1992)). Rather, as the Court of

Appeals for the Third Circuit has noted, in cases where
the rationales given in the multiple opinions are not
subsets of each other, "no particular standard constitutes
the law of the land, because no single approach can be
said to have the support of a majority of the Court."
Rappa v. New Castle Cnty., 18 F.3d 1043, 1058 [*30]
(3d Cir. 1994); see also State v. Deadwiller, 2013 WI 75,
350 Wis. 2d 138, 834 N.W.2d 362, 373 (Wis. 2013) ("If
no theoretical overlap exists between the rationales
employed by the plurality and the concurrence, 'the only
binding aspect of the fragmented decision . . . is its
specific result.'" (alteration in original) (quoting Berwind
Corp. v. Comm'r of Soc. Sec., 307 F.3d 222, 234 (3d Cir.
2002), cert. denied, 538 U.S. 1012, 123 S. Ct. 1927, 155
L. Ed. 848 (2003)) (internal quotation marks omitted)).

We find that Williams is such a case for the
following reasons.

Justice Alito, in his four-justice plurality opinion,
found no Confrontation Clause violation because (1) the
expert witness's reference to the laboratory report in
question was not an assertion that the information in the
report was true, Williams, supra, 567 U.S. at , 132 S.
Ct. at 2240, 183 L. Ed. 2d at 111-12; and (2) the report
was not testimonial because it was not produced for the
primary purpose of accusing a specific, known defendant,
id. at , 132 S. Ct. at 2243-44, 183 L. Ed. 2d at 115-16.
Justice Thomas, writing only for himself, concurred in
the result because he also concluded that the report
[**52] was not testimonial. Id. at , 132 S. Ct. at 2255,
183 L. Ed. 2d at 129 (Thomas, J., concurring in the
judgment). However, he applied an entirely different test,
focusing on the formality and solemnity of the statement
rather than whether its primary purpose was accusatory.
Id. at , 132 S. Ct. at 2259-60, 183 L. Ed. 2d at 133-34.
He also disagreed that the report had not been introduced
for its truth. Id. at , 132 S. Ct. at 2257, 183 L. Ed. 2d at
130. Justice Kagan, in a four-justice dissent, disagreed
with both the rationales articulated by the plurality and
with the rationale articulated by Justice Thomas. Id. at ,
132 S. Ct. at 2265, 183 L. Ed. 2d at 139 (Kagan, J.,
dissenting). Rather, the dissent found that the report was
testimonial because it was intended to serve as evidence
in a criminal trial and that the manner of its introduction
failed to satisfy the defendant's confrontation rights. Id. at

, 132 S. Ct. at 2267-68, 183 L. Ed. 2d at 142.

In short, each of those three opinions in Williams
embraces a different approach to determining whether the
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use of forensic [*31] evidence violates the
Confrontation Clause, and there is no narrow rule that
would have the support of a majority of the Supreme
Court that we can discern from the opinions in Williams.
Further, Williams advances a wholly new approach to
when a forensic document will be deemed testimonial,
and that approach diverges from the primary purpose test
that had been applied previously.

We find [**53] Williams's force, as precedent, at
best unclear. Without more definitive evidence that the
Court is adopting an approach other than the primary
purpose test for use in determining when a forensic
document is testimonial, we are reluctant to conclude that
the primary purpose test has been abandoned.

Moreover, since the Supreme Court's Crawford
decision and its subsequent cases applying the "primary
purpose" test to various hearsay statements made to
police,8 our Court has followed the "primary purpose"
test to distinguish between non-testimonial and
testimonial statements when determining whether a
violation of the Confrontation Clause has occurred. See
State ex rel. J.A., 195 N.J. 324, 348-51, 949 A.2d 790
(2008) (finding that, because non-appearing eyewitness's
statement to police about robbery and robbers' flight was
testimonial, statement's admission violated defendant's
confrontation rights); State v. Buda, 195 N.J. 278,
304-08, 949 A.2d 761 (2008) (holding battered child's
statement to mother and separate statement during
hospital admission to child services worker were not
testimonial and therefore admission of statements did not
violate defendant's confrontation rights).9 Accordingly,
we adhere to that approach.

8 See Davis, supra, 547 U.S. 813, 126 S. Ct.
2266, 165 L. Ed. 2d 224 (addressing consolidated
cases Davis v. Washington, where Court found
admissible victim's 911 call [**54] in assault
case, and Hammon v. Indiana, where Court held
inadmissible affidavit from domestic violence
victim interviewed by police at crime scene); see
also Bryant, supra, 562 U.S. at , 131 S. Ct. at
1150, 179 L. Ed. 2d at 101-02 (holding admissible
statement by victim to police about shooter's
identity because primary purpose was to respond
to ongoing emergency).
9 The primary purpose test also has been used to
discern whether statements in forensic reports
were testimonial. In Sweet, supra, 195 N.J. at

373-74, 949 A.2d 809, we distinguished
foundational documents from signed and certified
State Laboratory certificates on the basis that the
former were not "testimonial." Sweet involved
Breathalyzer foundational documents, specifically
ampoule testing certificates and breath testing
instrument inspection certificates. Id. at 370-71,
949 A.2d 809. We noted that those foundational
records constituted hearsay but were admissible as
business records under N.J.R.E. 803(c)(3), and not
"testimonial" so as to raise confrontation
concerns. Id. at 372-74, 949 A.2d 809. A similar
observation was made in State v. Chun when
considering Alcotest blood alcohol test results.
194 N.J. 54, 142, 943 A.2d 114, cert. denied, 555
U.S. 825, 129 S. Ct. 158, 172 L. Ed. 2d 41 (2008).
We noted that the foundational documents
showing that the device was in good working
condition constituted admissible hearsay as
business records, without risking violation of a
defendant's confrontation [**55] rights. Ibid.

[*32] Furthermore, the divergent analytic
approaches taken in Williams with respect to the
testimonial nature of the Cellmark report also undermine
the decision's value in assessing, in any given
circumstance involving forensic evidence, whether a
defendant's confrontation rights were violated.
Accordingly, we turn for more reliable guidance in that
respect to pre-Williams Confrontation Clause law.

B.

In Melendez-Diaz, supra, no witness was offered to
support and be cross-examined in respect of the
statements contained in the forensic document that was
admitted into evidence without live testimony. 557 U.S.
at 308-09, 129 S. Ct. at 2531, 174 L. Ed. 2d at 320. In
Bullcoming, supra, a forensic report was admitted into
evidence through the testimony of a co-worker who did
not observe the work of the analyst who performed the
testing, serve as the analyst's supervisor, or certify the
results obtained by the analyst whose work was contained
in the report as a second independent reviewer. 564 U.S.
at , 131 S. Ct. at 2709-10, 180 L. Ed. 2d at 616. The
holdings in those two cases can be understood based on
the peculiar and stark facts in each. That said, it is far
from clear that either case compels a broad new
obligation requiring testimony by multiple analysts
involved in every kind of [*33] forensic testing that
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produces a report used in a criminal case against [**56]
a defendant.

First, neither Bullcoming's holding nor
Melendez-Diaz's requires that every analyst involved in a
testing process must testify in order to admit a forensic
report into evidence and satisfy confrontation rights. That
conclusion was underscored in Justice Sotomayor's
observations on Melendez-Diaz in Bullcoming, supra. See
564 U.S. at n.2, 131 S. Ct. at 2721 n.2, 180 L. Ed. 2d at
627 n.2 (Sotomayor, J., concurring). Justice Kagan's
dissent in Williams, supra, makes the same point. See 567
U.S. at n.4, 132 S. Ct. at 2273 n.4, 183 L. Ed. 2d at 148
n.4 (Kagan, J., dissenting). The fact that no member of
the Court except Justice Scalia joined Section IV of
Bullcoming further suggests that all of the other justices
harbor some level of disquiet over the necessity and
practicality of rigidly interpreting the Confrontation
Clause to compel the testimony of all persons who
handled or were involved in the forensic testing of a
sample.

Second, neither Melendez-Diaz nor Bullcoming lead
to the conclusion that in every case, no matter the type of
testing involved or the type of review conducted by the
person who does testify, the primary analyst involved in
the original testing must testify to avoid a Confrontation
Clause violation. In Melendez-Diaz, no analyst testified.
In Bullcoming, the surrogate analyst who testified was
found to lack sufficient direct knowledge about the blood
alcohol testing and [**57] the conclusions in the blood
alcohol report that the surrogate neither certified nor
separately reviewed. We do not find that either
Melendez-Diaz or Bullcoming stands for the proposition
that in all cases the primary analyst who performed the
test must testify when a different, sufficiently
knowledgeable expert is called to testify at trial. That
would take the holdings of those decisions to a new level,
which we decline to do when the Supreme Court has not
done so.

Moreover, it would take confrontation law to a level
that is not only impractical, but, equally importantly, is
inconsistent with our prior law addressing the
admissibility of an expert's testimony in [*34] respect of
the substance of underlying information that he or she
used in forming his or her opinion.

Even prior to the Supreme Court's reexamination of
the Confrontation Clause in Crawford and our subsequent
articulation of the primary purpose test in J.A. and Buda,

we had grappled with the admissibility of medical reports
and other forensic evidence under our evidence rules. As
noted by the State in this case, N.J.R.E. 703 allows a
testifying expert to rely on inadmissible facts or data as
long as those facts or data are "of a type reasonably relied
upon [**58] by experts in the particular field in forming
opinions or inferences upon the subject." N.J.R.E. 705
further provides that, although an expert "may testify in
terms of opinion or inference and give reasons therefor
without prior disclosure of the underlying facts or data, . .
. [t]he expert may in any event be required to disclose the
underlying facts or data on cross-examination." While not
a substitute for a confrontation analysis as to when the
proponent of the underlying information must be
produced for cross-examination, it provides necessary
background to our analysis of the forensic evidence in
issue.

Among the documents that may properly be relied on
by an expert witness under Rule 703 are nontestimonial
foundational documents. We have previously held that
documents demonstrating that a machine is in good
working condition and is calibrated correctly are within
this class of nontestimonial foundational documents
because they do not report past facts and are not
generated in order to establish a fact that is an element of
a criminal offense. See Sweet, supra, 195 N.J. at 372-74,
949 A.2d 809 (noting admissibility of ampoule testing
certificates and breath testing instrument inspection
certificates because nontestimonial); State v. Chun, 194
N.J. 54, 142-44, 943 A.2d 114 (commenting similarly
[**59] for Alcotest blood alcohol test results in respect
of foundational documents that show device is in good
working condition), cert. denied, 555 U.S. 825, 129 S. Ct.
158, 172 L. Ed. 2d 41 (2008). A number of other courts
similarly have found that the introduction at trial of
calibration records does not violate the Confrontation
Clause. [*35] See, e.g., People v. Pealer, 20 N.Y.3d
447, 985 N.E.2d 903, 907-08, 962 N.Y.S.2d 592 (N.Y.),
cert. denied, U.S. , 134 S. Ct. 105, 187 L. Ed. 2d 77
(2013); Commonwealth v. Dyarman, 73 A.3d 565, 574
(Pa. 2013), cert. denied, U.S. , 134 S. Ct. 948, 187 L.
Ed. 2d 785 (2014); Jones v. State, 982 N.E.2d 417, 428
(Ind. Ct. App.), transfer denied, 987 N.E.2d 70 (Ind.
2013).

Although a hearsay analysis is not a replacement for
a confrontation analysis, we note further that in the
application of N.J.R.E. 808's business records hearsay
exception to scientific reports and records containing
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embedded information we eschew admission of
subjective, complex hearsay statements. The
admissibility of such reports depends on factors including
"the relative degrees of objectivity and subjectivity
involved in the procedure; the regularity with which these
analyses are done; [and] the routine quality of each
analysis." State v. Matulewicz, 101 N.J. 27, 30, 499 A.2d
1363 (1985) (addressing laboratory report prepared by
State Police chemist). Recent cases in this context
continue to connect the degree of complexity of the
analysis with the importance of allowing the other party
to cross-examine the expert who conducted that analysis.
See Agha v. Feiner, 198 N.J. 50, 65-67, 965 A.2d 141
(2009) (differentiating between "straightforward
observations" contained in expert [**60] reports that
may be admitted for their truth without an opportunity for
cross-examination of the declarant, and statements of
"diagnosis" "critical to the primary issue in the case"
which may not be); Chun, supra, 194 N.J. at 142, 943
A.2d 114 (finding routine Breathalyzer calibration test
reports admissible as business records); Brun v. Cardoso,
390 N.J. Super. 409, 422, 915 A.2d 1053 (App. Div.
2006) (rejecting medical document as business record
based on complexity of MRI reading and diagnosis).

In determining when the facts underlying a forensic
expert opinion may be disclosed to the jury, our evidence
case law has focused on whether the witness is
knowledgeable about the particular information used in
forming the opinion to which he or she is testifying and
has a means to verify the underlying information [*36]
even if he or she was not the primary creator of the data.
Our evidence law is thus consistent with the principle that
a knowledgeable expert who is someone other than the
primary analyst who conducted a forensic gas
chromatography/mass spectrometry test may testify to an
opinion regarding testing results, when those results have
been generated by demonstrably calibrated instruments.
Accord Ortiz-Zape, supra, 743 S.E.2d at 161-62 (holding
that expert's use of machine-generated raw data,
consistent with North Carolina's Evidence [**61] Rule
703, does not violate Confrontation Clause when
defendant has opportunity to cross-examine expert who
rendered opinion based on that data).

With that backdrop, we examine the testimony of Dr.
Barbieri that was challenged in this matter.

V.

A.

In this appeal, defendant argues that her
confrontation rights were violated by Dr. Barbieri's
testimony and the admission of his certified report. She
focuses on Dr. Barbieri's testimony and opinion that,
based on the nature and quantity of drugs found in
defendant's blood sample from testing procedures carried
out by analysts in the laboratory he supervised, defendant
was drug impaired at the time of her motor vehicle
accident. The evolution of defendant's argument deserves
brief mention.

At trial, defendant objected to the admission of Dr.
Barbieri's three-page report on the basis that it was
inadmissible hearsay because Dr. Barbieri testified to
someone else's findings rather than his own. The State
emphasized that Dr. Barbieri testified that he personally
reviewed the data generated from the gas
chromatography/mass spectrometry tests and that he was
the one who drafted and signed the report setting forth the
results and his opinion. There was no quoting of another
person's [**62] findings in Dr. Barbieri's report; it only
referenced machine-generated data identifying [*37]
and quantifying the drugs found in defendant's blood
sample.

The trial court rejected defendant's hearsay argument
as a basis to exclude the report, and rightly so. Dr.
Barbieri examined and used the raw data generated by the
gas chromatography/mass spectrometry machines in
preparing his report and the conclusions that he reached.
This case is unlike Agha, supra, 198 N.J. at 67, 965 A.2d
141, where an expert testified based on a hospital report
containing another doctor's subjective statements and
conclusions. Under those circumstances, we held that the
statements contained in the report were hearsay and could
not be admitted for their truth through the expert's
testimony. Ibid.

Later, at the close of the State's case, defendant filed
a motion to strike Dr. Barbieri's testimony, arguing that
the State was required to produce the person who actually
performed the testing about which Dr. Barbieri testified.
Defendant did not expressly claim a violation of her
rights under the Confrontation Clause. The trial court
denied the motion, explaining that "[a]s the supervisor of
the lab, certainly [Dr. Barbieri is] in a position to testify
about the procedures that were [**63] employed and
give an opinion, based upon his expertise, [on] what
conclusions should flow from that testing." The court
indicated that the weight to be given to the testimony
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would be up to the jury, but it declined "to exclude [Dr.
Barbieri's] testimony because he did not personally
perform the tests."

In a post-trial motion and when the case was
appealed to the Appellate Division, defendant cast her
argument about Dr. Barbieri's testimony as a violation of
the Confrontation Clause. The Appellate Division
addressed that Confrontation Clause argument, and we do
as well. However, the State makes a strong argument that
defendant waived her Confrontation Clause argument, or
that the issue should be assessed as a matter of plain error
in light of the way it has been raised. Had a confrontation
argument been raised before the State concluded its case,
inquiry could have been made as to which analyst or
analysts defendant wanted produced. [*38] Even at this
stage in the proceedings, we are uncertain whether
defendant argues that the State must call all fourteen
analysts who played some role, no matter how
inconsequential, in the procedures and protocols at the
lab, or one analyst, or some number in between.
Defendant has never been put to the task of making
[**64] a confrontation demand.10 As such we must
consider defendant's confrontation argument taken to the
extreme: that all fourteen analysts must be produced in
order for the State to introduce Dr. Barbieri's testimony
and report.

10 Defendant's argument that, until the trial, she
did not know that Dr. Barbieri did not personally
perform the tests rings hollow. First, she should
have known from the documents turned over in
discovery. The hundreds of pages of discovery
that constituted the lab documents do not contain
Dr. Barbieri's name on the pages reporting
machine readings. Second, even after discovering
this fact during cross-examination of Dr. Barbieri,
defendant still never made any demand for
production of any or all analysts.

With that perspective, we turn to Dr. Barbieri's
testimony, which was offered without any notice that, for
confrontation purposes, he needed to justify in detail the
independence of his review of the testing that was done
or the exact manner in which he reached the conclusions
in his report.

B.

Dr. Barbieri's testimony explained that the analysts
and technicians employed by NMS perform differing

roles in the handling and testing of blood samples.
Indeed, much of modern [**65] forensic testing involves
multiple analysts, as was the case in the present matter.
He described the process in detail, including how a
specimen is inspected and marked when received, how a
work order is assigned and follows the work through
every step in the process, and how chain of custody is
maintained and recorded. His description of the testing
process, he said, applied generally and in defendant's
case.

The samples are labeled.

The testing is ordered by a forensic
processor.

[*39] Aliquots are drawn.

An aliquot is a small sample of the
original sample for moving back into the
laboratory proper for the various types of
testing.

The original sample never leaves the
forensic processing area.

After the aliquots are drawn, that
original sample is stored in a secured
refrigerator. Labeled as to location and
things like that. So the aliquot goes back
to the lab.

All of this is done, and [a] forensic
folder is produced, which is labeled and
that carries through with all the testing;
and some of the original data actually goes
into that folder.

When all the testing is done, the
toxicologist is notified. Toxicologists pick
up the folder [and] review all the data.
Either the raw data that's in the file, [**66]
or on the computer. Generate a report.
And that report is sent to the client. With
all the information that we have received.
And positive and negative findings as
well.

Dr. Barbieri testified that 957 pages of raw data,
including chain of custody and machine-generated
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documents, were produced from the work that NMS
performed on defendant's blood sample. That raw data
was shared with defendant in discovery and included, in
relevant part, the machine-generated data from the gas
chromatography/mass spectrometry machines on the
calibration material, the quality control material, and the
aliquots of defendant's blood sample. Dr. Barbieri
explained how gas chromatography/mass spectrometry,
which he was trained to perform and was knowledgeable
about, was used to confirm the presence of drugs in
defendant's blood:

[I]t's a procedure that's been around
since, 1950's. So it's a well established
procedure.

There's two parts to the
instrumentation. The Gas Chromatogram,
and then the Mass Spectrometer.

The GC part of it is basically a large
tube. It's about 100-foot very fine tube in
an oven. And, there's a gas that flows
through: Helium inert gas. And the sample
is injected into one end of the column
[**67] into the injectory port. And this
oven heats. It heats it up to over 250
degrees centigrade. It's very hot. And
everything volatilizes into a vapor phase.
And as the gas flows through this
column[, t]he column separates different
compounds. And when it comes out at the
detector, the time from the time it's
injected, to the time it comes out, is called
the "retention time." The time it's retained
in the column.

Every compound, based upon the way
the analysis is set up, will have a definitive
retention time. So we measure the
retention times as a marker for specific
compounds.

[*40] As we do this, we also include
in the batch, calibration material, which
would be pure compounds of different
concentrations. And also quality control
material. Which is really blood samples
that contain either negative, no compound,
or presence of some compounds.

So we're monitoring the system as it
[] goes through. And we compare the
responses of [the] unknown blood sample,
the retention time, and the pe[a]k height
that we get from the detector against the
calibration materials, quality controls. So
we can get a quantitation of the
compound; so we identify, we quantify.

At the other end after it comes out, is
Mass Spectrometer. [**68] This is the
really important part of the instrument.
Because when the pe[a]ks come out
through the GC part, those new Mass
Spectrometer, it's like a ray gun, basically,
it's shooting bullets at the compound as it's
passing through. It fractionates them.
Breaks them apart. And it breaks the
molecules apart into pieces of its original
molecular weight.

Whether we do it in Willow Grove,
we do it here, or we do it in [] Alaska . . .
the fractionation of that compound is the
same.

You have a book. You look up
Cocaine. You get the same pieces of that
molecule.

So we basically have a fingerprint of
every molecule that's moving through that.
And it's quantified in the system. So we
have a fingerprint for cocaine. We have a
fingerprint for Cocaine metabolites.

And so the Mass Spectrometer breaks
it up, gives us a fingerprint, and gives us,
here is the different masses, and compares
it against a library. And it says; this is a 98
percent hit, basically. And so, again,
positive identification and qualification.

And that's how we ran the
confirmations on each of these type of
compounds.

Dr. Barbieri then identified the drugs that were found
in defendant's blood sample and the quantities detected.
He explained [**69] that documents are produced by the
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instruments when the testing is performed and that the
testing results are printed directly from the machines.
Those documents are compiled for a reviewer who, in
this case, was Dr. Barbieri. Dr. Barbieri testified that he
had available all 957 documents generated during the
testing process involved in defendant's case when he
performed his review and analysis of the data. He
reviewed the raw data before preparing his signed and
certified report as the forensic toxicologist on defendant's
testing. Although in his testimony Dr. Barbieri discussed
the nature and quantities of drugs he found to be present
in defendant's blood, the machine-generated documents
were not admitted into evidence.

[*41] The State also entered Dr. Barbieri's certified
report into evidence through his live testimony. It is
undisputed that Dr. Barbieri did not actually conduct the
initial or confirmatory screening via gas
chromatography/mass spectrometry performed on
defendant's blood. We also have no evidence in this
record that Dr. Barbieri directly observed the individual
analysts, who were under his supervision, as each
performed the tasks involved in the testing process.

VI.

We note [**70] at the outset the factual differences
between this case and Melendez-Diaz and Bullcoming.

First, unlike in Melendez-Diaz, where no witness was
offered to testify to the statements contained in the state
lab's forensic document that was admitted into evidence,
here we are not asked to consider a self-admitting report.

Indeed, to the extent that, once before, we were
presented with an argument that laboratory certificates
issued by the New Jersey State Laboratory could be
regarded under N.J.S.A. 2C:35-19 as self-admitting
documents that obviated any confrontation right
concerns, we rejected the notion. See State v. Simbara,
175 N.J. 37, 49, 811 A.2d 448 (2002). Instead, we
interpreted N.J.S.A. 2C:35-19 as creating a
notice-and-demand procedure for the assertion -- or
waiver -- of a defendant's right to confront the
certificate's preparer. Id. at 48-49.

The NMS report at issue here is outside the purview
of N.J.S.A. 2C:35-19 because the report was the product
of a private laboratory. More importantly, the report was
admitted through the live testimony of Dr. Barbieri, the
person who prepared, signed, and certified the report, and

Dr. Barbieri was available for cross-examination on his
report. That renders the circumstances of the NMS
report's admission materially different from those of the
report admitted [**71] at trial in Melendez-Diaz.

[*42] Second, the forensic report and testimony
admitted in this case differs in several respects from what
happened in Bullcoming. In Bullcoming, supra, the SLD
forensic report was admitted through the testimony of a
co-analyst who did not observe the work of the SLD
analyst who performed the testing and who did not serve
as a supervisor or reviewer responsible for certifying the
blood alcohol results obtained by the analyst whose work
was referenced in the report. 564 U.S. at , 131 S. Ct. at
2711-12, 180 L. Ed. 2d at 618. If all we had was a
co-analyst reciting the findings contained in a report that
he had not participated in preparing or evaluated
independently, we would be faced with a scenario
indistinguishable from Bullcoming. But that is not the
case here.

In the present matter, Dr. Barbieri supervised the
technicians and analysts who handled defendant's blood
sample and performed the tests on small amounts of that
sample using the laboratory's gas chromatography/mass
spectrometry machines. But we do not have testimony
from someone simply bearing the title of supervisor. Here
we are presented with testimony by a supervisor who was
qualified as an expert in the relevant subjects, and who
analyzed the machine-generated data and produced
[**72] the certified report in issue.

Dr. Barbieri reviewed the procedures followed in the
testing and personally reviewed the machine-generated
documents, including the readings from calibration
material and quality control material, when reviewing the
readings taken on the aliquots of defendant's blood.11 He
signed the report and certified its accuracy. The
supervisory role that Dr. Barbieri played in the testing
process also required him to be responsible for the testing
procedures utilized by the NMS lab generally and in this
case, to be knowledgeable about the testing, and to be
able to evaluate the results generated by the tests run by
persons under his supervision [*43] and responsibility.
He testified that he had to satisfy himself that the lab's
procedures and protocols were followed during the
testing before issuing his report.

11 Dr. Barbieri also reviewed the chain of
custody records as part of his review and certified
that the analysis was performed under chain of
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custody. All of the necessary documents were
turned over in discovery and are not at issue in
this appeal.

Dr. Barbieri's participation in preparing the report
and developing the substantive conclusions contained
therein was real [**73] and direct. He evaluated the
results of the testing, found them to be reliable, and
produced the report detailing those results. Moreover, he
signed and certified that report. As the reviewer of the
testing process and the author of the report, it was proper
for him to testify to its contents and to answer questions
about the testing it reported. The fact that Dr. Barbieri
was testifying in respect of his own report distinguishes
him from the co-analyst in Bullcoming, who merely
presented a blood alcohol report prepared by another
SLD co-employee.

With regard to Dr. Barbieri's in-court testimony, we
note that he explained how he independently reviewed
the machine-generated data and came to his conclusion
about the findings and opinion stated in the report that he
authored, signed, and certified. Dr. Barbieri testified that
he reviewed the compiled calibration and quality control
documents and machine-generated test results on
defendant's blood sample and concluded that they
demonstrated that

[a]ll the tests were done appropriately,
according to our standard operating
procedures, including our quality controls,
calibration, blanks, and all the testing was
done. And I believe the results produced
[**74] were accurate and true
representations of what was there in the
blood of Julie Michaels.

We conclude that there is no confrontation violation
caused by Dr. Barbieri's use of nontestimonial calibration
and quality control data in preparing his report, or by his
discussion of that data in his testimony. Cf. Sweet, supra,
195 N.J. at 370-71, 949 A.2d 809; Chun, supra, 194 N.J.
at 142-44, 943 A.2d 114. Other courts similarly have
determined that the introduction at trial of calibration
records does not violate the Confrontation Clause. See,
e.g., Pealer, supra, 985 N.E.2d at 907-08; Dyarman,
supra, 73 A.3d at 574; Jones, supra, 982 N.E.2d at 428.

[*44] To the extent that the machine-generated
results of the tests conducted on defendant's blood are of

a more directly accusatory nature, we address that data
separately. As noted, the machine-generated documents
identifying the drugs found in defendant's blood, and
quantifying each drug, were not introduced into evidence,
but their content was used by Dr. Barbieri in preparing
his report that stated the drugs found to be present in
defendant's blood and the quantities detected.

Certainly, Dr. Barbieri's report is testimonial, both in
his conclusion and in his use of test results indicating that
defendant had specific amounts of certain drugs in the
blood sample taken shortly after her motor vehicle
accident. One can hardly dispute that those conclusions
[**75] are testimonial in nature, and Bullcoming, supra,
supports such a determination. See 564 U.S. at , 131 S.
Ct. at 2717, 180 L. Ed. 2d at 623-24. Dr. Barbieri's report
bears all the indicia of a direct accusation against
defendant. As the author of that report, he is bearing
witness against the accused, namely defendant, when the
report is prepared for the State at its request. Because
defendant had the opportunity to confront and
cross-examine Dr. Barbieri in court about the results of
the testing that he reviewed and certified, defendant was
not denied her right to confrontation.

Reviewed in toto, the machine-generated data
provided the basis for Dr. Barbieri to review the test
results independently and certify that the results were
accurate and not flawed in some way. Clearly, defendant
could not cross-examine the machines themselves. See
Jenkins v. State, supra, 102 So. 3d at 1069 (approving
supervisor's expert testimony after review of gas
chromatography results obtained by nontestifying
analyst); see also United States v. Moon, 512 F.3d 359,
362 (7th Cir.) ("[H]ow could one cross-examine a gas
chromatograph?"), cert. denied, 555 U.S. 812, 129 S. Ct.
40, 172 L. Ed. 2d 19 (2008). And we have rejected the
argument that defendant's confrontation rights could only
be satisfied by testimony from all analysts involved in the
testing. Defendant's opportunity to cross-examine Dr.
Barbieri about the [*45] testing and [**76] its results
provided meaningful confrontation. His testimony is in
no way equivalent to the surrogate testimony provided by
the co-analyst from the SLD lab in Bullcoming.

To be complete, we highlight our point of difference
with the dissent. Contrary to the dissent's characterization
of this record, Dr. Barbieri was not repeating the findings
and conclusions of the analysts who manned the gas
chromatography/mass spectrometry devices. Rather, the
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findings and conclusions contained in the report and to
which he testified were his own. It was his job to review
and certify the results of the tests performed on
defendant's blood sample.

Dr. Barbieri testified that he relied on raw data
produced by the machine tests regarding the levels of
alprazolam, cocaine, and cocaine metabolites in
defendant's system, and drew his own conclusions from
that data. He reviewed the calibration and quality control
tests to ensure that the machine was producing accurate
results in order to be satisfied that the machines were
generating true readings when defendant's blood sample
was tested. He explained the confirmatory test that is
performed by the gas chromatography and mass
spectrometry machine and how its [**77] results are
issued by the machine itself and are not capable of being
misreported or altered by a human being. Dr. Barbieri's
explanation could have been more fulsome. See e.g.,
Ortiz-Zape, supra, 743 S.E.2d at 158-59 (setting forth
detailed testimony of co-analyst on workings of gas
chromatography/mass spectrometry machine, whose
results witness independently reviewed and testified to
without violating defendant's confrontation rights).
However, as he explained, the machine process is highly
standardized. In the instant case, the State's presentation
of this supervisor/reviewer's signed and certified report,
based on his independent review of machine-generated
data, through his live testimony, did not violate
defendant's confrontation rights.

Our difference with the dissent thus comes down to
this: we believe that a truly independent reviewer or
supervisor of testing results can testify to those results
and to his or her conclusions [*46] about those results,
without violating a defendant's confrontation rights, if the
testifying witness is knowledgeable about the testing
process, has independently verified the correctness of the
machine-tested processes and results, and has formed an
independent conclusion about the results. [**78] The
dissent claims that such testimony thwarts a defendant's
confrontation rights. In the dissent's view, only testimony
by the original analyst who worked on a test procedure,
of any kind, can satisfy a defendant's confrontation rights.
The majority's view, and holding, recognizes that
testimonial facts can "belong" to more than one person if
the verification and truly independent review described
above are performed and set forth on the record by the
testifying witness.

In our judgment, Dr. Barbieri satisfied that standard
and was not parroting the testimonial hearsay of another
analyst. Rather, he testified to the findings and
conclusions that he reached based on test processes that
he independently reviewed and verified. Permitting such
testimony does not value expediency over constitutional
rights, as the dissent claims. Instead, this approach
recognizes the reality that more than one expert can
responsibly verify a process, find a fact to be reliable, and
draw a conclusion. Respectfully, we do not accept the
dissent's inflexible approach to scientific testing that
involves machine-generated data.

In concluding, as we do on this record, that
defendant's confrontation rights were [**79] not
violated, we note that several other jurisdictions similarly
have found that a supervisor or reviewing analyst who
reviews and certifies the work of an analyst or analysts
may testify in respect of forensic evidence without
running afoul of a defendant's confrontation rights.

Specifically, a number of states have held that there
is no Confrontation Clause violation where a supervisor,
who has conducted his or her own independent review of
the data generated by other analysts, testifies to the
conclusions he or she has drawn from that independent
analysis. See, e.g., Marshall v. People, supra, 309 P.3d at
947-48 (finding no confrontation violation where
testifying expert was lab supervisor who reviewed
urinalysis [*47] test results and prepared, signed, and
certified report); Jenkins v. State, supra, 102 So. 3d at
1069 (finding no confrontation violation where testifying
expert was lab supervisor who reviewed and co-signed
report identifying tested substance as cocaine and was
knowledgeable about testing procedures); Commonwealth
v. Yohe, 79 A.3d 520, 540-41 (Pa. 2013) (finding
confrontation rights satisfied by ability to cross-examine
supervisor who analyzed raw data from blood alcohol
tests, drew conclusions about intoxication, and prepared
and signed report), cert. denied, 134 S. Ct. 2662, 189 L.
Ed. 2d 209, 82 U.S.L.W. 3685 (U.S. May 27, 2014); see
also Ortiz-Zape, supra, 743 S.E.2d at 164-65 (finding no
confrontation violation where testifying expert [**80]
was technical reviewer who testified to independent
conclusions based on review of cocaine substance
analysis report as well as all raw data and calibration and
maintenance documentation from testing).

We recognize that the holdings of various courts
around the country have not been uniform in analyzing
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Confrontation Clause questions like the one presented
here. Some courts, following Justice Thomas, have
adopted an approach that focuses on the formality and
solemnity of the report at issue. See, e.g., People v.
Lopez, 55 Cal. 4th 569, 581-84, 147 Cal. Rptr. 3d 559,
286 P.3d 469 (Cal. 2012) (finding no confrontation
violation where analyst testified based on colleague's
blood alcohol report and testing because report was
unsigned and consisted entirely of chain of custody log
and machine-generated test data), cert. denied, U.S. ,
133 S. Ct. 1501, 185 L. Ed. 2d 556 (2013); Derr v. State,
434 Md. 88, 73 A.3d 254, 272-73 (Md. 2013) (finding
serological and DNA testing reports introduced through
lab supervisor's testimony insufficiently formal to be
testimonial because unsigned and no statements attesting
to accuracy), cert. denied, 134 S. Ct. 2723, 82 U.S.L.W.
3707 (U.S. June 9, 2014).

Another subset of courts, citing the confusion
generated by the fractured Williams opinions, have not
attempted to formulate a general approach for
determining when the introduction of forensic evidence
by someone other than the analyst who performed the
[*48] tests will violate [**81] the Confrontation Clause.
See, e.g., State v. Bolden, 108 So. 3d 1159, 1161 (La.
2012); Deadwiller, supra, 834 N.W.2d at 373. Rather,
these courts have resolved the cases before them by
drawing analogies to the specific facts of Williams and
holding that, because the facts are similar, the same result
should pertain. Bolden, supra, 108 So. 3d at 1162;
Deadwiller, supra, 834 N.W.2d at 373-75.

We further acknowledge that a few state high courts
have found that a defendant's confrontation rights are
violated when the analyst who physically performed the
tests at issue does not testify, even when the testifying
expert is a supervisor who reviewed the data generated by
the analyst and prepared the report based on that data. See
Martin v. State, 60 A.3d 1100, 1108-09 (Del. 2013)
(finding Confrontation Clause violation where lab
manager who reviewed data and wrote report testified
about results of blood alcohol tests because manager did
not perform or observe tests and underlying test
documents were testimonial and admitted for truth under
Bullcoming); Jenkins v. United States, supra, 75 A.3d at
189-92 (finding violation where testifying expert was lab
supervisor who prepared report stating DNA profile
match but did not perform underlying tests; test
documents were testimonial because prepared for and
used in criminal prosecution). That approach has the

advantage of avoiding the possibility that the United
States Supreme Court may one day agree on the most
exacting interpretation [**82] of confrontation rights
vis-à-vis multiple actors involved in handling and testing
evidence subject to all forms of forensic testing.
However, as noted earlier, that outcome is uncertain. And
taking the most rigid approach to confrontation rights in
the context of forensic reports carries practical drawbacks
that range from moderate to severe. It leaves no
meaningful solution where the analyst or analysts no
longer work at the lab, are unavailable, or are deceased.
There is a real likelihood that such dilemmas may arise in
cold cases. Further, it cannot be assumed that retesting a
sample is invariably a possibility. Moreover, demanding
the in-court testimony of every analyst is unnecessary
[*49] for providing the defendant with meaningful
cross-examination on every testing process utilized in
forensic examinations.

We believe that the Supreme Court's decisions and
various opinions in Melendez-Diaz and Bullcoming have
left the states room to apply the confrontation principles
expressed in those cases in meaningful ways, depending
on the nature of the testing that is involved and the
independence of the analysis and review of the person
who testifies on the basis of verifiable test results. [**83]

Here we are satisfied that the machine-calibrated,
quality-controlled gas chromatography/mass
spectrometry tests performed on defendant's blood
sample provided a sound basis for Dr. Barbieri, as an
expert in the fields of forensic toxicology and
pharmacology and a person knowledgeable about the
testing process employed, to opine on the drugs found in
defendant's blood and their likely impact on her at the
time the blood was drawn. When a confrontation
challenge is raised, the record must show in detail the
basis upon which the testifying witness soundly has
reached his or her conclusion. Here, defendant's
opportunity to cross-examine Dr. Barbieri satisfied
defendant's right to confrontation on the forensic
evidence presented against her.

VII.

The judgment of the Appellate Division is affirmed.

CHIEF JUSTICE RABNER, JUSTICES
PATTERSON and FERNANDEZVINA, and JUDGES
RODRÍGUEZ and CUFF (both temporarily assigned)
join in JUSTICE LaVECCHIA's opinion. JUSTICE
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ALBIN filed a separate, dissenting opinion.

DISSENT BY: ALBIN

DISSENT

JUSTICE ALBIN, dissenting.

In criminal cases, the State routinely retains
scientists and analysts to perform tests on a suspect's
blood to detect the presence of drugs or alcohol. Today,
the [**84] majority pronounces that the accused has no
constitutional right to confront the scientist or analyst
who actually performs the test. The majority upholds a
criminal conviction based on the expert testimony of a
laboratory "supervisor," who did not perform, participate
in, or observe the analysis of defendant's blood test.
Indeed, this "supervisor" was used as a conduit to pass
through to the jury the [*50] testimonial statements of
the real test analysts who were never subject to
cross-examination.

The Sixth Amendment's Confrontation Clause
generally bars the admission of an absent witness's
out-of-court testimonial hearsay as a substitute for live
in-court testimony when the accused has not had the
opportunity to cross-examine the absent witness.
Crawford v. Washington, 541 U.S. 36, 50-62, 124 S. Ct.
1354, 1363-71, 158 L. Ed. 2d 177, 192-99 (2004). The
majority's opinion cannot be squared with that principle.
More ominously, the opinion is in direct conflict with
Bullcoming v. New Mexico, 564 U.S. , , 131 S. Ct.
2705, 2713, 180 L. Ed. 2d 610, 619 (2011), a case in
which the United States Supreme Court held that the
State violated the Sixth Amendment's Confrontation
Clause by calling a non-testing analyst as a substitute
witness for the analyst who performed a blood analysis.
However confused the United States Supreme Court's
Confrontation Clause jurisprudence may be in the wake
of Williams v. Illinois, 567 U.S. , 132 S. Ct. 2221, 183
L. Ed. 2d 89 (2012) -- with its plurality, concurring, and
dissenting opinions -- it is doubtful that any member
[**85] of the Williams Court would adopt the approach
the majority is taking here.

The purpose of the Confrontation Clause is not to
foster expedient trial procedures, but to ensure that
testimonial evidence is tested in the crucible of
cross-examination -- however time consuming or difficult
that process may be. See Crawford, supra, 541 U.S. at
61, 124 S. Ct. at 1370, 158 L. Ed. 2d at 199. Thus,

chemical analysts who provide out-of-court "testimony"
through laboratory reports must be made available for
cross-examination. Bullcoming, supra, 564 U.S. at ,
131 S. Ct. at 2716, 180 L. Ed. 2d at 622.

Curtailing confrontation rights is not the answer to
the uncertainty in federal jurisprudence. Although the
majority upholds the conviction in this case, it is
chancing the reversal of countless future convictions by
rendering an opinion that may fall below the minimum
guarantees of the Sixth Amendment. The majority may
be charting a course that will collide with the next United
States Supreme Court case construing the Confrontation
Clause. Law [*51] enforcement, if properly directed,
can successfully prosecute cases while conforming to the
dictates of the Confrontation Clause. It has done so in the
past.

Whatever perceived benefits are achieved by the
majority opinion, they come at a high price -- the
abandonment of basic principles that underlie our
Confrontation Clause jurisprudence. I therefore
respectfully dissent.

I.

A.

The majority opinion [**86] cannot be reconciled
with the United States Supreme Court's recent
Confrontation Clause jurisprudence. One overarching
principle remains clear from that jurisprudence: the
admission of testimonial statements from witnesses
absent from trial violates the Sixth Amendment's
Confrontation Clause unless the witnesses are
"unavailable," and "the defendant has had a prior
opportunity to cross-examine" them. Crawford, supra,
541 U.S. at 59, 124 S. Ct. at 1369, 158 L. Ed. 2d at 197.
A statement is "testimonial" if the primary purpose of
making the statement is to establish a fact as evidence in
a later criminal prosecution. Bullcoming, supra, 564 U.S.
at n.6, 131 S. Ct. at 2714 n.6, 180 L. Ed. 2d at 620 n.6
(quoting Davis v. Washington, 547 U.S. 813, 822, 126 S.
Ct. 2266, 2273, 165 L. Ed. 2d 224, 237 (2006)).

Applying that test in Melendez-Diaz v.
Massachusetts, 557 U.S. 305, 310-11, 129 S. Ct. 2527,
2532, 174 L. Ed. 2d 314, 321 (2009), the Court held that
a laboratory report identifying a substance as cocaine was
testimonial evidence and therefore its admission at trial,
without the testimony of the analyst who prepared it,
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violated the Sixth Amendment's Confrontation Clause.
The report in Melendez-Diaz was created for the specific
purpose of serving "as evidence in a criminal
proceeding." Bullcoming, supra, 564 U.S. at , 131 S.
Ct. at 2709, 180 L. Ed. 2d at 615.

[*52] Bullcoming presented a variation of the theme
in Melendez-Diaz. In Bullcoming, the Court held that the
in-court testimony of a scientist who did not conduct or
participate in any laboratory tests relevant to the case, but
who read into evidence the actual analyst's test results
contained in a certified report, violated the Confrontation
Clause. Id. at , 131 S. Ct. at 2713, 180 L. Ed. 2d at 619.
The facts in Bullcoming [**87] are remarkably similar to
the facts in the present case.

In Bullcoming, the defendant was arrested for driving
while intoxicated (DWI). Id. at , 131 S. Ct. at 2710, 180
L. Ed. 2d at 616. A blood sample was taken from him at a
hospital and submitted for testing at a state laboratory.
Ibid. A forensic analyst operated a gas chromatograph
machine to test Bullcoming's blood sample and
determined his blood alcohol content (BAC). Id. at ,
131 S. Ct. at 2711, 180 L. Ed. 2d at 617. The Supreme
Court made the following observations about the
operation of the gas chromatograph machine: "'[T]he
analyst must be aware of, and adhere to, good analytical
practices and understand what is being done and why.'"
Id. at n.1, 131 S. Ct. at 2711 n.1, 180 L. Ed. 2d at 617
n.1 (quoting David T. Stafford, Chromatography, in
Principles of Forensic Toxicology 92, 114 (B. Levine ed.,
2d ed. 2006)). Although the gas chromatograph machine
produces a printed graph, securing "an accurate BAC
measurement . . . is not so simple or certain." Ibid.
Indeed, the "risk of human error [is not] so remote as to
be negligible." Ibid.

The forensic analyst determined that Bullcoming's
BAC was 0.21, a level sufficient to support a conviction
for aggravated DWI. Id. at , 131 S. Ct. at 2711, 180 L.
Ed. 2d at 617-18. The analyst was not called as a witness
at Bullcoming's trial. Id. at , 131 S. Ct. at 2711-12, 180
L. Ed. 2d at 618. Instead, the State called Gerasimos
Razatos, a scientist also [**88] qualified as an expert in
the gas chromatograph machine but who did not
participate in testing Bullcoming's blood. Id. at , 131 S.
Ct. at 2712, 180 L. Ed. 2d at 618. Razatos gave "live,
in-court testimony" about laboratory procedures, the
machine's operation, and the results of the BAC [*53]
test. Id. at , 131 S. Ct. at 2713, 180 L. Ed. 2d at 619. In

addition, the analyst's report was admitted as a business
record. Id. at , 131 S. Ct. at 2712, 180 L. Ed. 2d at 618.

The United States Supreme Court held that Razatos's
surrogate testimony violated the Confrontation Clause
because Bullcoming did not have the opportunity to
cross-examine the forensic analyst who tested his blood.
Id. at , 131 S. Ct. at 2713, 180 L. Ed. 2d at 619.
According to the Court, the surrogate expert's testimony
"could not convey what [the forensic analyst] knew or
observed about the events his [laboratory report]
concerned, i.e., the particular test and testing process he
employed. Nor could such surrogate testimony expose
any lapses or lies on the certifying analyst's part." Id. at

, 131 S. Ct. at 2715, 180 L. Ed. 2d at 622. Indeed, at
trial, Razatos admitted that "'you don't know unless you
actually observe the analysis that someone else conducts,
whether they followed th[e] protocol in every instance.'"
Id. at n.8, 131 S. Ct. at 2715 n.8, 180 L. Ed. 2d at 622
n.8 (alteration in original). Razatos, moreover, was
unable to testify why the forensic analyst was on unpaid
leave. Id. at , 131 S. Ct. at 2715, 180 L. Ed. 2d at 622.
Thus, the defense could not ask "questions designed to
reveal whether [**89] incompetence, evasiveness, or
dishonesty accounted for [the forensic anaylst's] removal
from his work station." Ibid.

The Supreme Court reached conclusions relevant to
the facts before us. First, "the comparative reliability of
an analyst's testimonial report drawn from
machine-produced data does not overcome the Sixth
Amendment bar." Id. at , 131 S. Ct. at 2715, 180 L. Ed.
2d at 621. Second, the analysts who write reports that the
prosecution introduces must be made available for
confrontation even if they possess "'the scientific acumen
of Mme. Curie and the veracity of Mother Teresa.'" Ibid.
(quoting Melendez-Diaz, supra, 557 U.S. at 319 n.6, 129
S. Ct. at 2537 n.6, 174 L. Ed. 2d at 327 n.6).

In her concurring opinion, Justice Sotomayor noted
that Bullcoming would have been "a different case if, for
example, a [*54] supervisor who observed an analyst
conducting a test testified about the results or a report
about such results." Id. at , 131 S. Ct. at 2722, 180 L.
Ed. 2d at 629. Razatos did not observe the testing of the
forensic analyst. Ibid.

B.

The facts before us are remarkably similar to those in
Bullcoming, and yet the majority reaches a diametrically
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different result.

Here, defendant Julie Michaels was charged with
vehicular homicide, assault by auto, and related offenses
stemming from a head-on car collision. The State claimed
that defendant was under the influence of drugs at the
time [**90] of the accident. At the direction of a police
officer, a sample of defendant's blood was taken at the
hospital where she was treated. The Sussex County
Prosecutor's Office forwarded the blood sample to NMS
Labs in furtherance of its criminal investigation. NMS
Labs submitted back a report entitled "STATE V. JULIE
MICHAELS" authored by forensic toxicologist Edward J.
Barbieri, Ph.D.

The report revealed that defendant had
concentrations of cocaine and Xanax in her blood.
According to Dr. Barbieri, defendant's "alertness,
judgment, perception, coordination, response time and
sense of care and caution were impaired rendering this
individual unfit to operate a motor vehicle safely." The
report failed to reveal that Dr. Barbieri did not conduct,
participate in, or observe any of the blood tests that
detected the drugs in defendant's system. Dr. Barbieri's
report, which was admitted into evidence, does not name
the analysts who conducted the test, although the
discovery, which is referenced by the majority and is not
part of the record, suggests that only two analysts were
involved in the actual testing. Other laboratory employees
referred to by the majority appear to be merely in the
chain [**91] of custody.

Like in Bullcoming, the analysts here used a gas
chromatograph machine to test defendant's blood sample.
Like Razatos in Bullcoming, Dr. Barbieri conceded that
"there's always a human [*55] element" involved when
a gas chromatograph machine is operated. Like Razatos
in Bullcoming, Dr. Barbieri averred to the procedures that
NMS technicians follow when testing samples. Like
Razatos in Bullcoming, Dr. Barbieri took the test results
of the analysts and merely parroted them before the jury.
Like Razatos in Bullcoming, Dr. Barbieri could not testify
about what the forensic analysts "knew or observed"
when they performed the "particular test and testing
process," nor was he in a position to "expose any lapses"
on the part of the analysts. See id. at , 131 S. Ct. at
2715, 180 L. Ed. 2d at 622. Moreover, Dr. Barbieri does
not fit within the example given by Justice Sotomayor in
her concurrence of a supervisor who observed the testing
performed by an analyst.

In sum, Dr. Barbieri, in his surrogate testimony,
passed through the testimonial statements of the analysts
who actually performed the tests on defendant's blood,
denying defendant her right of confrontation. This is
exactly what Bullcoming says the Sixth Amendment
prohibits. There [**92] are no meaningful differences
between the case before us and Bullcoming, except the
outcomes.

II.

The majority contends that, even though Dr. Barbieri
conducted none of the blood tests involved in this case,
his testimony is constitutionally admissible expert
testimony under N.J.R.E. 703. The majority concedes that
the analysts' "facts" -- the tests they performed on
defendant's blood sample and the results they recorded --
are testimonial statements. That Dr. Barbieri relied on
facts or data from the analysts in forming his own opinion
does not diminish the impermissible use of the analysts'
testimonial statements, which were presented to the jury.
Those absent analysts' tests, moreover, were offered for
their truth -- offered to prove that the substances in
defendant's blood were cocaine and Xanax. Those tests
were not foundational, not calibrations of a machine, but
were the very tests that went to the heart of whether
defendant was guilty of the crimes charged. The majority
allows [*56] the absent analysts' testimonial statements
to be passed through Dr. Barbieri to the jury without
cross-examination of the analysts.

The position taken by the majority has not only been
rejected in Bullcoming but also [**93] does not find
support in either the plurality opinion or dissenting
opinion in Williams v. Illinois. In Williams, supra, the
Court divided over the question of whether a DNA
profile, prepared by a specialist who did not testify, was
offered for the truth of its contents. 567 U.S. at , , 132
S. Ct. at 2228, 2236, 183 L. Ed. 2d at 99, 108 (plurality
opinion). Here, the majority asserts that it is not relying
on Williams. The majority, moreover, does not contest
that the analysts' tests results were offered for their truth
or that the results were testimonial in nature. No justice in
Williams suggested that passing testimonial statements
offered for their truth through a surrogate witness would
be acceptable under the Confrontation Clause.

It may be true that Dr. Barbieri gave an independent
opinion. But that opinion was formed by the testimonial
statements of the analysts who performed the tests. The
State cannot deprive the accused of the right to confront
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the analysts by the use of a surrogate witness. The core
purpose of the Confrontation Clause is undermined when
the accused cannot confront those whose statements bear
testimony against her.

The majority opinion will have far-reaching effects
for future cases involving laboratory tests that are critical
to criminal prosecutions. From this point forward, [**94]
a laboratory -- regardless of how many scientists are
employed there -- can designate one forensic expert to
testify at all trials, relying on the tests of fellow scientists
in which he has had no involvement. The incentive will
be to select as the expert witness the best pitch person,
the one who appears to have walked out of Central
Casting. This approach will destroy the ability of the
accused to have any meaningful opportunity to
cross-examine the persons who are actually bearing
testimony against her -- the actual chemists or analysts
conducting the tests.

[*57] III.

The majority acknowledges that courts throughout
the country are reading Williams and reaching divergent
results. We know that Williams is not the last word. If the
United States Supreme Court does not follow the path
taken by the majority today, and if prosecutors take the

approach that providing fewer confrontation
opportunities is the better strategy, then countless
convictions may be jeopardized.

Prudence would dictate that when federal
jurisprudence is in a state of flux, a conservative
approach is best. See State v. O'Neill, 193 N.J. 148, 175,
936 A.2d 438 (2007) (affording protections to accused
under state law when "[t]he shifting sands of federal
jurisprudence provide no certainty [**95] concerning the
standard that might apply to the next set of slightly
different facts"). Cautious prosecutors can still place on
the stand the chemist or analyst who actually conducted
the test and will not have to worry about a United States
Supreme Court decision upending a conviction.

IV.

In the wake of the majority's opinion, defendants will
no longer have the opportunity to cross-examine the
analysts who actually perform scientific tests -- no longer
have the opportunity to expose errors, lapses, and
shortcomings in the testing process. This is a backward
step that, I believe, violates the Sixth Amendment.

For the reasons expressed, I respectfully dissent.
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JUDGES: JUSTICE FERNANDEZ-VINA delivered
[***10] the opinion of the Court. CHIEF JUSTICE
RABNER; JUSTICES LaVECCHIA, ALBIN,
PATTERSON, and SOLOMON; and JUDGE CUFF
(temporarily assigned) join in JUSTICE
FERNANDEZ-VINA's opinion.

OPINION BY: FERNANDEZ-VINA

OPINION

[*373] [**1176] JUSTICE FERNANDEZ-VINA
delivered the opinion of the Court.

This case poses important questions about the
admissibility of certain evidence in the prosecution of
driving while intoxicated (DWI) cases. After a four-day
trial, defendant Julie Kuropchak was convicted by a
Garfield Municipal Court Judge of DWI contrary to
N.J.S.A. 39:4-50. The court heard testimony from the
arresting officer, the officer who operated the Alcotest
machine, defendant's expert on Alcotest procedure,
defendant, and defendant's father and brother. The court
also admitted, over defendant's objection, the Drinking
Driving Questionnaire (DDQ) and Drinking Driving
Report (DDR) completed by the arresting officer upon
questioning defendant. Defendant did not object to
various documents, including documents alleged to
establish that the Alcotest breath-testing device was in
working order when used to measure defendant's blood
alcohol content (BAC).

The municipal court found defendant guilty based on
two independent grounds: first, the officers' [***11]
observations of her behavior, which the court found more
credible than defendant's account of the incident and;
second, the Alcotest results, which reported a .10 BAC.

Page 1

473

466



After a trial de [**1177] novo, the Law Division also
found defendant guilty based on the officers' observations
and the Alcotest results. Defendant appealed. The
Appellate Division expressed some reservations about the
sufficiency of the foundational documents offered in
support of the Alcotest, but did not decide the
admissibility of the test results. The panel did determine
that the DDQ and DDR were admissible under the
business records exception to the hearsay rule and that,
because the arresting officer testified as to the contents of
the reports, there was no violation of the Confrontation
Clause of the Sixth Amendment of the United States
Constitution. The appellate panel held that there was
sufficient credible evidence in the record to support
defendant's DWI conviction and accordingly affirmed.

We hold that it was error to admit the Alcotest
results without the foundational documents required by
State v. Chun, 194 N.J. 54, [*374] 943 A.2d 114, cert.
denied, 555 U.S. 825, 129 S. Ct. 158, 172 L. Ed. 2d 41
(2008). Further, although we find no violation of the
Confrontation Clause with respect to the admission of the
DDQ and the DDR, we determine that those reports
constitute inadmissible hearsay. We conclude that
[***12] consideration of this improperly admitted
evidence may have unduly influenced the municipal
court's credibility findings. Therefore, we reverse the
judgment of the Appellate Division and remand for a new
trial.

I.

On January 25, 2010, defendant and three friends
went to Houlihan's Restaurant in Hasbrouck Heights.
They arrived between 2:00 and 3:00 p.m. and stayed for
approximately two hours. They shared appetizers, and
defendant took a sip of her friend's margarita. At trial,
defendant testified that she did not drink any other
alcohol that day but had taken a dose of Apidex, an
appetite suppressant, at 9:00 a.m. the day before.

After leaving the restaurant, defendant returned
home alone. Feeling ill from a urinary tract infection,
defendant took Nyquil and a homemade remedy of apple
cider vinegar and water. Defendant had an appointment
with her doctor at 8:30 p.m. that evening; the doctor
prescribed an antibiotic and two pain relievers. Defendant
picked up the prescription at 8:48 p.m. at a pharmacy
adjacent to the doctor's office, but did not take any
medication at that time.

On her way home, defendant turned onto Chestnut
Street, a two-lane, two-way road that slopes uphill in the
direction [***13] defendant was driving. As she reached
the top of the hill, defendant saw a vehicle approaching
from the opposite direction. According to defendant, the
vehicle was straddling the center line and thus driving in
both lanes. The vehicle had an interior light on but its
headlights were off. Defendant hit her brakes and
swerved to the left of the oncoming car. According to her
testimony, she chose to swerve left instead of right to
avoid the cars parked along the right-hand side of the
road.

[*375] Defendant's car collided head-on with the
oncoming vehicle. The driver of the other vehicle was
later charged with driving while intoxicated. The
collision caused defendant to lose consciousness. When
she awoke, the airbags had deployed and the car was
filled with smoke and dust. Defendant testified that she
tasted blood in her mouth, her chest hurt, and a piece of
her necklace had become embedded in her neck.

Officer Dennis Serritella of the Garfield Police
Department arrived at the scene. He observed that the
vehicles appeared to have collided head-on and that
defendant's [**1178] car was in the wrong lane. Officer
Serritella asked defendant for her credentials; he stated
that she stared at him for a "few moments" [***14] and
then produced them slowly. According to Officer
Serritella, defendant declined to go to the hospital. She
told Officer Serritella that she was coming from her
doctor's office and showed him the prescriptions.
Defendant tried to drink water, but was forbidden to do
so.

Officer Serritella advised defendant that he was
going to conduct field sobriety tests, and led her to flat
ground about twenty feet from the accident. Officer
Serritella began with the finger-to-nose test, which
defendant passed. He then conducted the one-legged
balance test, which requires the subject to stand on one
leg for thirty seconds. Defendant failed the test, dropping
her leg "many times." She explained to Officer Serritella
that she had had surgeries on her feet at age thirteen that
left her with pinched nerves and rendered her unable to
balance on one leg. Lastly, Officer Serritella conducted
the walk-and-turn test, which requires the subject to walk
nine paces in a heel-to-toe manner while keeping her
head up, and then turn around and walk in the opposite
direction. Defendant failed this test, as she looked down
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multiple times and spaced out her steps. Officer Serritella
also observed that defendant swayed [***15] as she
walked, her knees sagged, her speech was slow and
slurred, her demeanor was sleepy, her eyes were
bloodshot and watery, her hands moved slowly, and her
face was pale. However, he did not smell alcohol on her
breath.

[*376] Based on his observations, Officer Serritella
concluded that defendant was intoxicated. He handcuffed
her and brought her to police headquarters. At several
points defendant asked why she was being treated like a
criminal when she had done nothing wrong. At
headquarters, Officer Serritella arrested defendant and
read her Miranda1 rights.

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.
1602, 16 L. Ed. 2d 694 (1966).

Officer Serritella read defendant the DMV Standard
Statement for Operators of a Motor Vehicle, which
informed defendant of her rights and obligations with
respect to providing a breath sample. Defendant
consented to take an Alcotest, or breathalyzer test. During
the municipal court trial, Officer Serritella testified that
all cell phones were removed from the testing room.
Defendant testified that her cell phone was in the testing
room the entire time, that she applied lip balm multiple
times during the Alcotest process, and that she had a
tongue ring in her mouth during the tests.

Officer Jose Brito, a certified Alcotest operator,
[***16] conducted the tests. Officer Brito observed
defendant for twenty minutes before he administered the
Alcotest. At 10:08 p.m., the machine performed a control
test. Officer Brito then administered the first set of tests
to defendant at 10:11 (test one), 10:13 (test two), 10:15
(test three), and 10:17 (test four). On the second and third
tests, defendant failed to produce the minimum volume of
air for the Alcotest to generate a blood-alcohol level. The
first and fourth tests yielded results, but they were not
within acceptable tolerance ranges of each other.2

2 To be valid, an Alcotest must generate two
readings within acceptable tolerance of each other
out of a maximum of eleven attempts. "Tolerance
is the range of any set of measurements that is
accepted as being representative of a true reading
. . . [and] the wider the acceptable tolerance
between reported results, the lower our
confidence in the accuracy of any of the reported

results." Chun, supra, 194 N.J. at 110, 943 A.2d
114.

[*377] [**1179] At 10:35 p.m., the Alcotest
machine self-performed another control test. Then,
Officer Brito administered a second set of tests at 10:37
(test five) and 10:40 (test six). Both tests yielded results,
but they were not within acceptable tolerance ranges
[***17] of each other. The machine performed another
control test at 10:53 p.m., after which Officer Brito
administered a third set of tests at 10:54 (test seven),
10:56 (test eight), and 10:58 (test nine). Defendant failed
to produce a minimum volume of air on the seventh test.
The eighth and ninth tests, however, both generated a
result of .10% BAC, and were thus within acceptable
tolerance of each other.

At trial, Gary Aramini, an expert on the Alcotest
procedure who had reviewed the discovery documents
provided to him, testified for the defense that the Alcotest
was improperly conducted and that the State failed to
enter into evidence two documents that are required
under Chun to show that the Alcotest is properly
calibrated: the proper simulator solution Certificate of
Analysis and the most recent Calibrating Unit New
Standard Solution Report. He also stated that Officer
Brito failed to wait the required twenty minutes between
the second and third set of Alcotest sequences. Lastly,
Aramini testified that lip balm, blood in defendant's
mouth, and the presence of a cell phone in the testing
room could have tainted the Alcotest results.

In addition to testimony, the court admitted into
evidence [***18] various documents. Officer Serritella
testified and laid a foundation for the DDQ and DDR.
After his testimony and over a defense objection, the
court admitted those documents into evidence as business
records under N.J.R.E. 803(c)(6).

The court also admitted into evidence certain
documents to establish a foundation for the Alcotest
machine, as well as the simulator unit that is used to
calibrate the device and the chemical composition of the
solutions that the machine requires. Such foundational
evidence is mandatory pursuant to Chun, supra, 194 N.J.
at 142, 943 A.2d 114. The documents included Officer
Brito's Alcotest Operator Certification, the Alcotest
Calibration Certificate, [*378] Part I--Control Tests, and
the Alcotest Calibration Certificate, Part II--Linearity
Tests. The latter two documents were signed by Officer
Robert Demler and dated January 12, 2010; all three were
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admitted without objection.

The court also admitted the Calibrating Unit New
Standard Solution Report for solution control lot number
08J060 dated January 25, 2010, and signed by Officer
Ronald Polonkay. This document, however, was admitted
at the conclusion of limited rebuttal testimony from
Officer Serritella.

Finally, the court admitted a Certificate of Analysis
[***19] 0.10 Percent Breath Alcohol Simulator Solution.
This Certificate was admitted without objection;
however, the State concedes that it was for lot 09D065
rather than 08J060, which was the simulator solution
used in defendant's control test. Accordingly, the State
admitted the incorrect document.

On August 10, 2010, the municipal court found
defendant guilty of DWI based on two independent
grounds. First, the municipal court found defendant guilty
based on the .10 BAC Alcotest results. Second, the
municipal court found that the officers' observations of
defendant's behavior at the scene of the accident
established defendant's guilt.

In its oral decision, the municipal court noted that
Officer Serritella and Officer Brito were "entirely
credible," "more credible" than defendant. The municipal
court [**1180] also found that the Alcotest was operated
properly. The court noted that, "without going through
each document," the State entered the correct documents
into evidence to show that the Alcotest was properly
calibrated. The court determined, further, that defendant's
expert testimony was "unpersuasive." The court
sentenced defendant, a third-time offender, to 180 days in
jail, a ten-year driver's [***20] license suspension, and a
three-year interlock on her ignition following the
suspension period. The court also assessed monetary
fines and penalties.

[*379] The Law Division reviewed the case de
novo pursuant to Rule 3:23-8 and, on July 19, 2011, the
court found defendant guilty of DWI based on both the
physical evidence at the scene and the Alcotest results,
giving due deference to the municipal court judge's
credibility determinations.

The Appellate Division affirmed defendant's
conviction. The panel first considered the Alcotest
results. The panel noted certain inadequacies as to the
foundational evidence the State introduced in support of

the Alcotest. Nonetheless, the panel declined to address
whether the evidential record fairly supported the Law
Division's guilty finding under the per se prong of the
DWI statute, because it found that the observational
evidence against defendant sufficient to support her
conviction under the statute's other prong.

Addressing defendant's evidentiary challenges, it
concluded that the municipal court properly admitted the
DDR and the DDQ under the business records exception
to the hearsay rule. Although the panel found the
transcript to be unclear as to whether [***21] the
municipal judge was marking the documents for
identification or admitting them into evidence before
Officer Serritella testified, it concluded that any harm
presented by the premature admission of the reports into
evidence was soon mitigated by Officer Serritella's
testimony about the contents of the reports. The panel
also found that because Officer Serritella, who authored
the reports, testified at trial and was extensively
cross-examined, the reports' admission did not violate
defendant's right to confrontation under the Sixth
Amendment. U.S. Const. amend. VI.

The panel ultimately held that, based on the location
of defendant's vehicle, Officer Serritella's observations at
the scene of the accident, and defendant's performance on
the field sobriety tests there was sufficient credible
evidence in the record to support defendant's DWI
conviction.

Defendant filed a petition for certification, which this
Court granted limited to the admissibility of the
documentary evidence and the Alcotest results, and the
sufficiency of the observational [*380] evidence. State
v. Kuropchak, 216 N.J. 360, 80 A.3d 742 (2013). The
New Jersey Attorney General and the New Jersey State
Bar Association appeared as amici curiae.

II.

Defendant argues that the municipal court admitted
the [***22] DDQ and the DDR before the State laid a
proper foundation for them, thus presupposing that police
officers and the reports they write are inherently reliable.
Defendant also argues that narrative reports such as the
DDQ and the DDR violate Crawford v. Washington, 541
U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004),
because they are testimonial hearsay.

With respect to the observational evidence of
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defendant's guilt, defendant argues that the record does
not support her conviction. Defendant asserts that each
fact that incriminates her is also consistent with an
innocent explanation. For example, the fact that
defendant's car was found [**1181] in the wrong lane is
explained by the fact that the other vehicle was driving in
the middle of the road and defendant swerved to the left
to avoid hitting parked cars. Defendant alleges that the
other purported indicia of defendant's intoxication--such
as her slowness in responding, pale complexion, slurred
speech, and bloodshot eyes--are attributable to the
severity of the motor vehicle accident, airbag
deployment, and an illness that caused her to seek
medical help shortly before the collision. Furthermore,
defendant maintains that she failed two of the field
sobriety tests because of prior foot surgeries which
continue [***23] to affect her balance.

Lastly, defendant argues that the municipal court
should have suppressed the Alcotest results. First,
defendant asserts that the State failed to lay a proper
foundation for the results as required by Chun. Defendant
also notes that, contrary to Chun, not all of the requisite
documents were introduced during the State's
case-in-chief.

The State contends that defendant's trial did not raise
any Confrontation Clause issues because Crawford
addresses the admissibility [*381] of testimonial
evidence when a witness does not testify. Here, on the
contrary, Officer Serritella drafted the police reports and
testified at trial. The State therefore argues that because
the reports only contained statements by Officer Serritella
and defendant, who both testified at trial, the statements
did not violate the Confrontation Clause.

The State also argues that the observational evidence
in this case is sufficient to sustain defendant's conviction.
It emphasizes that Officer Serritella observed several
separate indicia of intoxication: defendant's vehicle was
in the wrong lane; she was slow to respond and to
produce her credentials; she failed two of the field
sobriety tests; she swayed as she walked; her speech was
slow and slurred; [***24] her demeanor was sleepy; and
her eyes were bloodshot and watery. Even though
defendant proffers various innocent explanations, the
State maintains that those observations should be
considered in the aggregate. The State also contends that
the municipal court judge found the State's witnesses
more credible than defendant.

The Attorney General, appearing as amicus curiae,
urges this Court to affirm defendant's conviction. The
Attorney General argues that the municipal court did not
err by admitting the DDR and DDQ into evidence under
the business records exception to the hearsay rule,
N.J.R.E. 803(c)(6), because the police prepared these
reports in the regular course of business, shortly after the
events described in the reports, and in a manner that
justifies their admission.

Additionally, the Attorney General asserts that the
municipal court correctly admitted into evidence the
Calibrating Unit New Standard Solution Report dated
January 25, 2010, one of the foundational documents for
the Alcotest, because the court had allowed the State to
reopen its case. The Attorney General admits, however,
that the correct Certificate of Analysis for the 0.10
simulator solution does not appear to have been [***25]
entered into evidence. Additionally, the Attorney General
asserts that even though defendant provided individual
explanations for her behavior [*382] when questioned
by Officer Serritella, when viewed in the aggregate, the
numerous indicia of intoxication observed by Officer
Serritella were more than adequate to establish
defendant's intoxication.

The New Jersey State Bar Association (NJSBA),
also appearing as amicus curiae, argues that narrative
police reports including the DDR and DDQ should not be
considered business records under [**1182] N.J.R.E.
803(c)(6), absent a stipulation by the parties, because
those reports contain testimonial statements and are
"prepared for the primary purpose" of criminal
prosecution. The NJSBA also asks this Court to reaffirm
that strict compliance with Chun, supra, is required, and
to hold that the Alcotest results in this matter were not
admissible due to the State's failure to offer proper core
foundational documents. The NJSBA contends that
because the appellate panel ultimately affirmed
defendant's conviction on the observational prong, it did
not determine whether the evidentiary record would
support a conviction on the per se prong.

III.

A conviction for DWI requires proof [***26]
beyond a reasonable doubt. State v. Kashi, 360 N.J.
Super. 538, 544, 823 A.2d 883 (App.Div.2003) (citation
omitted), aff'd, 180 N.J. 45, 848 A.2d 744 (2004). If a
municipal court convicts a defendant of DWI, the
defendant must first appeal to the Law Division. R.
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7:13-1; R. 3:23-1. The Law Division reviews the
municipal court's decision de novo, but defers to
credibility findings of the municipal court. State v.
Johnson, 42 N.J. 146, 157, 199 A.2d 809 (1964).

"Appellate courts should defer to trial courts'
credibility findings that are often influenced by matters
such as observations of the character and demeanor of
witnesses and common human experience that are not
transmitted by the record." State v. Locurto, 157 N.J. 463,
474, 724 A.2d 234 (1999). Thus, appellate review is
limited to "whether the findings made could reasonably
have been reached on sufficient credible evidence present
in the [*383] record." Johnson, supra, 42 N.J. at 162,
199 A.2d 809. "This involves consideration of the proofs
as a whole," and not merely those offered by the
defendant. Ibid. "Any error or omission shall be
disregarded by the appellate court unless it is of such a
nature as to have been clearly capable of producing an
unjust result[.]" R. 2:10-2; see also State v. Macon, 57
N.J. 325, 338, 273 A.2d 1 (1971); Chapman v.
California, 386 U.S. 18, 23, 87 S. Ct. 824, 828, 17 L. Ed.
2d 705, 710 (1967) ("'The question is whether there is a
reasonable possibility that the evidence complained of
might have contributed to the conviction.'" (quoting Fahy
v. Connecticut, 375 U.S. 85, 86-87, 84 S. Ct. 229, 230, 11
L. Ed. 2d 171, 173 (1963))). Occasionally, however,
[***27] a trial court's findings may be so clearly
mistaken "that the interests of justice demand
intervention and correction." Johnson, supra, 42 N.J. at
162. Moreover, legal conclusions are subject to de novo
review. State v. Gandhi, 201 N.J. 161, 176, 989 A.2d 256
(2010).

IV.

We first address whether a proper foundation was
laid for the admission of the Alcotest results. A court may
convict a defendant of DWI if she registers a blood
alcohol level of 0.08% or higher. N.J.S.A. 39:4-50(a);
State v. Bealor, 187 N.J. 574, 588, 902 A.2d 226 (2006).
This finding of per se guilt, however, is subject to proof
of the Alcotest's reliability.

In Chun, this Court set forth mandatory guidelines
for establishing the Alcotest's reliability. First, when the
test is administered, an Alcotest operator must observe a
subject for twenty minutes before commencing the test to
ensure that the subject does not put anything, such as
alcohol, tobacco, or chewing gum in his or her mouth
during that time. 194 N.J. at 79, 943 A.2d 114. The

operator should also remove all "cell phones and portable
devices" from the testing room. Id. at 80, 943 A.2d 114.
After twenty minutes, the Alcotest machine automatically
conducts a [**1183] "blank air test" to determine "if
there are chemical interferents in the room." Ibid.
Additionally, a "control test" is conducted; if the [*384]
Alcotest is working properly, that control test will
generate [***28] a result between 0.095 and 0.105. Ibid.
A similar control test is completed as part of the
Alcotest's semi-annual calibration. Id. at 144-45, 943
A.2d 114.

In Chun, supra, we directed that the Alcotest "be
programmed to fix the tolerance range to be plus or
minus 0.005 percent BAC from the mean or plus or
minus five percent of the mean, whichever is greater," to
ensure reliable results. Id. at 116, 943 A.2d 114. If the
first and second tests are not within acceptable tolerance
of each other, "the machine prompts the operator to
conduct a third breath test," and so on. Id. at 81, 943 A.2d
114. We also required the State to admit certain
foundational documents to prove that the Alcotest was in
working order. Id. at 145, 943 A.2d 114. They are:

(1) the most recent calibration report
prior to a defendant's test, with part
I--control tests, part II--linearity tests, and
the credentials of the coordinator who
performed the calibration; (2) the most
recent new standard solution report prior
to a defendant's test; and (3) the certificate
of analysis of the 0.10 simulator solution
used in a defendant's control tests.

[Ibid. (emphasis added).]

Here, the last semi-annual calibration was completed
on January 12, 2010, with simulator solution control lot
09D065. The solution control [***29] lot for the control
test performed prior to and following the three rounds of
breath tests performed on defendant was solution control
lot 08J060. Under Chun, the State was required to
provide the Certificate of Analysis of the 0.10 Simulator
Solution used in defendant's control test. Ibid. The State,
however, mistakenly admitted the Certificate of Analysis
for the semi-annual simulator solution control lot 09D065
instead of the Certificate from defendant's control test.

Additionally, contrary to Chun, the record shows that
the most recent Calibrating Unit New Standards Solution
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Report was not admitted into evidence during the State's
case. During the State's case, the municipal court
admitted into evidence the Calibrating Unit New
Standard Solution Report dated January 12, 2010. During
cross-examination, defendant's expert testified that
[*385] the State was required to enter into evidence the
Calibrating Unit New Standard Solution Report,
completed on January 25, 2010, as part of defendant's
Alcotest. Upon recognition of this mistake, at the next
trial session, the prosecutor presented, for identification,
the Calibrating Unit New Standard Solution Report dated
January 25, 2010. This document [***30] was then
admitted into evidence. This admission, however, was
inappropriate. The prosecutor moved to enter the correct
Calibrating Unit New Standard Solution Report at the
conclusion of limited rebuttal testimony from Officer
Serritella that was unrelated to the Alcotest. Moreover,
the document was admitted even though the State had not
moved to reopen its case at that point.

We conclude that the foundational documents
required under Chun were not admitted into evidence.
Therefore, the State presented no evidence as to the
reliability or accuracy of the Alcotest results. We thus
hold that defendant's conviction of per se intoxication
was improper.

V.

We now turn to defendant's arguments that the
admission of the DDR and DDQ violated the New Jersey
Rules of Evidence. This Court uniformly has [**1184]
endorsed the proposition that "in reviewing a trial court's
evidential ruling, an appellate court is limited to
examining the decision for abuse of discretion." Hisenaj
v. Kuehner, 194 N.J. 6, 12, 942 A.2d 769 (2008). The
general rule as to the admission or exclusion of evidence
is that "[c]onsiderable latitude is afforded a trial court in
determining whether to admit evidence, and that
determination will be reversed only if it constitutes an
abuse of discretion." State v. Feaster, 156 N.J. 1, 82, 716
A.2d 395 (1998) [***31] , cert. denied 532 U.S. 932, 121
S. Ct. 1380, 149 L. Ed. 2d 306 (2001); see also State v.
J.A.C., 210 N.J. 281, 295, 44 A.3d 1085 (2012). Under
that standard, an appellate court should not substitute its
own judgment for that of the trial court, unless "the trial
court's ruling 'was so wide of the mark that a manifest
denial of justice resulted.'" [*386] State v. Marrero, 148
N.J. 469, 484, 691 A.2d 293 (1997) (quoting State v.
Kelly, 97 N.J. 178, 216, 478 A.2d 364 (1984)).

A.

Defendant first contends that the DDR and the DDQ
were admitted into evidence in violation of the
Confrontation Clause and Crawford, supra, 541 U.S. at
68, 124 S. Ct. at 1374, 158 L. Ed. 2d at 203.
Additionally, the NJSBA contends that the DDR and
DDQ are testimonial.

A person charged with a criminal offense has the
right to confront his accusers. U.S. Const. amend. VI.
This right is founded on the belief that subjecting
testimony to cross-examination enhances the
truth-discerning process and the reliability of the
information. California v. Green, 399 U.S. 149, 159, 90
S. Ct. 1930, 1935, 26 L. Ed. 2d 489, 497 (1970); State ex
rel. J.A., 195 N.J. 324, 342, 949 A.2d 790 (2008).

The Confrontation Clause of the United States
Constitution bars the "admission of testimonial
statements of a witness who did not appear at trial unless
the witness was unavailable to testify, and the defendant
had a prior opportunity for cross-examination."
Crawford, supra, 541 U.S. at 53-54, 124 S. Ct. at 1365,
158 L. Ed. 2d at 194. Additionally, hearsay that is
testimonial in nature is inadmissible, even if it satisfies a
recognized exception to the hearsay rule, when the
declarant does not testify. See Davis v. Washington, 547
U.S. 813, 822, 126 S. Ct. 2266, 2273-74, 165 L. Ed. 2d
224, 237 (2006); State v. Michaels, 219 N.J. 1, 31, 95
A.3d 648 (2014) (noting that New Jersey applies
Crawford's primary-purpose test when assessing
testimonial nature of statement), cert. denied, U.S. ,
135 S. Ct. 761, 190 L. Ed. 2d 635 (2014).

Testimony "is typically [a] solemn declaration or
affirmation made for the purpose of establishing or
proving some fact." State v. Sweet, 195 N.J. 357, 373,
949 A.2d 809 (2008) (quoting Crawford, supra, 541 U.S.
at 51, 124 S. Ct. at 1364, 158 L. Ed. 2d at [*387] 192),
cert. denied, 557 U.S. 934, 129 S. Ct. 2858, 174 L. Ed.
2d 601 (2009). Additionally, "[s]tatements taken by
police officers in the course of interrogations" are also
[***32] testimonial. Davis, supra, 547 U.S. at 822, 126
S. Ct. at 2273, 165 L. Ed. 2d at 237 (citing Crawford,
supra, 541 U.S. at 52, 124 S. Ct. at 1354, 158 L. Ed. 2d at
177).

In a criminal context, formal statements to
government officers constitute testimony in a sense that a
person's casual remark to an acquaintance does not.
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Sweet, supra, 195 N.J. at 373, 949 A.2d 809 (citing
Crawford, supra, 541 U.S. at 51, 124 S. Ct. at 1364, 158
L. Ed. 2d at 192); see also Michaels, supra, 219 N.J. at
31-32 n.9, 95 A.3d 648 (noting Sweet's distinction
between foundational and testimonial documents). Thus,
the Confrontation Clause generally forbids admitting
testimony of a [**1185] witness who directly or
indirectly provides information derived from a
non-testifying witness, which incriminates a defendant at
trial. Branch, supra, 182 N.J. at 350, 865 A.2d 673.

Officer Serritella's documentation of the incident
must be considered the recordation of testimonial
statements. Serritella's observations were made for the
purpose of establishing or proving that defendant was
driving while intoxicated. However, the officer testified
at trial and was extensively cross-examined by defense
counsel. Thus, the Confrontation Clause was not violated
by the admission of the DDR and DDQ.

B.

We now turn to defendant's contention that the DDR
and DDQ are inadmissible hearsay and do not fall within
any of the hearsay exceptions.

Hearsay is defined as "a statement, other than one
made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the
matter asserted." N.J.R.E. 801(c). Hearsay [***33] is
inadmissible unless it falls into one of the recognized
exceptions. N.J.R.E. 802. To qualify as a business record
under N.J.R.E. 803(c)(6), a writing must meet three
conditions: it must [*388] be made in the regular course
of business, within a short time of the events described in
it, and under circumstances that indicate its
trustworthiness. State v. Matulewicz, 101 N.J. 27, 29, 499
A.2d 1363 (1985) (citation omitted). The criteria to apply
the business records exception have remained constant.
Id. at 29, 499 A.2d 1363; Sweet, supra, 195 N.J. at
370-71, 949 A.2d 809 (2008).

The rationale behind this exception is "'that records
which are properly shown to have been kept as required
normally possess a circumstantial probability of
trustworthiness, and therefore ought to be received in
evidence.'" Matulewicz, supra, 101 N.J. at 29-30, 499
A.2d 1363 (quoting Mahoney v. Minsky, 39 N.J. 208,
218, 188 A.2d 161 (1963)); see also Fagan v. City of
Newark, 78 N.J. Super. 294, 309, 188 A.2d 427
(App.Div.1963) (finding exception to be "founded upon

the twin principles of reliability and necessity." (internal
citations omitted)).

We recognize that foundational reports for breath
testing, with certain qualifications, are admissible under
the business record exception to the hearsay rule. Sweet,
supra, 195 N.J. at 370-71, 949 A.2d 809; Chun, supra,
194 N.J. at 142, 943 A.2d 114. However, we have also
recognized that police officers who draft reports have an
interest in prosecuting defendants. See, e.g., State v.
Simbara, 175 N.J. 37, 49, 811 A.2d 448 (2002)
("recognizing a laboratory certificate in a [***34] drug
case is not of the same ilk as other business records, such
as an ordinary account ledger....[T]he analyst prepares the
laboratory certificate ... for the sole purpose of
investigating an accused.").

On the first page, the DDR records the officer's
observations by means of a checklist of indicia of
intoxication. Officer Serritella checked off the items he
observed. The second page of the DDR contains a
narrative account of the events Officer Serritella
witnessed at the scene of the accident. The page includes
factual statements, observations, and the officer's
opinions. For example, Officer Serritella noted that upon
being questioned about her well-being, defendant "stared
back at him." Additionally, Officer Serritella wrote that
she "paused for a few moments" and "appeared [*389]
to be very slow in her actions and responses when
questioned." Officer Serritella also noted that defendant
became very defensive when questioned. Thus, the DDR
contains inadmissible hearsay.

[**1186] Although the DDQ also does not appear
initially to constitute hearsay, it incorporates by reference
the DWI report in the "remarks" section--"see DWI report
for incident details"--and the DWI report, in turn,
contains [***35] several inadmissible opinions. The
DDQ's content thus also rises to the level of inadmissible
hearsay and requires exclusion. Therefore, we hold that
the DDR and the DDQ are inadmissible hearsay outside
the scope of the business records exception. See N.J.R.E.
803(c)(6).

VI.

An appellate court should engage in a "searching and
critical" review of the record when it is faced with a trial
court's admission of police-obtained statements to ensure
protection of a defendant's constitutional rights. See State
v. Pickles, 46 N.J. 542, 577, 218 A.2d 609 (1966).
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Here, the municipal court heard defendant's testimony
concerning the events on the day of the incident, as well
as the testimony of Officer Serritella. The court found the
Officer's testimony more credible than defendant's and
therefore found defendant guilty.

The court's credibility determinations, however, were
made after the DDR and the DDQ were admitted into
evidence notwithstanding the impermissible hearsay
statements they contained, and after the Alcotest results
were admitted into evidence despite the lack of requisite
foundational documents. The cumulative effect of the
inclusion of the DDR, the DDQ, and the Alcotest results
may have tilted the municipal court's credibility findings.
Thus, we [***36] lack sufficient confidence in the
proceedings to sanction the result reached and conclude
that the interests of justice require a new trial. It is only
because of the unique confluence of events in this

case--the inappropriate admission of the Alcotest [*390]
results as well as the DDR and DDQ--that we remand for
a new trial. Had the only flaw been the admission of the
DDR and DDQ, which contained hearsay, Officer
Serritella's testimony would have alleviated much of that
problem. Here, however, the cumulative effect of the
errors may have tilted the municipal court's credibility
findings.

VII.

Therefore, we reverse the judgment of the Appellate
Division and remand for a new trial.

CHIEF JUSTICE RABNER; JUSTICES
LaVECCHIA, ALBIN, PATTERSON, and SOLOMON;
and JUDGE CUFF (temporarily assigned) join in
JUSTICE FERNANDEZ-VINA's opinion.
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OPINION BY: SULLIVAN

OPINION

[*416] [**402] Defendant Russell J. Tamburro
was found guilty of operating a motor vehicle while
under the influence of a narcotic, a violation of N.J.S.A.
39:4-50(a). He was enrolled in a methadone maintenance
program at the time and admitted to having ingested a
prescribed dose of [*417] methadone the morning of his
arrest. 1 The arrest took place on July 31, 1972 at
approximately 10:00 P.M.

1 Defendant asserts that in May 1971, the
Clifton Municipal Court had ordered him to enroll
in a methadone maintenance program.

[***2] Defendant contends that the evidence was
insufficient to support his conviction and, if valid,
adversely affects all methadone programs by subjecting
participants therein to charges of violating N.J.S.A.
39:4-50. We find no merit or validity in any of
defendant's contentions and affirm the judgment of the
Appellate Division which upheld the finding of guilt.

On the evening in question a Clifton police officer in
an unmarked patrol car observed [**403] defendant who
was operating a motor vehicle and was attempting to pull
out onto Route 46, a four-lane highway. Despite wide
gaps in traffic defendant did not readily avail himself of
opportunities to enter upon the highway, and when he did
so, made an extremely wide right-hand turn causing part
of his car to cross over into the fast lane of eastbound
traffic. Defendant proceeded easterly along Route 46 and
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then made another extremely wide right-hand turn into a
side street, coming "to the extreme left hand side of the
street." At this point the officer overtook defendant's
vehicle and stopped it.

When defendant was asked for his license and
registration he fumbled excessively with his wallet.
Defendant was asked to get [***3] out of the car and,
when he did so, the officer noticed that defendant's eyes
were bloodshot and glazed with pinpointed pupils. As
defendant stood there, he swayed slightly, appeared
uncoordinated and his speech periodically became
slurred. He appeared tired, sluggish and drowsy. He
denied that he had been drinking. There was no odor of
an alcoholic beverage on his breath, nor any indication of
physical injury.

The officer, who had undergone special training and
education in the drug detection and drug abuse field and
who [*418] was then assigned to the Clifton Drug and
Abuse Squad, said to defendant that he appeared to be
under the influence of drugs, whereupon defendant stated
that he had taken 120 miligrams of methadone in a
methadone maintenance program earlier that day.

The officer was of the opinion that defendant could
not operate a motor vehicle competently and had not been
operating one competently. He placed defendant under
arrest and charged him with a violation of N.J.S.A.
39:4-50.

Defendant was taken to police headquarters in
Clifton where an eye test and walking test were
administered. The arrest report noted defendant's pale
face, bloodshot eyes [***4] with pinpointed pupils,
changing moods from hostility to passiveness, drowsiness
and a scabbed needle mark on his right arm not of recent
origin. No blood or urine tests were given.

Defendant was tried in the Clifton Municipal Court
on a charge of operating a motor vehicle while under the
influence of a narcotic. At the trial, the arresting officer
testified to the foregoing matters and expressed an
opinion based on his expertise in the drug field that at the
time he arrested defendant, defendant's faculties were
impaired, that defendant could not operate a motor
vehicle properly and that he was under the influence of
narcotics.

The State also presented testimony from Dr. Robert
W. Baird, a medical doctor, who had an extensive

background in narcotics and drug control. The trial court
found him to be eminently qualified in this field.

Dr. Baird, in answer to a hypothetical question which
described defendant's physical condition at the time of his
arrest, including all of the symptoms testified to by the
officer and the absence of any odor of alcohol or indicia
of any physical injury, expressed the opinion that such
person had recently, within several hours, ingested an
opiate [***5] or a narcotic which had opiate-like
qualities. He said that these symptoms could not have
been produced by anything other than the ingestion of a
narcotic drug and that a person [*419] with such
symptoms would be under the influence of a narcotic
drug.

He described methadone as a synthetic narcotic
having addictive properties and opiate-like qualities. It is
widely used in methadone maintenance programs, the
object of which is to block off the desire for heroin. In
the beginning a person is given small doses of methadone
which are gradually increased in amount as the system
builds up a tolerance. The dosage is levelled off at a
plateau determined by the physician and thereafter the
person is maintained on a regular daily dosage. In the
early stage of the program the individual is rather sleepy
and unresponsive because [**404] of the tranquilizing
effect. 2 However, as a tolerance is built-up, the effects
on the person are diminished but would still remain to
some degree and, depending on the individual could
affect driving ability.

2 Because of this, participants in methadone
maintenance programs are required to surrender
their drivers' licenses to the program during the
first few weeks of treatment.

[***6] Defendant testified as a witness and denied
that his operation of the motor vehicle, his appearance
and symptoms were as described by the officer. He
acknowledged that he had been on a methadone
maintenance program for 13 months and that he regularly
took his prescribed dosage of methadone between 7:00
and 7:30 every morning. He also produced Dr. Hans W.
Freymuth, a medical expert in the field of narcotics, who
testified that it was highly unlikely that defendant would
exhibit the symptoms observed by the officer from a
regular dosage of methadone taken some 14 hours earlier
as part of a maintenance program.

It was his opinion that "something else" was
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responsible for defendant's condition and while he
thought that an additional dose of methadone would not
be the cause, there was a strange mixture of
symptomatology which made it difficult to determine
what kind of toxic substance defendant might [*420]
have taken. Dr. Freymuth would at least "suspect" that
defendant had taken additional methadone or another
opiate.

The trial judge found the arresting officer's testimony
as to defendant's erratic operation of his car, his behavior
and physical characteristics to be credible. [***7] He
also accepted the testimony of Dr. Baird and found that
defendant had, within several hours of his arrest, ingested
an opiate or a narcotic drug with opiate-like qualities, so
that at the time of his arrest defendant was under the
influence of a narcotic to the extent that his physical
coordination and mental faculties were deleteriously
affected. As heretofore noted, he found defendant guilty.
A fine of $ 200 and costs was imposed and defendant's
driver's license was suspended for a period of two years.

Defendant appealed to the County Court where, on a
trial de novo on the record, he was again found guilty and
the same sentence was imposed. On appeal to the
Appellate Division, the judgment was affirmed on the
ground that there was sufficient credible evidence to
support the conviction of defendant for operating his
motor vehicle while under the influence of methadone
which the Appellate Division noted "clearly" was a
narcotic drug.

We granted certification principally to consider the
impact, if any, of defendant's conviction on methadone
maintenance programs. 66 N.J. 333 (1974).

The principal contention of defendant and the amicus
Patrick House Legal Clinic [***8] is that defendant was
convicted because of his admitted participation in a
maintenance program and that the Appellate Division
equated defendant's legal use of methadone with being
under the influence of methadone. It is argued that this
broad application of the statute effectively bars
participants in methadone maintenance programs from
operating a motor vehicle -- almost a necessity in today's
society -- thus destroying the viability and attractiveness
of these maintenance programs.

We do not agree that the Appellate Division gave the
statute the meaning attributed to it. The language "under
[*421] the influence" used in the statute has been

interpreted many times. Generally speaking, it means a
substantial deterioration or diminution of the mental
faculties or physical capabilities of a person whether it be
due to intoxicating liquor, narcotic, hallucinogenic or
habit-producing drugs. In State v. Johnson, 42 N.J. 146,
165 (1964), an intoxicating liquor case, we stated that
"under the influence" meant a condition which so affects
the judgment or control of a motor vehicle operator as to
make it improper for him to drive on the highway. More
recently, in State [***9] v. DiCarlo, 67 N.J. 321 (1975),
we held that an operator of a motor vehicle [**405] was
under the influence of a narcotic drug within the meaning
of N.J.S.A. 39:4-50(a) if the drug produced a narcotic
effect "so altering his or her normal physical coordination
and mental faculties as to render such person a danger to
himself as well as to other persons on the highway." Id. at
328.

Essentially this was the standard applied by the
Appellate Division. Defendant was found guilty because
the evidence showed he was under the influence of a
narcotic to an extent that it materially affected his
physical and mental faculties and made it unsafe for him
to operate a motor vehicle on the highway.

The Appellate Division stated that the drug in
question was methadone. However, this was unnecessary
to the court's decision. The statute does not require that
the particular narcotic be identified. It is enough if, from
the subject's conduct, physical and mental condition and
the symptoms displayed, a qualified expert can determine
that he or she is "under the influence" of a narcotic. This,
of course, would include a drug which produces a
narcotic effect. DiCarlo, supra [***10] . To the extent
that State v. Siegmeister, 106 N.J. Super. 577 (Cty. Ct.
1969) and State v. Tiernan, 123 N.J. Super. 322 (Cty. Ct.
1973) hold to the contrary, they are disapproved.

[*422] The thrust of the Motor Vehicle Act is safety
on the highway. The particular section is addressed to the
evil of operating a motor vehicle while one's physical
coordination or mental faculties are substantially
diminished by "intoxicating liquor, narcotic,
hallucinogenic or habit-producing drug." Competency to
operate a motor vehicle safely is the critical question.

It should be made perfectly clear that mere
participation in a methadone maintenance program does
not subject a motor vehicle operator participant to a
charge of violating this statute. There were proofs that
once a participant becomes stabilized on a regular dosage
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of methadone, ability to operate a motor vehicle with
safety is not impaired. However, participation in such a
program does not immunize a person from application of
the statute.

We do not know whether defendant's condition was
the result of his having taken his prescribed dosage of
methadone that morning. His medical expert opined that

"something [***11] else" had caused defendant's
symptoms. What is clear, though, is that defendant
exhibited unmistakable symptoms of being under the
influence of a narcotic within the meaning of the statute,
and was unfit to operate a motor vehicle.

Affirmed.
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OPINION BY: RIVERA-SOTO 

OPINION 

[*576] [**227] Justice RIVERA-SOTO delivered 
the opinion of the Court. 

N.J.S.A. 39:4-50 does not prohibit solely the "op-
erat[ion of] a motor vehicle while under the influence of 
intoxicating liquor[.]" The driving while intoxicated stat-
ute also prohibits the "operat[ion of] a motor vehicle 
while under the influence of ... narcotic, hallucinogenic 
or habit-producing drug[s.]" Framed in the latter context, 
this appeal requires that we address whether lay opinion 
is sufficient to prove the offense of driving while intoxi-
cated when [*577] the intoxicating agent is marijuana 
and not alcohol, or whether additional expert opinion 
[***10] is required. 

We hold that, although evidentially competent lay 
observations of the fact of intoxication are always admis-

R~~rl~ted with p_ermission from LexisNexis. 

sible, lay opinion in respect of the cause of intoxication 
other than from alcohol consumption is not admissible 
because, unlike alcohol intoxication, "[n]o such general 
awareness exists as yet with regard to the signs and 
symptoms of the condition described as being 'high' on 
marihuana." State v. Smith, 58 N.J. 202, 213, 276 A.2d 
369 (1971). However, we further hold that competent lay 
observations of the fact of intoxication, coupled with 
additional independent proofs [**228] tending to dem-
onstrate defendant's consumption of narcotic, hallucino-
genic or habit-producing drugs as of the time of the de-
fendant's arrest, constitute proofs sufficient to allow the 
fact-fmder to conclude, without more, that the defendant 
was intoxicated beyond a reasonable doubt and, thereby, 
to sustain a conviction under N.J.S.A. 39:4-50. 

I. 

The transcripts of the trial held in the Municipal 
Court disclose that, during the early morning hours of 
July 11, 2002, defendant Justin Bealor was driving in Sea 
Isle City, Cape May County, when his [***11] erratic 
driving caught the attention of State Police Troopers Mi-
chael Donahue and Jason Innella. ' According to Dona-
hue, he and Jnnella were traveling behind defendant's car 
and observed it "weaving across the double lines, several 
times." Defendant then turned east onto JFK Boulevard, 
a divided road, but was traveling in the westbound lanes, 
into what would have been on-coming traffic. Donahue 
and Innella turned on to the eastbound lanes of JFK 
Boulevard and followed defendant "until there was a 
break in the median." At that point, Donahue and Innella 
crossed over into the westbound lanes and defendant, 
[*578] having noticed he was being followed by the 
police, pulled his car into a parking lot. Donahue and 
Junella pulled up behind him and activated their signal 
lights "to initiate a motor vehicle stop." 
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1 There is a stenographic error in the trial tran
script that mistakenly refers to Trooper Innella as 
11 Ianella. 11 

Donahue described the events that followed: 

At that point, Trooper [Innella] ap-
proached the driver's [***12] side of the 
vehicle. I approached the passenger side. 
We both observed that there was a twelve 
pack of [beer] cans in the back of the car. 
They were obviously fresh. We could see 
the condensation on the twelve--on the 
cans. The twelve pack was actually ripped 
open. 

[A]s we approached the car, [defen-
dant] opened up the driver door and at 
that time he stated, window doesn't open, 
sorry. Immediately, Trooper [Innella], he 
[signaled] to me that [defendant] had been 
drinking. You know, as you got close to 
[defendant] you could smell the alcohol 
was emanating from himself. It was ema-
nating from the inside of the vehicle. You 
could also smell burnt marijuana. His eyes 
were bloodshot and glassy. His eyelids 
drooped down. His face was pale and 
flushed. He identified himself as Justin 
Bealor, and he fumbled around in the cen-
ter console and his glovebox searching for 
all his credentials. 

In response to Innella's question whether he had been 
drinking, defendant admitted that he "only drank a cou-
ple beers." As he exited the car at Innella's request, de-
fendant 11just seemed a little bit lost" and "he spoke very 
slow and very slurred." 

After defendant was out of [***13] the car, Dona-
hue and Innella were able to observe defendant and his 
appearance fully. According to Donahue, defendant's 
"clothes were all messy and muss--it actually looked like 
he had been sleeping and woke up. His person was very 
mussed and muffled." Donohue noted that "[y]ou could 
smell the odor of alcohol and marijuana on him. Again, 
his eyes were droopy. His knees sagged a little bit as he 
stood. He had an emotionless stare on his face." 

[**229] Donahue explained that, after defendant 
recited the alphabet as part of the field sobriety test, "for 
our safety and [defendant]'s safety, Trooper [Innella] 
conducted a pat down for weapons" and discovered, in 
defendant's rear pocket, 11 3 multi-colored smoking pipe 
with marijuana residue in it. 11 Upon the discovery of the 

[*579] pipe, defendant was arrested and advised of his 
Miranda ' rights. He was then transported to the State 
Police Barracks in Woodbine, where defendant again 
was advised of his Miranda rights, he signed a card indi-
cating that those rights had been read to him, and he 
agreed to submit to chemical sobriety tests. 

2 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

[***14] Defendant then submitted to two breatha-
lyzer tests. Once he did so, his demeanor changed. 
Donahue testified that "[a]fter the breath tests he just 
became more and more agitated" and that defendant 
started to use profanity against Donahue. While defen-
dant was providing a urine sample at Donahue's request, 
"[h ]e became even more agitated" to the point where 
Donahue "had to actually physically restrain him and 
push him up against the wall and tell him to cahn down." 
Defendant, while providing the urine sample, continued 
his stream of invectives addressed to Donahue, to which 
defendant added profane gestures. 

After securing defendant's urine sample, Donahue 
returned defendant to the bench in the processing room, 
where defendant was secured while Donahue and Innella 
sought to complete their paperwork. Donahue's descrip-
tion of defendant's demeanor during that period is telling: 

Throughout the rest of the time that he 
was there, he just--he created a general 
disturbance in the station. He interrupted 
troopers as they tried to walk past him. He 
continually interrupted us while we were 
trying to finish our paperwork, asking 
when he would be taken home. Despite 
the fact that we explained [***15] to him 
several times that we're trying to finish 
processing him as fast as possible. We 
also tried several times to contact some-
one at home [to] pick him up at the sta-
tion, but he couldn't provide us with any-
one with a phone number. He just stated 
that his brother was at home in Strath-
mere, but they didn't have a phone for him 
to call him on. So myself and [Innella] 
transported him to a residence in Strath-
mere. While transporting him back, he 
lectured myself and [Innella] on the fact 
that police officers are not trustworthy. 
That we abuse our power. And then once 
we got--once we actually came to the 
residence that we were dropping him off 
at, we knocked on the door and made con-
tact with his brother, Kevin Bealer. While 
we were explaining the potential liability 
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warning ' to [ defendant]'s brother, [ defen-
dant] [*580] was in the back seat of 
[**230] the troop car. He was banging on 
the window and just yelling for us to let 
him out. [Defendant]'s brother then signed 
the potential liability warning and [ defen-
dant] was released into his custody and 
they both went inside the residence. 

Donahue explained that defendant's vehicle "was towed 
from the scene, reference John's Law[. 1***16] ]" 4 

Donahue also established the chain of custody in respect 
of the "multi-colored smoking pipe" seized from defen-
dant at the time of his arrest, which was later referred to 
as a "glass pipe," as well as that of the urine sample pro
vided by defendant at the State Police Barracks. 

3 In 2001, the Legislature adoptedL. 2001, c. 69 
in response to a tragic incident in July 2000 when 
a driver arrested for driving while intoxicated was 
released by the police to the custody of a friend. 
That friend immediately returned the intoxicated 
driver to his car and each went their separate 
ways. Shortly thereafter, the intoxicated driver 
collided with a car driven by Navy Ensign John 
R. Elliott, who had graduated from the United 
States Naval Academy at Annapolis just two 
months before, killing himself and Elliott and se-
verely injuring Elliott's passenger. 

Commonly known as "John's Law," the two 
operative sections of L. 200 I, c. 69 have been 
codified: Section I, now NJ.S.A. 39:4-50.22, re-
quires that the police issue responsibility warn-
ings to those who assume custody of a person ar-
rested for driving while intoxicated; and Section 
2, now NJS.A. 39:4-50.23, authorizes the arrest-
ing law enforcement agency to impound the vehi-
cle operated by a person arrested for driving 
while intoxicated for a period of twelve hours. 

[***17] 
4 See footnote 3, supra. 

The first questions asked of Donahue on cross-
examination fairly captured his observations of defen-
dant's state: 

Q. Is it fair to say that [defendant] was a 
royal pain in the neck for you and the 
other officers that night? 

A. It's fair to say that he was intoxi-
cated, not himself. 

Q. All right. Okay. That's your con-
clusion? 

A. Yes, sir. 

Addressing defendant's demeanor, the cross-examination 
underscored Donahue's direct testimony that defendant 
was not cooperative and that his speech, while under
standable, was slurred. 

The State also presented the testimony of Michael 
Kennedy and Lynn Van Camp, two forensic scientists 
employed by the State Police. Kennedy tested the urine 
sample defendant provided and concluded that "the two 
tests that I did confirm that there was [*581] marijuana 
metabolite present in the urine." Kennedy explained that 
marijuana metabolite is 11 a psychoactive ingredient in 
marijuana, what causes the intoxication is THC and you 
don't actually see that in the marijuana. We look for the 
metabolite of that compound and the metabolite [***18] 
that I found was the THC metabolite, and it's THCC ... 
the chemical name for the compound." Van Camp tested 
the glass pipe retrieved from defendant when he was 
arrested and concluded that "[t]he burnt vegetation found 
in the glass smoking pipe was, in fact, marijuana[.]'' 

Save for the cross-examination of the State's wit-
nesses, defendant did not proffer a defense. 5 Instead, 
defendant argued that 11marijuana intoxication really can
not be proven without an expert [in respect of] intoxica-
tion by drugs at the time of the event." The municipal 
court rejected that argument, observing that defendant's 
urine sample taken at the State Police Barracks showed 
the presence of marijuana metabolite and "[t]here is no 
requirement that rm aware of, unless you can show me 
otherwise, that the State has to show how much mari-
juana was in someone's system to be considered under 
the influence. 11 Distinguishing this case from State v. 
Tiernan, 123 N.J. Super. 322, 302 A.2d 561 
(Cty.Ct.l973), overruled on other grounds by State v. 
Tamburro, 68 N.J. 414, 421, 346 A.2d 401 (1975), the 
municipal court noted that, in this case, the State had 
presented evidence [***19] both of the fact of intoxica-
tion [**231] (through the testimony of Donahue), and 
the cause of the intoxication (through the testimony and 
opinions of the qualified forensic scientists). 

5 Although defendant attended the first day of 
his two-day municipal court trial, defendant was 
unable to attend the second day, which was held 
three months later. As a result, by the time the 
prosecution rested its case, defendant was not 
available to testifY. For that reason, the municipal 
court disregarded all of defendant's statements to 
the police officers as proof of intoxication andre-
lied, instead, solely on Donahue's observations of 
defendant's demeanor. It was represented, how
ever, that, had defendant testified, he would have 
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denied many of the statements Donahue attrib-
uted to defendant. 

As a result, the municipal court found defendant 
guilty of operating a motor vehicle while under the influ-
ence of marijuana, [*582] in violation of NJ.S.A. 39:4-
50 6

, and sentenced defendant to the minimum penalties 
[***20] permitted, which included a six-month loss of 
driving privileges, fines, court costs, penalties and sur
charges. 

6 Defendant also received three additional cita-
tions concerning the events of July II, 2002. 
These charged defendant with improperly operat-
ing a motor vehicle on a divided highway, in vio
lation of NJ.S.A. 39:4-82.1, careless driving, in 
violation of NJ.S.A. 39:4-97, and operating a mo-
tor vehicle while knowingly possessing mari-
juana, in violation of NJ.S.A. 39:4-49.1. The mu-
nicipal court explained that, because there were 
sufficient proofs to convict defendant on both the 
improper operation on a divided highway charge 
and the careless driving charge, the municipal 
court would only find defendant guilty of one and 
allowed defense counsel to choose which. De-
fense counsel selected the improper operation on 
a divided highway charge. Hence, the municipal 
court convicted defendant of the improper opera
tion on a divided highway charge and dismissed 
the careless driving charge. In addition, the mu-
nicipal court and the municipal prosecutor agreed 
that, because the marijuana found in the glass 
pipe amounted only to trace evidence, there was 
insufficient evidence to convict defendant of the 
charge of operating a motor vehicle while know-
ingly possessing marijuana; that citation too was 
dismissed. We express no opinion in respect of 
the propriety or correctness of any of those de-
terminations. 

Defendant did not appeal his conviction for 
improper operation of a motor vehicle on a di-
vided highway. Therefore, we restrict our discus-
sion solely to defendant's conviction for driving 
while intoxicated. 

[***21] On a de novo appeal to the Law Division, 
defendant argued that "[!]here was no indication that 
[Donahue] has any special training relative to drugs, nar-
cotics" and that, as a result, it would be "a leap of faith 11 

to conclude that "having some substance in your urine 
[means] being under the influence of it." Defendant's 
"primary argument [was] that based on the lack of expert 
testimony here, not the expert testimony that said he had 
the [marijuana] metabolites [in his system] but anything 
about the effect of that metabolite on the individual, 
there cannot be a finding of guilt." Defendant argued that 

"[r]ecognizing someone being under the influence of 
marijuana versus some other narcotic drug or under [the 
influence of] alcohol is something the lay person can't 
do." 

Based on defendant's presentation on appeal, the 
Law Division concluded that "[t]he real issue ... raised is 
the necessity of an [*583] expert to testify as to the de-
fendant's level of intoxication." Addressing that issue 
squarely, the Law Division found that 

under these circwnstances there is no 
necessity for an expert. Had it been 
merely the presence of metabolites, yes, 
there would have been [***22] abso-
lutely a need for someone to interpret the 
test results and provide the Court with es-
sentially circumstantial evidence of in-
toxication. But that was not necessary 
here because in addition to the urine 
screen you had the improper driving that 
was more than just say a slight crossing 
over the line. . . . The smell of marijuana 
in the car the smell of marijuana on the 
person, the smell of marijuana on the 
marijuana pipe. The appearance of the de-
fendant. His conduct while in the station .. 
.. Because of all of the circumstances that 
were present I find that there was in this 
case no necessity for expert testimony. I 
find that the State presented sufficient 
proofs tomeet a beyond a reasonable 
doubt standard that the defendant was op-
erating under the influence of marijuana 
on the night in question. 

The Law Division reimposed the municipal court's sen
tence. 

[**232) The Appellate Division reversed. State v. 
Bea/or, 377 N.J. Super. 321, 872 A.2d 1081 
(App.Div.2005). According to the panel, "[t]he State 
failed to present any evidence of the quantity of mari-
juana metabolites in defendant's urine, nor did the State 
present any evidence linking defendant's driving [***23] 
or post-arrest conduct with marijuana intoxication." !d. at 
327, 872 A.2d 1081. Noting that "[m]arijuana intoxica-
tion ... is not a matter of common knowledge such that an 
inference of intoxication may be drawn solely from a lay 
witness's testimony respecting defendant's behavior[,]" 
Id. at 329, 872 A.2d 1081 (citing State v. Smith, 58 N.J. 
202, 213, 276 A.2d 369 (1971)), the Appellate Division 
concluded that "a per se rule cannot be applied to a [ driv-
ing while intoxicated] charge involving marijuana in the 
absence of any evidence as to the effect of marijuana on 
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defendant's behavior or physical appearance." Id. at 330, 
872 A.2d 1081 (footnote omitted). Based on that conclu-
sion, the panel held that it had "no evidence ... from 
which to infer that defendant was under the influence of 
marijuana while he was driving." Id. at 331, 872 A.2d 
1081. The Appellate Division explained that 

if the State had produced expert testi-
mony--or even lay testimony from the 
trooper based upon his training, knowl
edge and experience--respecting the ef
fects of marijuana intoxication on defen
dant's behavior, physical appearance and 
condition, it would have met its burden of 
proving [***24] beyond a reasonable 
doubt that [*584] defendant was driving 
under the influence of marijuana. It did 
not, and we are, therefore, constrained to 
reverse the conviction. 

[Ibid.] 

We granted the State's petition for certification, State 
v. Bealor, 185 N.J. 265, 883 A.2d 1061 (2005), and, for 
the reasons that follow, we reverse the judgment of the 
Appellate Division, and reinstate defendant's conviction 
for driving under the influence of marijuana. 

II. 

The State argues two principal points. First, the State 
argues that marijuana intoxication, akin to alcohol in
toxication, is 11

3 sufficiently common condition so as to 
properly be the subject of lay witness testimony." Trans-
lated into the language of NJ.R.E. 701, the State's claim 
is that lay opinion testimony in respect of marijuana in
toxication is admissible because "it (a) is rationally based 
on the perception of the witness and (b) will assist in 
understanding the witness'[s] testimony or in determining 
a fact in issue." Next, the State argues that, because there 
is no generally accepted scientific standard by which to 
measure marijuana intoxication, the Appellate Division's 
[***25] decision requires proofs that are impossible to 
proffer. 

Defendant categorically rejects the State's claim that 
marijuana intoxication is a proper subject for lay opinion 
testimony and asserts that it must be the subject of proper 
expert opinion testimony. Defendant notes that, under the 
Appellate Division's decision, the State had the opportu-
nity to satisfy its burden of proof simply by qualifying 
Donahue, by virtue of his training and experience, as an 
expert, and that the State failed to do so. According to 
defendant, because "[n]o expert testimony was presented 
as to the effects of marijuana, nor was any testimony 

provided as to the amount of marijuana metabolite found, 
nor any indication of how long such substance would 
remain in the urine after marijuana was consumed or 
entered the bodily system [*585[ through second-hand 
smoke[,]" this "case represents a simple failure of 
proofi.]" 

[**233] III. 

Since 1924, because sobriety and intoxication are 
matters of common observation and knowledge, New 
Jersey has permitted the use of lay opinion testimony to 
establish alcohol intoxication. Searles v. Pub. Serv. Ry. 
Co., 100 N.J.L. 222, 223, 126 A. 465 (Sup.Ct.l924). 
Founded [***26] on that premise, lay opinion consis-
tently has been admitted to prove that a defendant was 
"operat[ing] a motor vehicle while under the influence of 
intoxicating liquor" in violation of NJS.A. 39:4-50, the 
driving while intoxicated statute. See, e.g., State v. 
Cryan, 363 N.J. Super. 442, 454-56, 833 A.2d 640 
(App.Div.2003) (holding that observations of police offi-
cers and paramedic, together with defendant's statements, 
were sufficient to prove alcohol intoxication even in ab
sence of expert proofs); State v. Guerrido, 60 N.J. Super. 
505, 511, 159 A.2d 448 (App.Div.l960) ("[T]here is ... 
no persuasive reason to hold that a state of [alcohol] in-
toxication of the degree contemplated by NJS.A. 39:4-
50 cannot factually be established by lay evidence. [T]he 
average witness of ordinary intelligence, although lack-
ing special skill, knowledge and experience but who has 
had the opportunity of observation, may testify whether a 
certain person was sober or intoxicated."); State v. 
Pichadou, 34 N.J. Super. 177, 180, 111 A.2d 908 
(App.Div.l955) (holding [***27[ that in prosecution for 
driving while intoxicated, "[i]t is not to be doubted that 
the average witness of ordinary intelligence, although 
lacking special skill, knowledge and experience but who 
has had the opportunity of observation, may testify 
whether a certain person was sober or intoxicated. Nei
ther our statutory law nor any procedural rule requires 
the testimony of medical experts in the prosecution of 
offenses of this nature."). 

This appeal requires that we explore a related ques-
tion: whether, similar to alcohol intoxication, intoxica
tion arising as a result of the consumption of narcotic, 
hallucinogenic or habit-producing [*586] drugs also can 
be proved by lay opinion, or whether additional proofs 
are required. 

A. 
NJR.E. 701 sets forth the prerequisites for the ad-

mission of lay opinion testimony; the Rule provides that 
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"[i]f a witness is not testifying as an ex-
pert, the witness'[s] testimony in the form 
of opinions or inferences may be admitted 
if it (a) is rationally based on the percep-
tion of the witness and (b) will assist in 
understanding the witness'[s] testimony or 
in determining a fact in issue. 11 

We have made clear [***28] that "[t]he purpose of 
N.J.R.E. 70 I is to ensure that lay opinion is based on an 
adequate foundation." Neno v. Clinton, 167 N.J. 573, 
585, 772 A.2d 899 (2001). Thus, we have held in a vari-
ety of circumstances, see id. at 582, 772 A.2d 899 (col-
lecting cases), that "[a]lay witness may give an opinion 
on matters of common knowledge and observation." 
State v. Johnson, 120 N.J. 263, 294, 576 A.2d 834 (!990) 
(citing State v. LaBrutto, 114 N.J. 187, 197, 553 A.2d 
335 (1989)). 

However, nothing in Rule 70 I relieves "the obliga-
tion of a party to meet the requirements of a rule of law 
that the fact be proved either by a preponderance of the 
evidence or by clear and convincing evidence or beyond 
a reasonable doubt, as the case may be." N.J.R.E. 
IOI(b)(l). We have repeatedly made clear that, in motor 
vehicle violation cases, the State's burden of proof un-
questionably is beyond a reasonable doubt. State v. 
Fearon, 56 N.J. 61, 62, 264 A.2d 446 (1970) (per cu
riam); State v. Cummings, 184 N.J. 84, 98-99, 875 A.2d 
906 (2005) [***29] (extending beyond a reasonable 
doubt standard of proof to prosecutions under the Re-
fusal Statute, [**234] N.J.S.A. 39:4-50.4a). Therefore, 
we must examine whether the record in this case contains 
sufficient proofs to sustain the State's burden of proving 
that marijuana intoxication is now a matter of common 
knowledge and observation. We conclude that it does 
not. For that reason, we decline the State's invitation that 
we overrule the extant proscription against lay opinion 
testimony in respect of marijuana intoxication. 

[*587] In State v. Smith, 58 N.J. 202, 213, 276 
A.2d 369 (1971), we explained that "[a]n ordinary citizen 
is qualified to advance an opinion in a court proceeding 
that a person was intoxicated because of consumption of 
alcohol. The symptoms of that condition have become 
such common knowledge that the testimony is admissi-
ble." At that time, we further held that "[n]o such general 
awareness exists as yet with regard to the signs and 
symptoms of the condition described as being 'high' on 
marihuana." Ibid. Although much has changed in the 
intervening years since our decision in State v. Smith, the 
passage of time alone [***30] does not relieve a party of 
its burdens of proof and persuasion. In this case, the 

State had the burden of creating a proper record from 
which a fair determination could be made that the symp-
toms of marijuana intoxication "have become such 
common knowledge that [lay opinion] testimony [that a 
person was intoxicated because of the consumption of 
marijuana] is admissible." 

The factual record before us consists of the trial tes-
timony of the police officer who arrested defendant and 
the two forensic scientists who tested defendant's urine 
and the glass pipe seized from defendant. The State did 
not tender any proofs at any stage of these proceedings to 
show that there is now a general awareness of the indicia 
or symptoms of marijuana intoxication. It was not until it 
sought certification before this Court that the State refer-
enced any sources for the proposition it now advances, 
and then only as "other sources cited" in support of its 
legal argument. However, to take the step the State in-
vites us to take, our adversary system requires more: 
factual proofs presented to a fact-finder tempered by the 
fire of confrontation, cross-examination and adverse 
proofs. We are, therefore, constrained [***31] from 
reaching the threshold issue pressed by the State. 

B. 

Having rejected the State's invitation to place lay 
opinion testimony regarding marijuana intoxication on 
the same footing as lay opinion testimony as to alcohol 
intoxication, we must address [*588) whether, in the 
absence of lay opinion testimony, the evidence tendered 
here was sufficient to prove that defendant was under the 
influence of marijuana while he operated a motor vehi-
cle. Relying on the aggregate of factual observations of 
defendant's demeanor and physical appearance together 
with expert proofs that confirmed the presence of a "nar-
cotic, hallucinogenic or habit-producing drug" in defen
dant's system at the time of his arrest, the municipal court 
and the Law Division separately concluded that defen-
dant operated his motor vehicle while he was under the 
influence of marijuana. The Appellate Division con-
cluded that those proofs were insufficient because the 
State had failed to prove, through expert opinion, that 
"defendant was under the influence of marijuana while 
he was driving." State v. Bealor, 377 N.J. Super. 321, 
331,872 A.2d 1081 (App.Div.2005). We disagree. 

The driving while intoxicated [***32] statute ex-
presses the Legislature's desire to prohibit driving while 
intoxicated; whether the cause of intoxication is alcohol 
or narcotics, hallucinogens or habit-forming [**235[ 
drugs is largely irrelevant. In respect of alcohol, N.J.S.A. 
39:4-50 prohibits generally the "operat[ion of] a motor 
vehicle while under the influence of intoxicating liquor" 
and specifically presumes a violation whenever a person 
"operates a motor vehicle with a blood alcohol concen
tration of 0.08% or more by weight of alcohol in the de-
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fendant's blood[.]" Expert proofs are not a necessary pre-
requisite for a conviction for driving while under the 
influence of alcohol. Thus, for example, even in the ab-
sence of expert proofs of a defendant's blood alcohol 
concentration, a conviction for driving while under the 
influence of alcohol will be sustained on proofs of the 
fact of intoxication--a defendant's demeanor and physical 
appearance--coupled with proofs as to the cause of in-
toxication--i.e., the smell of alcohol, an admission of the 
consumption of alcohol, or a lay opinion of alcohol in-
toxication. See State v. Cryan, 363 N.J. Super. 442, 454-
55, 833 A.2d 640 (App.Div.2003) [***33] (sustaining 
conviction for driving while intoxicated based on proofs 
of defendant's bloodshot eyes, hostility and strong odor 
of alcohol); State v. Cleverley, 348 N.J. Super. 455, 465, 
[*589] 792 A.2d 457 (App.Div.2002) (sustaining con-
viction based on defendant's "driving without his head-
lights on 11 and police officer's observations of defendant's 
"strong odor of alcohol on defendant's breath[,]" "sway-
ing as he walked[,]" inability to perform physical coordi-
nation test, slurred speech, and combativeness); State v. 
Oliveri, 336 N.J. Super. 244, 251-52, 764 A.2d 489 
(App.Div.2001) (sustaining conviction on "alternative 
basis" of proofs that 11 defendant's eyes were watery and 
his speech slow and slurred[;]" defendant's inability to 
follow commands, defendant's admission of alcohol con-
sumption earlier that day, defendant's staggering when 
walking, and defendant's failure to complete successfully 
various physical coordination tests); State v. Bryant, 328 
N.J. Super. 379, 383, 746 A.2d 44 (App.Div.2000) (hold-
ing that "the prosecutor could have proceeded on the 
driving under the influence charge by utilizing evidence 
other than [***34] the breathalyzer results."). 

By the same token, !he driving while intoxicated 
statute 11 does not require that the particular narcotic[, 
hallucinogen or habit-producing drug] be identified." 
State v. Tamburro, 68 N.J. 414, 421, 346 A.2d 401 
(1975). The statute also does not define !he quantum of 
narcotics, hallucinogens or habit-producing drugs re-
quired in order to violate its prohibition. Instead, as with 
alcohol intoxication, the issue is simple: was the defen
dant 11Under the influence" of a narcotic, hallucinogen or 
habit-producing drug while he operated a motor vehicle. 

We have described generally the term "under !he in-
fluence11 as "a substantial deterioration or diminution of 
!he mental faculties or physical capabilities of a person 
whether it be due to intoxicating liquor, narcotic, hallu
cinogenic or habit producing drugs." Ibid. We also have 
explained that the term "under the influence 11 means 11a 
condition which so affects !he judgment or control of a 
motor vehicle operator as to make it improper for him to 
drive on the highway." Ibid. (citing State v. Johnson, 42 
N.J. 146, 165, 199 A.2d 809 (1964). In !he specific con-
text of [***35] narcotic, hallucinogenic or habit-

producing drug intoxication, we have held that a driver is 
"under !he influence of a narcotic drug ... if the drug pro-
duced [*590] a narcotic effect 'so altering his or her 
normal physical coordination and mental faculties as to 
render such person a danger to himself as well as to other 
persons on the highway."' Ibid. (quoting State v. Di
Carlo, 67 N.J. 321, 328, 338 A.2d 809 (1975). The ques-
tion !hen is whether the proofs adduced in this case are 
sufficient to establish beyond a reasonable doubt !hat, at 
!he time of his arrest, [**236] defendant suffered from 
11a substantial deterioration or diminution of the mental 
faculties or physical capabilities[,]" or was in a drug-
induced state that "so affect[ ed his J judgment or control 
... as to make it improper for him to drive on the high-
way[,]" or whether defendant was under the effect of a 
drug !hat "so alter[ ed] his ... normal physical coordina-
tion and mental faculties as to render [defendant] a dan-
ger to himself as well as to other persons on !he high-
way." 

Under any of !hose standards, !he State proved be-
yond a reasonable doubt !hat defendant "operate[ d] a 
motor vehicle while [***36] under the influence of ... 
narcotic, hallucinogenic or habit-producing drug[s]" in 
violation of NJS.A. 39:4-50. Even if limited solely to 
the time of his arrest, the fact of defendant's intoxication 
was amply proved by Donahue's fact testimony in re-
spect of defendant's erratic and dangerous driving, his 
slurred and slow speech, his 11bloodshot and glassy 11 eyes, 
his droopy eyelids, his "pale and flushed" face, his 
"fumbl[ing] around !he center console and his glovebox 
searching for all his credentials," the smell of burnt mari-
juana on defendant, his sagging knees and !he "emo-
tionless stare on his face. 11 Also, on cross-examination, 
Donahue testified without objection !hat defendant was 
intoxicated at the time of his arrest. Finally, !he State 
incontrovertibly proved, through qualified experts, !he 
presence of marijuana in defendant's blood stream at !he 
time of !he arrest and its likely source. 

The aggregate of !hose proofs was more !han suffi-
cient to permit the fact-finder to conclude, beyond a rea-
sonable doubt, !hat defendant violated the driving while 
intoxicated statute. As in !he context of driving while 
under the influence of alcohol cases, [***37] we reject 
!he Appellate Division's restriction on !he logical and 
inferential [*591] ability of !he fact-fmder to connect 
the objective facts of intoxication wilh the proven pres-
ence of a cause of intoxication in order to conclude that 
defendant drove while intoxicated. We also reject the 
notion that a conviction for driving under the influence 
of a narcotic, hallucinogen or habit-producing drug must 
be based exclusively on proofs of 11the subject's conduct, 
physical and mental condition and !he symptoms dis-
played" together with "a qualified expert ... determin[ing] 
that he or she is 'under the influence' of a narcotic." State 
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v. Tamburro, 68 N.J. 414, 421, 346 A.2d 401 (1975). On 
the contrary, we acknowledge that 

[t]he thrust of the Motor Vehicle Act is 
safety on the highway. The particular sec-
tion is addressed to the evil of operating a 
motor vehicle while one's physical coor-
dination or mental faculties are substan-
tially diminished by "intoxicating liquor, 
narcotic, hallucinogenic or habit
producing drug. 11 Competency to operate a 
motor vehicle safely is the critical ques-
tion. 

[!d. at 422, 346 A.2d 401.] 

The rule adopted by the panel-- [***38] that the 
nexus between the facts of intoxication and the cause of 
intoxication can only be proved by expert opinion--
impermissibly impinges on the traditional role of the 
fact-finder and is explicitly disavowed. See N.JR.E. 702 
(allowing expert opinion only "[i]f scientific, technical, 
or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in is-
sue[.]"). In these circumstances, determining whether 
defendant was under the influence of marijuana was not 
"beyond the ken of the average [fmder of fact.]" 
DeHanes v. Rothman,l58 N.J. 90, 100, 727 A.2d 8 
(1999) (quoting State v. Kelly, 97 N.J. 178, 208, 478 
A.2d 364 (1984)). Thus, we adopt the rationale employed 
by both the municipal court and the Law Division and 
hold that additional expert [**237] opinion was not nec-
essary in order to sustain defendant's conviction for "op
erat[ing] a motor vehicle while under the influence of ... 
[a] narcotic, hallucinogenic or habit-producing drug" in 
violation of N.JS.A. 39:4-50. 7 See, e.g., City of Wichita 
v. Hull, [*592] II Kan. App. 2d 441, 447, 724 P.2d 
699, 703 (Kan.App.J986) [***39] (balding that circum-
stantial evidence "was sufficient to lead any reasonable 
person to conclude that defendant's taking a sleeping pill 
resulted in intoxication which impaired his ability to 
drive."); Griggs v. State, 167 Ga. App. 581, 584, 307 
S.E.2d 75, 78 (Ga.App.l983) (holding that aggregate of 
police officer's observations of defendant's demeanor and 
physical appearance, coupled with chemical tests indicat-
ing that defendant had been using marijuana "was suffi-
cient for a rational trier of fact ... to reasonably have 
found that defendant was guilty beyond a reasonable 
doubt of the offense[] of driving under the influence of 
marijuana .... "). 

c. 

7 A defendant, of course, remains free to defend 
on the basis that the amount of marijuana or other 
qualifying drug found in his system was insuffi-
cient to render him "under the influence." No 
such defense was tendered in this case. 

That said, expert testimony remains the preferred 
method of proof of marijuana intoxication. We arrive 
[***40] at that conclusion in the knowledge that it is not 
too difficult a burden for the State to offer an expert 
opinion as to marijuana intoxication. Prosecutors in mu
nicipal courts throughout the State routinely qualify local 
and state police officers to testify as experts on the sub-
ject of marijuana intoxication. Expert testimony only 
requires that a witness be qualified "by knowledge, skill, 
experience, training, or education. n N.J.R.E. 702; see 
also State v. Moore, 122 N.J. 420, 458-59, 585 A.2d 864 
(1991) (noting that "an expert must 'be suitably qualified 
and possessed of sufficient specialized knowledge to be 
able to express [an expert opinion] and to explain the 
basis of that opinion"' (alteration in original) (quoting 
State v. Odom, 116 N.J. 65, 71, 560 A.2d 1198 (1989))). 
In view of their training, police officers in this State are 
eligible to qualify as experts on marijuana intoxication 
under N.JR.E. 702. We note that, before they are com-
missioned, police officers must "successfully complet[ e] 
the Basic Course for Police Officers" authorized by the 
Police Training Commission. [***41] Div. of Criminal 
Justice Police Training Comm'n, Basic Course for Police 
Officers Trainee Manual iii (Jan. I, 2006), available at 
http://www .state.nj. usllps/dcjlnjptc/pdf/trainee _manu a lib 
cpo-trainee-cover-0 12006.pdf; see also N.J.S.A. 52: 17B-
68; N.J.A.C. 13:1-5.1. As part of their required [*593] 
course of study, police officers must be trained in detect
ing drug-induced intoxication. See N.JA. C. 13: 1-6.1 
(authorizing Police Training Commission to establish 
curriculum for approved and authorized schools); Div. of 
Criminal Justice Police Training Comm'n, Basic Course 
for Police Officers Trainee Manual: Performance Objec
tives 3-61 to 3-65 (Jan. I, 2006), available at 
http://www .state.nj .us/lps/dcj/njptc/pdf/trainee _ manual/b 
cpo _master_ 2004_ final. pdf (detailing curriculum requir-
ing police trainees to know 11the common non-technical 
names, slang names, typical packaging and symptoms of 
use" of various drugs, including marijuana); see also 
Div. of Criminal Justice Police Training Comm'n, 
Agency Training Responsibilities Manual § 2, at 69-79 
(July I, 2002), available at [***42] 
http://www.state.nj. us/lps/dcj/njptc/manuals/bcpo _sleo2. 
pdf (detailing symptoms for alcohol and specific drug 
intoxication in describing appropriate [**238] handling 
of impaired prisoners). 

IV. 
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The judgment of the Appellate Division is reversed, 
defendant's conviction is reinstated, and the cause is re-

manded to the Law Division for such additional proceed-
ings as may be required consistent with this opinion. 
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The Careless Driving charge was dismissed. Defendant was sentenced to a $300 fine, 

$33 court costs, $6 administrative costs, $200 DWI fee, $50 Violent Crimes 

Compensation Board, $75 Safe Neighborhoods Fee, seven months loss of license, and 

twelve hours in the Intoxicated Driver Resources Center. The license suspension was 

stayed pending the New Jersey Supreme Court's decision in State v. Chun, 194 N.J. 54 

(2008). 
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On or about May 21, 2007, Defendant filed a Motion for Post-Conviction Relief 

and a Motion to Vacate the Guilty Plea based on newly discovered evidence. The 

motions were heard by the Honorable John F. Richardson, J.M.C. in the Hillsborough 

Township Municipal Court on September 7, 2007. Defendant's motion to withdraw the 

guilty plea was premised on the affirmative defense of pathological intoxication based on 

the amended warnings about Ambien and sleep driving from the United States Food & 

Drug Administration (FDA). Defendant's motion was denied. 

Defendant filed an appeal of that decision on September 27, 2007. The appeal 

was heard by this Court on January 7, 2008. This Court granted Defendant's motion to 

withdraw her guilty plea and remanded the matter to the municipal court for a trial to 

include the presentation of the new evidence regarding Ambien and its warnings 

regarding sleep driving. This Court ordered that Defendant would be permitted to assert 

the common law defense of pathological intoxication and present expert testimony in 

support of that defense. 

On July 28, 2008, the trial was heard before Judge Richardson in the Hillsborough 

Township Municipal Court. Judge Richardson heard testimony from Officer Brad Birne, 

Defendant, Defendant's sister Judith Connelly, Defendant's therapist Dr. Jeffrey 

Harrison, and defense expert witness Dr. Michael Wolf. On August 4, 2008, Judge 

Richardson found Defendant guilty of Driving While Intoxicated. Judge Richardson 

found that the defense of pathological intoxication did not apply to Defendant's case. 

The charge of Careless Driving was dismissed and Defendant was sentenced as above. 

The fmes were previously paid by Defendant and the license suspension was stayed 

pending appeal. Defendant filed the present appeal on August 21, 2008. 
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STATEMENT OF FACTS 

During the afternoon of September 10, 2006, Defendant visited her mother at a 

rehabilitation facility and returned home around 5 or 5:30 p.m. Upon returning home, 

Defendant changed into her clothes for bed, which consists of an old red sweatshirt with 

holes in it. At trial, Defendant stated that she would never knowingly wear the sweatshirt 

in public. Defendant then went into the kitchen and sat down to eat dinner and read a 

book. Defendant also had a few glasses of wine before switching to seltzer. Defendant 

testified that she was probably at the table in the kitchen for about two and a half hours 

before getting up to go to bed for the night. Defendant also testified that she typically 

goes to bed around 8:00 p.m. each night and wakes up around 6:00 a.m. to be at work by 

7:30 a.m. When Defendant went upstairs to go to bed, she took her medication. 

Defendant was prescribed Seroquel for sleep in 2002 but when that did not help, 

Defendant was prescribed Ambien and Seroquel together in 2003. Before bed, Defendant 

takes two Seroquel pills, 300 milligrams each, and one Ambien pill, which is 10 

milligrams. The records from Defendant's pharmacy were produced at the trial and 

verified the medications and dosages to be taken at bedtime. 

Defendant testified that it typically takes her about fifteen minutes to fall asleep 

after taking the medication and that it was her intention to go to bed and sleep until the 

next morning when she would get up and go to work. When Defendant woke up the next 

morning, September 11, 2006, and went downstairs to her kitchen, she found the two 

tickets on the table and a note from her sister informing her where she could pick up her 

car from the towing company. 
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On September 10, 2006, at approximately 9:40p.m., Officer Bime received a call 

about a possible drunk driver in a red Chrysler PT Cruiser driving over the center 

medians in a parking lot. Officer Bime and Officer Kearney then responded to Nelson's 

Comer, a strip mall located on Route 206 in Hillsborough, New Jersey. The strip mall 

was about five minutes from Defendant's house. The strip mall had a Stop and Shop in 

one section and a Shop Rite in the other section. Defendant testified that it was strange 

that she was found in the Shop Rite section of the parking lot because she only shops at 

the Stop and Shop. Upon arriving at the scene, Officer Bime observed the vehicle in the 

parking lot. The hazards were activated and the front passenger side tire was flat. 

Officer Bime then activated his overhead lights to conduct a motor vehicle stop. 1 The 

vehicle did not immediately stop and Officer Bime testified that it did not appear that the 

overhead lights or the siren caught Defendant's attention. The vehicle continued to move 

forward at a slow speed, struck the curb twice and then crossed over the double yellow 

line in an area connecting two parking lots. Officer Kearney then pulled towards the 

front of the vehicle and the vehicle eventually came to a stop. The driver of the vehicle 

was identified as Defendant. Defendant was advised to place her vehicle in park and exit 

the vehicle. Defendant's balance was poor and she stumbled to her left while attempting 

to exit the vehicle. Officer Bime then assisted Defendant so that she would not fall. 

In response to questioning from the officer, Defendant stated that she had a couple 

glasses of wine that night. Officer Bime testified that he detected an odor of alcoholic 

beverages emanating from Defendant and her vehicle. Officer Bime further testified that 

in response to questioning about whether she had taken any drugs or narcotics, Defendant 

named two or three but the officer could not recall the names of the drugs. Defendant 

1 The Court reviewed the video of the motor vehicle stop on March 5, 2009 in preparation for the motion. 
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told the officer that she was tired and the officer observed that Defendant appeared out of 

it and took a couple seconds to respond to questions asked of her. Defendant was also 

closing her eyes while the officer was talking to her and her speech was slurred and 

mumbled. Further, Defendant was swaying back and forth. Defendant attempted to 

perform sobriety tests but Officer Bime stopped Defendant due to her poor balance. In 

fact, Officer Bime stood behind Defendant in order to catch her if she fell back. 

Defendant was then arrested for Driving While Intoxicated and was transported to police 

headquarters. While at police headquarters, Defendant was administered an Alcotest, 

which reported a reading of 0.10% BAC. 

Judith Connelly, Defendant's sister, responded to the Hillsborough Police Station 

after receiving a call that her sister had been arrested and charged with Driving While 

Intoxicated. The officer told Judith where the towing place was because he did not think 

that Defendant would remember. Judith testified that her sister appeared disoriented, was 

not connecting with her and kept closing her eyes and nodding off. Judith further stated 

that she was surprised by her sister's appearance because she was wearing something that 

she would normally wear to bed. Judith had to guide her sister to the car to take her 

home. Judith attempted to talk to her sister to find out what happened but Defendant was 

inaudible and Judith told her to go up to bed. Defendant complied. Defendant then 

called her sister Judith in the morning when she discovered the tickets and the note about 

the towing company. Defendant related that she did not recall anything that happened. 

Defendant met with her therapist, Dr. Jeffrey Harrison, later that week for her 

weekly session. Dr. Harrison testified that during the session Defendant talked about the 

DWI arrest and related to him that she was embarrassed and distressed about the incident 
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because she could not remember what happened. Defendant informed Dr. Harrison that 

the last thing she remembered before she woke up that morning was going to sleep the 

night before. 

DEFENDANT'S ARGUMENT 

Defendant argues that the unique and bizarre facts of this case warrant the entry of 

a finding of not guilty because Defendant was pathologically intoxicated at the time of 

the alleged offense and did not intend to operate her motor vehicle. Defendant notes that 

in March 2007, six months after her arrest, the FDA mandated that the manufacturer of 

Ambien revise the warnings for Ambien users to require notification that the ingestion of 

Ambien, either alone or in combination with alcohol, can cause a phenomenon known as 

sleep driving. Therefore, Defendant submits that the common law defense of 

pathological intoxication is applicable to her case. Defendant asserts that a 

reexamination of the existing public policy against drunk driving is warranted by a case 

such as this where a person, after ingesting an FDA-approved medication with 

undisclosed side-effects, falls victim to sleep driving after going to bed with the simple 

and innocent intention of having a restful uninterrupted sleep until morning. 

Although Defendant concedes that affirmative defenses under the Code of 

Criminal Justice (Code) are not available for offenses under Title 39 of the New Jersey 

Statutes Annotated, Defendant states that a person "charged with a motor vehicle offense 

does not forfeit all constitutional and common-law defenses." State v. Fogartv, 128 N.J. 

59, 64 (1992); State v. Hammond, 118 N.J. 306, 318 (1990). "[C]ommon-law defenses 

may be available as long as they have not been precluded by the statute defining the 
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offense." Fogarty, 128 N.J. at 70. Defendant further notes that such common law 

defenses are available only when the legislature has not foreseen the circumstances 

encountered by a defendant. State v. Tate, 102 N.J. 64, 74 (1986). 

Defendant contends that the common law defense of pathological intoxication is 

applicable to this case because this issue could not have been foreseen by the legislature. 

Defendant further notes that the testimony of the expert presented by the defense was not 

contradicted by the State. Therefore, Defendant asserts that there is reasonable doubt 

regarding her intention to operate a motor vehicle under the influence of alcohol. 

Defendant argues that the narrow facts of this case require a departure from the 

traditional notions of strict liability in DWI cases and compels a re-examination of the 

definition of the term intent to drive in the context of this DWI prosecution. 

STATE'S ARGUMENT 

The State argues that Defendant is guilty of a per se violation of Driving While 

Intoxicated because the evidence presented by the State is sufficient to sustain 

Defendant's conviction for Driving While Intoxicated. Further, the State contends that 

affirmative defenses under the Code do not apply to motor vehicle violations. The State 

submits that it is undisputed that Defendant operated her vehicle while intoxicated 

because her BAC was 0.10%. The State further asserts that the fact that Defendant's 

ingestion of Ambien may have made her more susceptible to the inebriating effects of 

alcohol does not constitute a defense to the DWI charge because Code defenses do not 

apply to motor vehicle offenses. Moreover, it is argued that this Court should not acquit 

Defendant merely because she does not remember operating her vehicle. Furthermore, 
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the State notes that although the FDA warnings for Ambien at the time of Defendant's 

arrest did not reference the possibility of sleep driving, the warnings did caution against 

combining alcohol with the medication. 

Alternatively, the State argues that even if Defendant was pathologically 

intoxicated at the time of her arrest, she can not prove it by clear and convincing 

evidence. The State asserts that Defendant was not pathologically intoxicated because 

the alleged drunk driving occurred after she consumed a couple glasses of wine and took 

her prescription medication. Further, the State contends that the totality of the 

circumstances demonstrate, beyond a reasonable doubt, that Defendant was driving while 

intoxicated. Therefore, the State respectfully requests that Defendant's conviction for 

Driving While Intoxicated be upheld by this Court. 

LEGAL ANALYSIS 

The standard of review governing municipal appeals is de novo. R. 3:23-S(a) 

provides that where a transcript is available, the trial of the appeal shall be heard de novo 

on the record. At a trial de novo, the appellate court is required, based on the record 

below, to make its own independent findings of fact and conclusions of law, and in 

applicable cases, to independently determine the guilt or innocence of the Defendant. See 

State v. States, 44 N.J. 285, 293 (1965). However, this Court must give due, but not 

controlling, regard to the trial court's determination of witness credibility. State v. 

Johnson, 42 N.J. 146, 157 (1964). 

This Court acknowledges that Code defenses are generally not available for motor 

vehicle offenses. However, the New Jersey Supreme Court has indicated that common 
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law defenses may be available "only when the legislature has not foreseen the 

circumstances encountered by a defendant." See State v. Tate, 102 N.J. 64, 74 (1986). 

Thus, sometimes the facts of a case are "so bizarre and remote from the public policy 

underlying the law that even a Court as committed as this one to the strict enforcement of 

the drunk-driving statutes can pause to make certain that no injustice has been done." 

State v. Romano, 355 N.J. Super. 21, 33 (App. Div. 2002), citing State v. Fogarty, 128 

N.J. 59, 74 (1992) J. Stein, dissenting. 

Intoxication which (1) is not self-induced or (2) is 
pathological is an affirmative defense if by reason of such 
intoxication the actor at the time of his conduct did not 
know the nature and quality of the act he was doing, or if 
he did know it, that he did not know what he was doing was 
wrong. Intoxication under this subsection must be proved 
by clear and convincing evidence. 

N.J.S.A. 2C:2-8(d). Pathological intoxication IS defined as "intoxication grossly 

excessive in degree, given the amount of the intoxicant, to which the actor does not know 

he is susceptible." N.J.S.A. 2C:2-8(e) (3). The comments following the statute describe 

pathological intoxication as intoxication that was unexpected. N.J.S.A. 2C:2-8 Comment 

5. Mixing alcohol with prescription medication has been held not to meet the test, since 

the defendant ought to have known that the combination of drinking with prescription 

medication would cause extreme intoxication. State v. Holzman, 176 N.J. Super. 590, 

593 (Law Div. 1980). Here, however, Defendant is not asserting that she was unaware of 

the warning against mixing alcohol with Ambien. Defendant is instead arguing that she 

was not aware of the fact that sleep driving was a possible side effect of Ambien because 

the FDA warnings about the existence of that side effect were not issued until six months 

after her arrest. 
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This Court is satisfied that the legislature did not envision that a prescription sleep 

medication would produce the unlikely side effect of sleep driving resulting in a DWI 

charge. This Court recognizes the State's concern about the application of pretextual 

defenses to DWI prosecutions. However, this Court finds that the facts of this case 

warrant the application of the pathological intoxication defense. To not apply the defense 

of pathological intoxication here is to allow an injustice. 

Dr. Michael Wolf testified as an expert witness for the defense in the municipal 

court proceeding below. Dr. Wolf testified that the FDA warnings for Ambien in 

September 2006, when Defendant was arrested, warned about vertigo, dizziness, some 

effects on walking, operating heavy machinery, coordination, and a warning about 

mixing the medication with alcohol. 1T68-2 to 68-5. 2 Dr. Wolf further stated that in 

March 2006 a preliminary article reported that there were 187 documented incidents of 

drivers impaired by Ambien in Wisconsin between 1999 and 2004. 1 T69-5 to 69-8. The 

article appeared in The New York Times. Id. Washington State then disclosed an 

increasing number of Ambien related driving arrests. 1 T69-9 to 69-11. Some of the 

individuals had alcohol in their systems but others did not. 1 T69-12 to 69-13. The 

incidents were reported to the National Highway Traffic Safety Administration. 1 T69-13 

to 69-14. The FDA did not take any action at that time. 1T69-15 to 69-16. However, in 

March 2007, the FDA mandated that the warnings for Ambien include references to sleep 

driving. 1T69-19 to 69-25. The warning, issued on or about March 15,2007, six months 

after Defendant's arrest, indicated that Ambien use may trigger a phenomenon referred to 

in the FDA warnings as sleep driving: 

2 IT refers to the transcript of the July 28, 2008 proceeding in the Hillsborough Township Municipal Court. 
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There have been reports of people getting out of bed after 
taking a sleep medicine and driving their cars while not 
fully awake, often with no memory of the event. ... This 
behavior is more likely to occur when Ambien is taken with 
alcohol or other drugs such as those for the treatment of 
depression or anxiety. Other behaviors such as preparing 
and eating food, making phone calls, or having sex have 
been reported in people who are not fully awake after 
taking a sleep medicine. As with sleep-driving, people 
usually do not remember these events. 

See FDA warnings on Ambien under heading: "'Sleep-Driving' and other complex 

behaviors" revised March 2007. 

Dr. Wolf explained that sleep driving is a form of sleep walking where people 

perform tasks that they may perform during the day but have no recollection of it later. 

IT70-16 to 70-25 and IT71-19 to 71-22. While the FDA warnings state that sleep 

driving is more likely to occur when Ambien is taken with alcohol, Dr. Wolf testified that 

sleep driving can also occur from taking Ambien alone. IT71-7 to 71-18. Dr. Wolf 

further testified that prior to March 2007 a user of Ambien would not have any 

expectation that ingesting the medication could cause sleep driving, according to 

consumer literature available at the time. I T74-19 to 74-22. 

Based on his understanding of pathological intoxication, which is consistent with 

the definition outlined above, and the information provided to him by the defense, 

including the video of the motor vehicle stop, Dr. Wolf opined that Defendant either did 

not know the consequences of the act, was unaware of what the potential was or did not, 

or was not able to understand, the ramifications of what was happening at the time. I T76-

8 to 76-12. Therefore, Dr. Wolfs expert opinion was that Defendant was pathologically 

intoxicated at the time of her arrest. Further, Dr. Wolf stated that based on the 
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information available at the time of her arrest, Defendant would have no way of knowing 

about the phenomenon of sleep driving. 1 T76-13 to 76-25. 

The expert testimony given by the defense's expert, Dr. Wolf, was uncontroverted 

by the State. Based on the foregoing evidence; this Court clearly and convincingly finds 

that Defendant was pathologically intoxicated at the time of her arrest due to her 

ingestion of Ambien that night. Defendant was pathologically intoxicated because she 

did not know that when she took her prescribed dosage of Ambien that night that she was 

susceptible to sleep driving, a side effect that she was unaware of because the information 

was not publicly available until six months later. Thus, Defendant was sleep driving the 

night of September 10, 2006 and she, therefore, did not know the nature and quality of 

the act. 

The conclusion of this Court is confirmed by the video of the traffic stop which 

illustrates that Defendant was swaying back and forth and could not stand up straight. 

Defendant informed the officers that she was tired and the officer stood behind Defendant 

as she attempted to complete the field sobriety tests because the officer thought she 

would fall back and smack her head. The officer stated on the video that Defendant 

could not even stand and the officer further remarked that it was amazing how Defendant 

made it that far given the state that she was in. When the officers located Defendant's 

vehicle, the hazards were activated, she was driving at a very slow speed, and the 

passenger side tire was flat and the officers could see sparks because the car was driving 

on the rim. Further, Defendant stated that she was wearing clothes that she only wears to 

bed and would never knowingly wear in public. Moreover, Defendant's sister was 

surprised by Defendant's appearance when she picked her up at the police station because 
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her sister was wearing clothes that she would normally wear to bed, was disoriented, did 

not seem to connect with her sister, and was closing her eyes and nodding off. Defendant 

told her sister, Dr. Harrison, and the court that she did not remember anything that 

happened that night after she went to bed. 

This Court finds, clearly and convincingly, that the peculiar facts of this case are 

"so bizarre and remote from the public policy underlying the law that even a Court as 

committed as this one to the strict enforcement of the drunk-driving statutes can pause to 

make certain that no injustice has been done." State v. Romano, 335 N.J. Super. 21, 33 

(App. Div. 2002), citing State v. Fogarty, 128 N.J. 59, 74 (1992) J. Stein, dissenting. 

Accordingly, this Court clearly and convincingly finds that Defendant's sole 

intention on the night of September 10, 2006 was to go to bed, sleep through the night 

and then get up in the morning to go to work. Thus giving rise to reasonable doubt as to 

her guilt. Therefore, it would be, indeed, such an "injustice" to hold her responsible for 

the undisclosed side-effects of a popular and readily available medication that she was 

lawfully prescribed and properly administered with no knowledge of the untoward side 

effects of the sleep aid. Fortunately for all, the exemplary efforts of the police ensured 

that no harm befell the Defendant or members of the Hillsborough Community. 

Moreover, a seemingly salutary anodyne for insomnia turned out to be a hidden menace 

to the motoring public. Thus, it would be an injustice to impose fines and penalties for an 

unknowing and involuntary transgression. 
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CONCLUSION 

For the aforementioned reasons, this Court finds that Defendant is NOT GUILTY 

of Driving While Intoxicated. The fines, costs, and penalties imposed by the municipal 

court below are hereby vacated. 3 

3 This decision is solely limited to the unique factual and clinical circumstances of this case (especially in 
light of the fact that the United States Food & Drug Administration warnings now address the potential 
consequences of Ambien use). 
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OPINION BY: HOENS 
 
OPINION 

 [*443]   [**335]  JUSTICE HOENS delivered the 
opinion of the court. 

In this matter, we address the permissible scope of 
lay opinion testimony in the context of prosecutions in-
volving alleged street-level narcotics transactions. More 
specifically, we consider whether a police officer, who 
observed defendant Kelvin McLean engage in behavior 
that the officer believed was a narcotics transaction, 
should have been permitted to testify about that belief 

pursuant to the lay opinion rule. See N.J.R.E. 701. Be-
cause we conclude that the opinion offered by the officer 
does not meet the requirements needed to qualify it as a 
lay opinion, and because we conclude that permitting the 
officer to testify about his opinion invaded the fact-
finding province of the jury, we reverse defendant's con-
viction and remand for further  [***11] proceedings. 
 
I.  

The facts relevant to the issue before this Court are 
drawn from the testimony of the witnesses at defendant's 
trial. On September 7, 2005, three groups of police offi-
cers were involved in an undercover surveillance opera-
tion in the City of Paterson. The officers were either per-
forming surveillance or serving as back-up units. Detec-
tive Altmann and his partner were leading the surveil-
lance by observing the street from their unmarked vehi-
cle. According to Altmann, he saw an individual, later 
identified as defendant, engage in two transactions. The 
first occurred shortly before 11:00 a.m. and began when 
another person approached defendant. After the two con-
versed briefly, defendant walked into a parking lot, 
where Altmann could no longer see him. Defendant re-
turned about a minute later and handed one or more 
small items to the other person, who gave defendant 
what Altmann said appeared to be paper money. After 
the other person walked away, Altmann radioed a de-
scription of him to the back-up officers, but they were 
unable to find him. 

 [*444]  The second transaction began about ten 
minutes later and was similar, with defendant engaging 
in a brief conversation with a different individual  
[***12] and then walking into the parking lot and out of 
Altmann's view. Altmann testified that he was concerned 
that there might be "a possible drug stash" nearby, so he 
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and his partner drove to a new surveillance location from 
which they could see the parking lot. After they arrived 
and parked, Altmann saw defendant getting out of the 
front passenger-side door of a white Mercury Sable 
which was parked in the lot. Defendant then walked back 
to the individual with whom he had conversed and 
Altmann, using binoculars, observed what appeared to 
him to be an exchange of money for a small item. As 
with the first transaction, Altmann radioed his back-up 
unit with a description of the individual he had seen in-
teracting with defendant, but a search for him also 
proved fruitless. 

Shortly thereafter, Altmann contacted the back-up 
units and told them to move in. Two detectives drove 
into the parking lot, stopped directly in front of the white 
Mercury Sable, and approached the front of the car from 
opposite sides. Detective Sergeant Maher saw defendant 
in the passenger seat and ordered him to step out of the 
car. As he did, Detective Formentin, who was on the 
driver's side, saw a small package on the passenger-side  
[***13] floor that he believed contained heroin. He 
walked around the car and picked up the package,  
[**336]  which turned out to be a bundle of ten glassine 
envelopes, each stamped "Arrival Killer" in green ink 
and which later were proved to contain heroin. He then 
searched the rest of the vehicle and, in the glove com-
partment, he found a plastic bag containing a substance 
that laboratory tests confirmed to be crack cocaine. After 
defendant was arrested, police found twenty dollars on 
his person and $384, comprised entirely of bills in small 
denominations, in the vehicle. 
 
A.  

At defendant's trial, Detective Altmann, who had 
conducted the surveillance, was the State's first witness. 
Because it is his  [*445]  testimony that gives rise to the 
question presented to this Court, we recount it in some 
detail. 

Within the first few minutes of the start of Altmann's 
testimony, the following exchange took place: 
  

   PROSECUTOR: Could you tell us what 
those observations were? 

WITNESS: On that day, September 
7th, after Detective Sergeant Bailey and 
myself set up surveillance of the area of 
Carroll Street by Governor and Harrison 
Street over there, we were able to observe 
an individual later identified as Kevin 
McLean, engage in  [***14] two sus-
pected hand-to-hand drug transactions in 
that area in which he was going into a par-
ticular vehicle that was parked on the Har-

rison Street side of 43-45 Carroll Street. 
It's a parking lot alongside the building. 
Which he would go into the front passen-
ger seat of a white Mercury Sable to re-
trieve his suspected drugs from his sus-
pected drug stash. 

 
  

Approximately a minute later, the following ex-
change occurred between the Prosecutor and Altmann: 
  

   PROSECUTOR: Now you stated before 
that you changed your surveillance loca-
tion and you came around where the tri-
angle is, is that correct? 

WITNESS: Yes. 

PROSECUTOR: And the reason for 
doing that was what? 

WITNESS: Because we observed Mr. 
McLean after the first trans -- suspected 
hand-to-hand transaction after speaking 
with the suspected buyer, he walked into 
the parking lot area on Harrison Street 
side of the building going out of our view, 
returning approximately a minute later 
and then after the second individual en-
gaged in a conversation with Mr. 
McLean, he went to the same direction. 
At that time believing he may have a pos-
sible drug stash location in that area, we 
changed our surveillance location to see if 
we could see where he was going  
[***15] for his drugs. 

PROSECUTOR: Okay. You can sit 
down, sir. You stated a couple of times 
that you observed the defendant do two 
suspected hand-to-hand transactions. 
What is that? 

WITNESS: That-normally what tran-
spires a suspected buyer will engage in a 
conversation- 

DEFENSE COUNSEL: Objection, 
Judge, as to normally. 

WITNESS: I'm sorry? 

DEFENSE COUNSEL: He can tes-
tify as to what he observed but- 

PROSECUTOR: Detective, could 
you tell us what- 
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THE COURT: Let me address the ob-
jection. Objection sustained. 

 
  

After another question and answer, the following 
took place: 
  

   PROSECUTOR: Okay. And so by the 
use of the binoculars, were you able to see 
what was happening clearly? 

 [**337]  WITNESS: I could see 
what was happening clearly, yes. 

 [*446]  PROSECUTOR: Now, in 
your experience, sir, have you seen that 
type of conduct before? 

WITNESS: Yes. 

PROSECUTOR: Okay. And-and-and 
in your experience, did you at that-well let 
me-strike that. At that point, did you sus-
pect that this was a hand to hand drug 
transaction? 

DEFENSE COUNSEL: Objection, 
Judge, as to the question. That's a fact for 
the jury to decide. 

THE COURT: Rephrase your ques-
tion. Objection sustained. 

PROSECUTOR: So based on your 
own experience sir, and your  [***16] 
own training, what did you believe hap-
pened at that time? 

DEFENSE COUNSEL: Objection, 
Judge, he's asking for a conclusion, not a 
fact. 

PROSECUTOR: Judge, my response 
would be that it would go to the reason 
why he's looking, it's not calling for a 
conclusion. It's calling for his belief and 
his suspect-his, you know, his own suspi-
cion that later will or will not be con-
firmed. 

 
  

During an extensive colloquy with the court outside 
of the jury's presence, defendant's counsel continued to 
argue that it was inappropriate for Altmann to offer tes-
timony about his beliefs or his conclusions, while the 
prosecutor asserted that the officer could testify based on 
his experience that he had observed a drug transaction. 
As part of that debate, the prosecutor argued that 

N.J.R.E. 701, which governs lay opinion testimony, ap-
plied and that therefore the officer should be permitted to 
testify about his belief that he had seen a drug transac-
tion. The court agreed with the prosecutor, overruling 
defendant's objection, and holding: 
  

   THE COURT: You know, I agree with 
the argument of the State pursuant to 
[N.J.R.E.] 701. It's analogous to the ques-
tion of whether or not an area is a high 
crime area. A police  [***17] officer with 
experience testifies that based on his ex-
perience and the area, having conducted 
many investigations in the area he con-
cludes that it is a high crime area. I'm go-
ing to permit the question. 

 
  

When, in responding to the prosecutor's next ques-
tion, the detective referred to defendant by name, defen-
dant's counsel again objected and moved for a mistrial, 
arguing that the use of defendant's name when respond-
ing to a hypothetical violated strict limitations on expert 
testimony established by this Court in State v. Odom, 116 
N.J. 65, 81-82, 560 A.2d 1198 (1989), and in State v. 
Summers, 176 N.J. 306, 315, 823 A.2d 15 (2003). The 
court disagreed, reasoning that the question was not a 
hypothetical and that it was not posed to an expert, and 
concluding that Odom and  [*447]  Summers were there-
fore inapposite. Again relying on N.J.R.E. 701, the court 
denied defendant's motion for a mistrial. 

The State presented two other witnesses at defen-
dant's trial, Detective Formentin, who had observed the 
package of heroin in the car, and Sergeant Maher, who 
was in one of the back-up units. After the State rested, 
defendant testified on his own behalf. He presented a 
different version of events, testifying that he was stand-
ing in front  [***18] of the apartment building, where he 
was then living with his aunt, because he had gone out-
side to play dice with some neighbors and to smoke a 
cigarette. He said that he was walking back and forth on 
the sidewalk so that he could answer the phone in his 
aunt's first floor apartment if it rang. He also testified that 
he went into the parking lot to take out garbage and to  
[**338]  make sure that young people from the 
neighborhood were not vandalizing anything. He ex-
plained that he got into his car to get cigarettes, listen to 
CDs, and get high. Defendant admitted that the drugs in 
the car were his, but testified that they were for his per-
sonal use and were not for sale. He told the jury that the 
cash found on his person and in the car was a combina-
tion of money his aunt had given him and his winnings in 
the dice game. 

511

504



Page 4 
205 N.J. 438, *; 16 A.3d 332, **; 

2011 N.J. LEXIS 354, *** 

After deliberations, the jury found defendant guilty 
of third-degree possession of a controlled dangerous sub-
stance (cocaine), N.J.S.A. 2C:35-10(a)(1); third-degree 
possession of a controlled dangerous substance (heroin), 
N.J.S.A. 2C:35-10(a)(1); third-degree possession of a 
controlled dangerous substance (heroin) with intent to 
distribute, N.J.S.A. 2C:35-5(a)(1); and third-degree pos-
session  [***19] of a controlled dangerous substance 
(heroin) with intent to distribute within 1000 feet of a 
school property, N.J.S.A. 2C:35-7. He was sentenced on 
the school zone conviction to an extended term of ten 
years in prison, with five years of parole ineligibility, and 
all of the other aspects of his sentence either were im-
posed to be served concurrently or merged. 
 
B.  

Before the Appellate Division, defendant raised sev-
eral arguments, only one of which is now before us. In 
relevant part, he  [*448]  argued that because Detective 
Altmann was testifying as a fact witness, he "impermis-
sibly intruded on the jury's fact-finding role by express-
ing an opinion on guilt." In considering that question, the 
Appellate Division discussed whether the substance of 
the detective's testimony related to a subject that called 
for a duly-qualified expert or whether it was permissible 
as a lay opinion governed by N.J.R.E. 701. The panel 
concluded that Altmann's testimony that he had wit-
nessed two drug transactions properly fit within the 
scope of the lay opinion rule because it was "based upon 
his observations, which were a rational basis for his con-
clusion that drug transactions had occurred." The panel 
noted that Altmann  [***20] merely "report[ed] his per-
ceptions of defendant's conduct while he was being sur-
veilled." 

Although relying on the lay opinion rule, the panel 
also concluded that Altmann's training and knowledge as 
a police officer permitted him to characterize the activi-
ties that he saw as drug transactions. In reaching that 
conclusion, the Appellate Division cited this Court's 
guidance, see State v. Nesbitt, 185 N.J. 504, 516, 888 
A.2d 472 (2006); State v. Moore, 181 N.J. 40, 43-44, 853 
A.2d 903 (2004), for the proposition that a police officer 
is allowed to "testify as to observations of exchanges of 
money for small objects which led him to conclude he 
had witnessed a drug transaction," Moore, supra, 181 
N.J. at 43-44, 853 A.2d 903, and that expert testimony is 
not necessary in such situations, see Nesbitt, supra, 185 
N.J. at 516, 888 A.2d 472. The Appellate Division there-
fore rejected defendant's argument that the officer's tes-
timony impermissibly invaded the province of the jury 
and affirmed his conviction and sentence. 

This Court granted defendant's petition for certifica-
tion, 202 N.J. 347, 997 A.2d 231 (2010), limiting our 

review to a consideration of whether Altmann's testi-
mony was a permissible lay opinion. 
 
II.  

This appeal arises in the context of a defendant who  
[***21] admitted that all of the drugs found in the vehi-
cle were his and who  [*449]  therefore stands before this 
Court correctly found guilty of the two possessory of-
fenses. The challenge he presents in this appeal nonethe-
less requires us to consider the appropriate roles of ex-
pert and  [**339]  lay opinion testimony in the context of 
transactions involving street sales of illegal drugs. In 
order to do so, we briefly review the well-established law 
governing expert testimony, both in general and in 
prosecutions of this type, along with the principles that 
govern lay opinion testimony. 
 
A.  

The familiar standards governing expert opinion tes-
timony are found in three separate rules. See N.J.R.E. 
702, 703, 705. An expert is one who is qualified "by 
knowledge, skill, experience, training, or education" and 
who is therefore permitted to offer testimony in the form 
of an opinion that "will assist the trier of fact to under-
stand the evidence or to determine a fact in issue." 
N.J.R.E. 702. Experts, unlike other witnesses, are permit-
ted to rely on information that would otherwise be hear-
say, and to present it to the jury, if others in their field of 
expertise reasonably and customarily do so. N.J.R.E. 
703; see N.J.R.E. 705  [***22] (governing disclosure by 
experts and manner of questioning of experts). 

Many of this Court's published decisions relating to 
experts are of rather general application, addressing 
questions such as the required qualifications of experts, 
see, e.g., State v. Townsend, 186 N.J. 473, 495, 897 A.2d 
316 (2006) (holding that clinical experience counseling 
battered women alone suffices); State v. Jamerson, 153 
N.J. 318, 337, 708 A.2d 1183 (1998) (noting witness was 
qualified as expert forensic pathologist), and the state of 
scientific discourse needed to permit such testimony at 
all, see, e.g., State v. J.Q., 130 N.J. 554, 566-574, 617 
A.2d 1196 (1993) (permitting expert to testify about be-
havior allegedly associated with child abuse, as defined 
by Child Sexual Abuse Accommodation Syndrome); 
State v. Kelly, 97 N.J. 178, 210-11, 478 A.2d 364 (1984) 
(discussing scientific acceptability of battered women's 
syndrome); cf. State v.  [*450]  Chun, 194 N.J. 54, 91-92, 
943 A.2d 114 (discussing standard for admitting results 
of scientific test), cert. denied, 555 U.S. 825, 129 S. Ct. 
158, 172 L. Ed. 2d 41 (2008); Romano v. Kimmelman, 96 
N.J. 66, 80, 474 A.2d 1 (1984) (same). 

We need not engage in a detailed explanation of 
those precedents because they address fundamental 
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propositions not in  [***23] dispute in this appeal. In-
stead, we limit our focus to the more circumscribed uni-
verse of decisions that govern the use of experts in 
prosecutions of alleged dealers of illegal drugs. We do so 
by reviewing the subject matters that experts are permit-
ted to address and the limits we have imposed on the 
form in which expert testimony may be presented. 

Beginning with this Court's seminal decision in State 
v. Odom, supra, 116 N.J. at 67-68, 560 A.2d 1198, we 
have held that because expert opinions in narcotics 
prosecutions are governed by N.J.R.E. 702, such testi-
mony is limited to "relevant subject[s] that [are] beyond 
the understanding of the average person of ordinary ex-
perience, education, and knowledge," Odom, supra, 116 
N.J. at 71, 560 A.2d 1198. Applying that analysis in 
Odom, in which defendant was charged with possession 
of narcotics with intent to distribute, we permitted a de-
tective, who was qualified as an expert, to testify about 
how to distinguish between drugs that are possessed for 
distribution and those that are merely destined for per-
sonal use. Id. at 68, 560 A.2d 1198. We did so because 
we reasoned that jurors ordinarily would not understand 
the significance of quantities, values, packaging, and 
properties of illegal  [***24] drugs, and therefore would 
not appreciate how those characteristics were relevant to 
deciding, as a matter of fact, whether the narcotics were  
[**340]  possessed for distribution. Id. at 76, 560 A.2d 
1198. 

Similarly, this Court has permitted an expert to offer 
testimony about methods of drug distribution and about 
the roles played by participants in street-level drug trans-
actions. See State v. Berry, 140 N.J. 280, 293-95, 301, 
658 A.2d 702 (1995). Relying on numerous state and 
federal precedents addressing the permissible  [*451]  
scope of testimony concerning the modus operandi of 
drug dealers, see id. at 293-301, 658 A.2d 702, we con-
cluded that an expert could testify about matters includ-
ing the acquisition of drugs in New York City, the com-
paratively higher street value of those drugs if sold here, 
the purpose of using plastic bags, and "the reasons why 
drug dealers use juveniles as 'mules' to carry drugs on 
their person in the course of transport." Id. at 302, 658 
A.2d 702. We again explained our reasoning by com-
menting that "expert opinion is admissible if the general 
subject matter at issue, or its specific application, is one 
with which an average juror might not be sufficiently 
familiar, or if the trial court determines that the expert 
testimony would  [***25] 'assist the jury in comprehend-
ing the evidence and determining issues of fact.'" Id. at 
292-93, 658 A.2d 702 (quoting Odom, supra, 116 N.J. at 
70, 560 A.2d 1198). 

More recently, we concluded that in the context of a 
transaction in which defendant did not personally hand 
over the drugs or accept payment, an expert may be util-

ized to explain to the jury how his actions fit into the 
scheme of a "street-level distribution network." Nesbitt, 
supra, 185 N.J. at 514-16, 888 A.2d 472. The Court ex-
plained that, at least when the transaction is not a 
straightforward exchange of money for drugs between 
two people, an expert may explain how a "defendant's 
statements and actions, in combination with [another's] 
words and actions . . . could be indicative of drug distri-
bution." Id. at 515, 888 A.2d 472. Like the expert testi-
mony we had earlier permitted, see, e.g., Odom, supra, 
116 N.J. at 76, 560 A.2d 1198, the significance of the 
transactions and the roles played by the participants in 
Nesbitt was sufficiently beyond the common understand-
ing of jurors that it met the requirements that N.J.R.E. 
702 imposes generally on expert testimony. 

Our opinion in Nesbitt is especially instructive be-
cause of the distinction that we drew between those sub-
jects that are permissible  [***26] areas of expert testi-
mony and those that are not in the context of narcotics 
prosecutions. As part of our analysis, we expressed our 
approval of two Appellate Division decisions that held 
that  [*452]  expert testimony was not admissible if the 
transactions at issue occurred in a straightforward man-
ner. Nesbitt, supra, 185 N.J. at 516, 888 A.2d 472 (citing 
with approval State v. Baskerville, 324 N.J. Super. 245, 
254-57, 735 A.2d 39 (App.Div.1999), and State v. Sin-
gleton, 326 N.J. Super. 351, 354, 741 A.2d 168 
(App.Div.1999)). 

The Appellate Division precedents we reviewed 
arose in prosecutions for distribution in which the ulti-
mate question was whether defendant in fact distributed 
drugs, and in which the appellate court had prohibited 
the use of experts to merely repeat the facts and add an 
opinion on the ultimate issue. See Singleton, supra, 326 
N.J. Super. at 354, 741 A.2d 168; Baskerville, supra, 324 
N.J. Super. at 262-63, 735 A.2d 39. In Baskerville, for 
example, the appellate panel reasoned that understanding 
and evaluating the testimony of the arresting officers 
about defendant's behavior, which involved engaging in 
brief conversations, walking to a vehicle, reaching under 
it, retrieving a brown bag, extracting something from the 
bag and exchanging  [***27] that item for paper cur-
rency, Baskerville, supra, 324 N.J. Super. at 248-49,  
[**341]  735 A.2d 39, was not beyond the ken of the 
jurors, id. at 256-57, 735 A.2d 39. Rather, the court con-
cluded that the factual testimony alone was sufficient for 
the jury to consider and to draw the inference of distribu-
tion, making the further comment, in the form of an ex-
pert opinion, inappropriate. Id. at 262-63, 735 A.2d 39; 
see also Singleton, supra, 326 N.J. Super. at 354, 741 
A.2d 168 (reiterating that expert is not permitted to re-
peat facts about brief conversation followed by exchange 
of money for item retrieved from defendant's sock and 
opine that it was "street level distribution"). As the Ap-
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pellate Division observed, although expert testimony 
relating to defendant's intent to distribute is permitted, 
"when the expert offers an opinion that a drug transaction 
occurred he crosses the line of permissibility and con-
taminates all related proofs with prejudicial qualities not 
easily cured." Singleton, supra, 326 N.J. Super. at 354, 
741 A.2d 168. 

As part of this Court's discussion of the issues raised 
in Nesbitt, we agreed with the Appellate Division's 
analysis of the limits that  [*453]  apply to the use of 
experts in drug prosecutions. We concluded that there 
was no need for an  [***28] expert "to explain the 
straightforward manner in which the transactions at issue 
[in those cases] took place," because they involved only 
a defendant who was "observed directly handing some-
thing to the alleged purchaser and receiving what ap-
peared to be payment in return." See Nesbitt, supra, 185 
N.J. at 516, 888 A.2d 472. We distinguished between 
those transactions and the one we considered in Nesbitt, 
in which the expert was permitted to explain the role 
played by defendant who did not personally handle the 
money or the drugs. Id. at 515, 888 A.2d 472. The role of 
an expert, therefore, was confined to subjects of the kind 
contemplated by N.J.R.E. 702, restricting such testimony 
to those matters relating to narcotics prosecutions that 
might not fall within the realm of what an average juror 
would know. Id. at 514, 888 A.2d 472. 

From the outset our decisions have imposed other 
limitations on the use of experts in drug prosecutions that 
are consistent with our well-established rulings that ex-
perts may not, in the guise of offering opinions, usurp the 
jury's function by, for example, opining about defen-
dant's guilt or innocence, see State v. Papasavvas, 163 
N.J. 565, 613, 751 A.2d 40 (2000), or in a manner that 
otherwise invades the province  [***29] of the jury to 
decide the ultimate question, see State v. Jamerson, 153 
N.J. 318, 340, 708 A.2d 1183 (1998) (holding that medi-
cal expert's opinion that auto accident deaths were result 
of reckless driving and therefore were homicides invaded 
jury's province as finder of ultimate facts). For similar 
reasons, we have not permitted experts, or others, to 
opine on the credibility of parties or witnesses. See, e.g., 
State v. Vandeweaghe, 177 N.J. 229, 239, 827 A.2d 1028 
(2003); Jamerson, supra, 153 N.J. at 341, 708 A.2d 1183 
(rejecting forensic pathologist's opinion about credibility 
of eyewitness). We have also cautioned courts to exer-
cise care because "the uncritical acceptance of expert 
testimony can becloud the issues." State v. Hackett, 166 
N.J. 66, 81, 764 A.2d 421 (2001) (concluding that there 
was no need for expert testimony on whether defendant's 
act of standing naked in front window had capacity to 
impair or  [*454]  debauch morals of young children 
passing by) (quoting State v. R.W., 104 N.J. 14, 30, 514 
A.2d 1287 (1986)). 

In extending these principles to narcotics prosecu-
tions, we have recognized that, unless confined to their 
proper role, expert opinions may present the risk of un-
due prejudice to defendants. Berry, supra, 140 N.J. at 
301, 658 A.2d 702. We therefore  [**342]  have  [***30] 
reminded courts that, when considering a proffered ex-
pert opinion, its "admissibility . . . should be tempered by 
the trial court's heightened awareness that . . . the proba-
tive value of such expert testimony might be substan-
tially outweighed by the risk of undue prejudice." Ibid. 
In particular, we commented that the risk of undue 
prejudice could be "significant if the expert witness is 
one of the investigating officers and also offers an opin-
ion on an ultimate issue in the case." Ibid. 

We drew the line between what is permitted and 
what is not with care, explaining that an expert may 
"characterize[] defendant's conduct based on the facts in 
evidence in light of his specialized knowledge[; and that] 
the opinion is not objectionable even though it embraces 
ultimate issues that the jury must decide." Odom, supra, 
116 N.J. at 79, 560 A.2d 1198; see also N.J.R.E. 704. 
Although permitting an expert both to offer and to ex-
plain his opinion that the drugs were possessed for "dis-
tribution," id. at 81, 560 A.2d 1198, we sounded a cau-
tionary note, making it clear that "an expert's testimony 
that expresses a direct opinion that defendant is guilty of 
the crime charged is wholly improper." Id. at 77, 560 
A.2d 1198; see Summers, supra, 176 N.J. at 314-15, 315, 
823 A.2d 15. 

In  [***31] an effort to reduce the risk that an ex-
pert's opinion will cross the line into an impermissible 
one by directly opining on guilt, this Court also estab-
lished a framework for expert opinions by requiring the 
use of a hypothetical question that recites the relevant 
facts as the basis for the expert's opinion. Odom, supra, 
116 N.J. at 82, 560 A.2d 1198. Although we have al-
lowed the use of detailed hypotheticals that mirror the 
facts of the particular prosecution, see Summers, supra, 
176 N.J. at 315-16, 315, 823 A.2d 15,  [*455]  their use 
is not unbounded. Rather, we have imposed a number of 
safeguards relating to hypotheticals, including that de-
fendant's name not be included in the question or answer, 
that the expert's answer should, "to the extent possible," 
avoid the precise language of the statute that defines the 
crime, that the expert should be limited to the facts set 
forth in the hypothetical, and that the judge should in-
struct the jury that they are not bound by the expert's 
opinion because the decision about guilt is theirs alone. 
Id. at 314-15, 315, 823 A.2d 15; Odom, supra, 116 N.J. 
at 79-83, 560 A.2d 1198. 

Our review of cases has led us to approach the use 
of experts in such prosecutions with cautious circum-
spection and we have made it clear that  [***32] the rule 
adopted in Odom does not give police experts "carte 
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blanche" to offer opinions through the use of hypotheti-
cal questions. Nesbitt, supra, 185 N.J. at 514, 888 A.2d 
472 (commenting that "Odom does not license the use of 
a narcotics expert to tell a jury that which is obvious"). 
Nor, as our Appellate Division has held, is it permissible 
to use an expert to shore up a police officer's testimony 
about straightforward, but disputed, facts. See State v. 
Boston, 380 N.J. Super. 487, 494, 882 A.2d 987 
(App.Div.2005). 

Likewise, we have prohibited, as inconsistent with 
the Odom rule, an expert from testifying that defendant, 
the driver of a vehicle that contained drugs, "construc-
tively possessed" those drugs. State v. Reeds, 197 N.J. 
280, 284, 962 A.2d 1087 (2009). We reversed defen-
dant's conviction, concluding that the expert's inappro-
priate use of the phrase "constructive possession," a legal 
term that "mimicked the language of the statute," vio-
lated Odom's directive that experts avoid the "precise 
terminology, and particularly the legalese, of an applica-
ble criminal statute." Id. at 295-97, 962 A.2d 1087 (quot-
ing Odom, supra,  [**343]  116 N.J. at 82, 560 A.2d 
1198) (internal quotation marks omitted). Moreover, 
because there was nothing unusual about defendant's  
[***33] actions and nothing that otherwise required ex-
planation by an expert, the proffered opinion that defen-
dant constructively possessed drugs "encroached  [*456]  
on the jury's role as ultimate fact-finder." Id. at 300, 962 
A.2d 1087; see State v. Rosales, 202 N.J. 549, 564, 998 
A.2d 459 (2010) (rejecting opinion evidence about false 
confession that "did not contain more insight than an 
average juror would possess through his or her common 
knowledge when provided with the same facts"). 
 
B.  

Lay opinions, which have less frequently been the 
focus of published decisions, are governed by Rule 701, 
which provides: 
  

   If a witness is not testifying as an ex-
pert, the witness' testimony in the form of 
opinions or inferences may be admitted if 
it (a) is rationally based on the perception 
of the witness and (b) will assist in under-
standing the witness' testimony or in de-
termining a fact in issue. 

[N.J.R.E. 701.] 
 
  
Lay opinion testimony, therefore, when offered either in 
civil litigation or in criminal prosecutions, can only be 
admitted if it falls within the narrow bounds of testimony 
that is based on the perception of the witness and that 
will assist the jury in performing its function. 

The first requirement of the lay opinion Rule, limit-
ing it  [***34] to the perceptions of the testifying wit-
ness, is not unbounded. N.J.R.E. 701 is based on our 
former Evidence Rule 56(1), and although the wording is 
not identical to that predecessor, compare Evid. R. 56(1) 
with N.J.R.E. 701, the meaning of the term perception 
has been imported from the earlier version of the Rule. 
See 1991 Supreme Court Committee Comment to 
N.J.R.E. 701 (noting that "perception" in N.J.R.E. 701 
retains its Evid. R. 1(14) definition as "the acquisition of 
knowledge through one's own senses"). Although the 
predecessor Rule's definition of that term was not in-
cluded in the 1991 revision, as the Supreme Court Com-
mittee that proposed the revised Rule explained, many of 
the previously-existing definitions were omitted because 
the meanings had become self-evident. See 1991 Su-
preme Court Committee Comment to N.J.R.E. 101(b) 
(explaining reasons for decision to omit ten of fourteen 
original definitions). Those meanings, however,  [*457]  
remain unchanged; perception, as a result, rests on the 
acquisition of knowledge through use of one's sense of 
touch, taste, sight, smell or hearing. See State v. La-
brutto, 114 N.J. 187, 199-200, 553 A.2d 335 (1989) 
(permitting lay opinion based on observation); accord  
[***35] Estate of Nicolas v. Ocean Plaza Condo. Ass'n., 
388 N.J. Super. 571, 582, 909 A.2d 1144 
(App.Div.2006) (concluding that, for purposes of tolling 
of statute of limitations based on insanity, son's percep-
tion of his mother's cognitive faculties, based on his ob-
servations and interactions with her, was permissible lay 
opinion). 

Traditional examples of permissible lay opinions in-
clude the speed at which a vehicle was traveling, State v. 
Locurto, 157 N.J. 463, 471-72, 724 A.2d 234 (1999) 
(permitting lay opinion about speed of vehicle based 
upon observation); Pierson v. Frederickson, 102 N.J. 
Super. 156, 161-63, 245 A.2d 524 (App.Div.1968) (per-
mitting lay opinion about speed of vehicle based upon 
auditory perception); the distance of a vehicle from the 
intersection where an accident occurred, State v. 
Haskins, 131 N.J. 643, 649, 622 A.2d 867 (1993) (listing 
traditionally permitted subjects of lay opinion testi-
mony); signs and behaviors indicative of an individual's 
intoxication, State v. Guerrido,  [**344]  60 N.J. Super. 
505, 509-11, 159 A.2d 448 (App.Div.1960) (holding that 
lay witness opinion was sufficient evidence of intoxica-
tion); Searles v. Public Serv. Ry. Co., 100 N.J.L. 222, 
223, 126 A. 465 (Sup.Ct.1924) ("[T]he rule is settled that 
the average witness of ordinary  [***36] intelligence 
may testify whether a certain person was sober or other-
wise, without making it appear that the witness was an 
expert in judging of intoxication."); see also State v. 
Bealor, 187 N.J. 574, 588-89, 902 A.2d 226 (2006) 
(permitting police officer to testify about observations of 
defendant's behavior indicative of narcotics intoxication, 
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but noting preference for expert chemical proofs), and, 
with an appropriate foundation, the value of personal 
property owned by the witness, see Penbara v. Straczyn-
ski, 347 N.J. Super. 155, 162, 789 A.2d 134 
(App.Div.2002) (permitting landlord to testify about 
value of carpet damaged by tenant seeking return of se-
curity deposit); Lane v. Oil Delivery, Inc., 216 N.J. Su-
per. 413, 420, 524 A.2d 405  [*458]  (App.Div.1987) 
(requiring that estimate not be speculative); State v. Ro-
mero, 95 N.J. Super. 482, 487, 231 A.2d 830 
(App.Div.1967) (permitting owner to testify about value 
of personal property as part of criminal prosecution for 
larceny). 

The second requirement of the lay opinion Rule is 
that it is limited to testimony that will assist the trier of 
fact either by helping to explain the witness's testimony 
or by shedding light on the determination of a disputed 
factual issue. Thus, for example, a lay  [***37] witness 
was permitted to offer an opinion about the meaning of 
street slang that defendant used during a conversation 
relating to a crime because it was "unfamiliar to the av-
erage juror, . . . [it] was of assistance in determining the 
meaning and context of his conversation with defendant 
and was obviously relevant to the issue of defendant's 
motive and intention." State v. Johnson, 309 N.J. Super. 
237, 263, 706 A.2d 1160 (App.Div.), certif. denied, 156 
N.J. 387, 718 A.2d 1216 (1998). 

To be sure, there are a number of published deci-
sions that might appear to blur the otherwise clear line 
between lay and expert opinions that have arisen in lim-
ited circumstances. As an example, this Court has per-
mitted an individual who had been qualified as an expert 
in one field to offer an opinion on a subject outside of 
that field of expertise as a lay opinion. See State v. John-
son, 120 N.J. 263, 293-95, 576 A.2d 834 (1990) (author-
izing fingerprint expert to testify about comparison of 
defendant's footwear with shoeprints left at crime scene). 
We did so, however, because the lay opinion was one 
which required no expert qualifications, making the con-
ceded field of expertise irrelevant. Id. at 294, 576 A.2d 
834 (quoting with approval rationale offered by  [***38] 
the appellate courts of Maryland and Ohio that "shoe-
print patterns are often 'readily recognizable and well 
within the capabilities of a lay witness to observe. No 
detailed measurements, no subtle analysis or scientific 
determination is needed.'") (quoting Hutt v. State, 70 Md. 
App. 711, 523 A.2d 643, 645-46 (1987) (quoting State v. 
Hairston, 60 Ohio App. 2d 220, 396 N.E.2d 773, 775 
(1977))). 

 [*459]  Similarly, this Court permitted a police offi-
cer to offer a lay opinion about the point of impact be-
tween vehicles driven by defendant and decedent, even 
though they had come to rest before the officer arrived 
on the scene, see Labrutto, supra, 114 N.J. at 197-99, 

553 A.2d 335, and our appellate court has allowed an 
officer's testimony, when relevant, about whether a 
neighborhood is a "high crime area" as a lay opinion, see 
Trentacost v. Brussel, 164 N.J. Super. 9, 19-20, 395 A.2d 
540 (App.Div.1978), aff'd, 82 N.J. 214, 412 A.2d 436 
(1980). In each such instance, however,  [**345]  the lay 
opinion testimony was based on, and supported by testi-
mony about, the officer's personal perception and obser-
vation. See, e.g., Labrutto, supra, 114 N.J. at 197-98, 553 
A.2d 335 (noting officer's lay opinion testimony was 
based on his personal observations of accident scene, 
areas  [***39] of damage to vehicles, skid marks and 
damage to grassy shoulder); Trentacost, supra, 164 N.J. 
Super. at 20, 395 A.2d 540 (commenting that officer's 
lay opinion about high crime neighborhood rested on 
frequency with which he answered calls, quelled distur-
bances and made arrests in area). Although our appellate 
court, in explaining such lay opinion testimony, has re-
ferred as well to the officer's training and experience, 
see, e.g., Trentacost, supra, 164 N.J. Super. at 19, 395 
A.2d 540, the analysis of admissibility has been, as it 
must be, firmly rooted in the personal observations and 
perceptions of the lay witness in the traditional meaning 
of the Rule 701. 

There are, however, limits that have traditionally 
been imposed on lay opinion testimony. The Rule does 
not permit a witness to offer a lay opinion on a matter 
"not within [the witness's] direct ken . . . and as to which 
the jury is as competent as he to form a conclusion[.]" 
Brindley v. Firemen's Ins. Co., 35 N.J. Super. 1, 8, 113 
A.2d 53 (App.Div.1955) (rejecting "mere conclusions of 
various witnesses" who opined about cause of storm 
damage based on their view of aftermath alone); see Hall 
v. Centolanza, 28 N.J. Super. 391, 398-99, 101 A.2d 44 
(App.Div.1953) (rejecting opinion  [***40] about physi-
cal resemblance offered by child's mother in paternity 
suit when jury had opportunity to view child).  [*460]  
Moreover, unlike expert opinions, lay opinion testimony 
is limited to what was directly perceived by the witness 
and may not rest on otherwise inadmissible hearsay. See 
N.J.R.E. 703 (authorizing experts to rely on hearsay of 
the type and kind ordinarily relied upon by others in their 
field of expertise). 
 
III.  

Through these precedents, we have established the 
boundary line that separates factual testimony by police 
officers from permissible expert opinion testimony. On 
one side of that line is fact testimony, through which an 
officer is permitted to set forth what he or she perceived 
through one or more of the senses. See, e.g., Nesbitt, su-
pra, 185 N.J. at 516, 888 A.2d 472; Baskerville, supra, 
324 N.J. Super. at 254-57, 735 A.2d 39. Fact testimony 
has always consisted of a description of what the officer 
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did and saw, including, for example, that defendant stood 
on a corner, engaged in a brief conversation, looked 
around, reached into a bag, handed another person an 
item, accepted paper currency in exchange, threw the bag 
aside as the officer approached, and that the officer 
found drugs in the bag. See  [***41] Nesbitt, supra, 185 
N.J. at 516, 888 A.2d 472. Testimony of that type in-
cludes no opinion, lay or expert, and does not convey 
information about what the officer "believed," "thought" 
or "suspected," but instead is an ordinary fact-based reci-
tation by a witness with first-hand knowledge. In Nesbitt, 
we concluded that such testimony sets forth facts that are 
not so outside the ken of jurors that they need an expert 
to spell out for them whether that defendant engaged in a 
criminal transaction and that offering an expert in those 
circumstances would be improper. Id. at 514-15, 888 
A.2d 472. 

On the other side of the line, we have permitted ex-
perts, with appropriate qualifications, to explain the im-
plications of observed behaviors that would otherwise 
fall outside the understanding of ordinary people on the 
jury. See, e.g.,  [**346]  Berry, supra, 140 N.J. at 293-
95, 658 A.2d 702; Odom, supra, 116 N.J. at 76, 560 A.2d 
1198. Therefore, an expert may explain the roles played  
[*461]  by multiple defendants in a drug distribution 
scheme and may offer an opinion about the implications 
of the behavior that was observed by the fact witness. 
See Nesbitt, supra, 185 N.J. at 515, 888 A.2d 472; Berry, 
supra, 140 N.J. at 302-04, 658 A.2d 702. Similarly, an 
expert may explain the significance of quantities  
[***42] of narcotics or its distinctive packaging, which 
are matters that would not otherwise be known by an 
average juror. See Odom, supra, 116 N.J. at 76, 560 A.2d 
1198. 

In this appeal, the State suggests, and the appellate 
panel agreed, that there is a category of testimony that 
lies between those two spheres, governed by the lay 
opinion rule, that authorizes a police officer, after giving 
a factual recitation, to testify about a belief that the trans-
action he or she saw was a narcotics sale. We do not 
agree. Were we to adopt that approach, we would be 
transforming testimony about an individual's observation 
of a series of events, the significance of which we have 
previously held does not fall outside the ken of the jury, 
see Nesbitt, supra, 185 N.J. at 514-15, 888 A.2d 472, 
into an opportunity for police officers to offer opinions 
on defendants' guilt. To permit the lay opinion rule to 
operate in that fashion would be to authorize every ar-
resting officer to opine on guilt in every case. 

Our decisions describing the permitted realm of ex-
pert testimony in narcotics prosecutions are careful to 
caution that experts may not intrude on the province of 
the jury by offering, in the guise of opinions, views on 
the meaning of  [***43] facts that the jury is fully able to 

sort out without expert assistance and that expert opin-
ions may not be used to express a view on the ultimate 
question of guilt or innocence. See Reeds, supra, 197 
N.J. at 300, 962 A.2d 1087; Odom, supra, 116 N.J. at 80, 
560 A.2d 1198. Applying those clear rules to the testi-
mony in this matter, we cannot escape the conclusion 
that were we to authorize the testimony challenged in 
this appeal, we would allow, as a lay opinion, testimony 
that we have found is otherwise impermissible. 

The record before the Court in this appeal aptly il-
lustrates the reasons why we reach our conclusion. First, 
the police officer in  [*462]  this matter was not qualified 
to testify as an expert. As a result, the reference in the 
question to his training and experience, coupled with the 
request that he testify about his belief as to what had 
happened, impermissibly asked for an expert opinion 
from a witness who had not been qualified to give one. 
Even had he been qualified as an expert, he would not 
have been permitted to offer testimony about what he 
thought he had seen because he identified defendant by 
name in violation of the commands of Odom, supra, 116 
N.J. at 82, 560 A.2d 1198, and, as we made clear in 
Nesbitt, supra, 185 N.J. at 514-16, 888 A.2d 472,  
[***44] the implications of what he said he saw were not 
outside the common understanding of the jurors. 

Second, in turning to the lay opinion rule as a possi-
ble basis for permitting the testimony, the appellate panel 
overlooked the inherent flaw in that approach. That is, in 
agreeing with the trial court that the testimony qualified 
as a lay opinion, the appellate panel recognized that this 
Court has precluded expert testimony on this subject 
because it is not outside the ken of average jurors, see 
Nesbitt, supra, 185 N.J. at 516, 888 A.2d 472, but rea-
soned instead that an officer may give the opinion based 
on this Court's analysis in Moore, supra, 181 N.J. at 43-
46, 853 A.2d 903. 

 [**347]  That analysis was faulty in two respects. 
First, the issue in Moore was whether, in the context of a 
pretrial motion to suppress, an officer's opinion that he 
had observed a drug transaction provided probable cause 
for him to move in and make an arrest. Id. at 47, 853 
A.2d 903. This Court, in concluding that it did, did not 
suggest that the officer would have been permitted to 
offer that opinion to the jury as a lay opinion under 
N.J.R.E. 701. Second, by relying on Moore, the court 
overlooked the fact that testimony in the form of an opin-
ion, whether offered  [***45] by a lay or an expert wit-
ness, is only permitted if it will assist the jury in per-
forming its function. Opinion testimony of either sort is 
not a vehicle for offering the view of the witness about a 
series of facts that the jury can evaluate for itself or an 
opportunity to express a view on guilt or innocence. The 
opinion that we agreed would be  [*463]  impermissible 
when offered by an expert in Nesbitt cannot be trans-
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formed into a permitted one when offered by a lay wit-
ness; neither proffered opinion meets the test of provid-
ing the jury with information beyond their ordinary ken. 

In short, the testimony of the police detective, be-
cause it was elicited by a question that referred to the 
officer's training, education and experience, in actuality 
called for an impermissible expert opinion. To the extent 
that it might have been offered as a lay opinion, it was 
impermissible both because it was an expression of a 
belief in defendant's guilt and because it presumed to 
give an opinion on matters that were not beyond the un-
derstanding of the jury. In the final analysis, the ap-
proach taken to this testimony by the trial court and the 
Appellate Division would effectively authorize an officer 
both to  [***46] describe the facts about what he or she 
observed and to opine in ways that we have precluded 
previously. We decline to permit the lay opinion rule to 
be so utilized. 
 
IV.  

The judgment of the Appellate Division is affirmed 
in part and reversed in part. In light of defendant's admis-
sion under oath that the heroin and the cocaine were his, 
his convictions for the two possessory offenses are af-
firmed and the matter is remanded for a new trial on the 
charges of third-degree possession of a controlled dan-
gerous substance (heroin) with intent to distribute, 
N.J.S.A. 2C:35-5(a)(1); and third-degree possession of a 
controlled dangerous substance (heroin) with intent to 
distribute within 1000 feet of a school property, N.J.S.A. 
2C:35-7. 

CHIEF JUSTICE RABNER and JUSTICES LONG, 
LaVECCHIA, ALBIN, and JUDGE STERN, temporarily 
assigned, join in JUSTICE HOENS's opinion. JUSTICE 
RIVERA-SOTO filed a separate opinion concurring in 
part and dissenting in part. 
 
CONCUR BY: RIVERA-SOTO (In Part) 
 
DISSENT BY: RIVERA-SOTO (In Part) 
 
DISSENT 

JUSTICE RIVERA-SOTO, concurring in part and 
dissenting in part. 

Concluding that testimony proffered by a police of-
ficer describing a drug transaction he witnessed consti-
tuted opinion testimony did "not meet the  [***47] re-
quirements needed to qualify it as a lay opinion, and be-
cause . . . permitting the officer to testify about his  
[*464]  opinion invaded the fact-finding province of the 
jury," ante at 443, 16 A.3d 332, the majority reverses 
that part of the judgment of the Appellate Division that 
affirmed defendant's convictions and sentence for the 

third-degree possession of heroin with the intent to dis-
tribute, in violation of N.J.S.A. 2C:35-5(a)(1), and the 
third-degree possession of heroin with the intent to dis-
tribute within 1,000 feet of school property, in violation 
of N.J.S.A. 2C:35-7. ante at 463, 16 A.3d 332. 1 To  
[**348]  the extent the majority reverses the judgment of 
the Appellate Division, I must respectfully dissent: the 
reasoning employed by the Appellate Division in ruling 
that the challenged testimony was admissible as a proper 
lay opinion is unassailable. 
 

1   The majority, however, affirms defendant's 
convictions and sentence for the third-degree 
possession of cocaine, in violation of N.J.S.A. 
2C:35-10(a)(1), and the third-degree possession 
of heroin, also in violation of N.J.S.A. 2C:35-
10(a)(1). ante at 463, 16 A.3d 332. I concur with 
those conclusions. 

In point/counter-point fashion, the  [***48] Appel-
late Division set forth the position of the parties plainly 
and concisely: 
  

   Defendant asserts initially that because 
the State did not qualify Altmann as an 
expert, he should not have been permitted 
to testify as to his opinion that he had wit-
nessed two drug transactions. The State 
counters by asserting that Altmann's tes-
timony was properly elicited as a permis-
sible lay opinion pursuant to N.J.R.E. 701, 
which did not require qualification of the 
witness as an expert. Defendant maintains 
that because neither suspected purchaser 
was ever located, and there was no evi-
dence other than the officer's word, 
Altmann's opinion cannot be considered a 
lay opinion, as he had no actual knowl-
edge that a drug transaction took place. 

 
  
After citing to the lay opinion evidence rule, N.J.R.E. 
701, the panel noted that "Altmann's testimony concern-
ing both transactions was based upon his observations, 
which were a rational basis for his conclusion that drug 
transactions had occurred." (citation omitted). It reasoned 
that, "[c]ontrary to defendant's contention, Altmann did 
not offer any testimony regarding defendant's guilt." It 
explained that Altmann was "not testifying as an expert; 
rather, he was testifying  [***49] as a fact witness report-
ing his perceptions of defendant's conduct while he was 
being surveilled." Its rationale was straightforward: "Be-
cause of his specialized knowledge  [*465]  and depth of 
experience as a police officer, [Altmann] was entitled to 
characterize his perceptions in that manner." Invoking 
this Court's own precedent, it observed that "an expert is 
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not necessary to explain transactions such as the ones 
observed here, in which 'each defendant was observed 
directly handing something to the alleged purchaser and 
receiving what appeared to be payment in return.'" (quot-
ing State v. Nesbitt, 185 N.J. 504, 516, 888 A.2d 472 
(2006)). It therefore declared itself "satisfied that 
Altmann's testimony concerning his belief about the oc-
currences he had perceived was properly admitted as a 
lay opinion and did not amount to error. It did not usurp 
the jury's function to determine guilt." 

In the context of this garden-variety drug prosecu-
tion, there is nothing remarkable in the Appellate Divi-
sion's reasoning and resulting conclusion. Therefore, to 
the extent the majority reverses the Appellate Division's 
judgment and, in doing so, departs from the common-
sense and now well-established notions that infuse the  
[***50] Appellate Division's affirmance of defendant's 
convictions for the possession of heroin with the intent to 
distribute and for that same possession with intent to 
distribute within a school zone, I respectfully dissent. 
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SUPREME COURT OF NEW JERSEY 

M-1538/1539/1540 September Term 2012 

  072341 

 

 

STATE OF NEW JERSEY, 

 

Plaintiff, 

 

v.         O R D E R 

 

JANE H. CHUN, ET AL., 

 

Defendants. 

 

 

This Court having previously issued its unanimous opinion 

addressing the challenges raised by defendants to the scientific  

reliability of the Alcotest 7110 MKIII-C (the Alcotest), see 

State v. Chun, 194 N.J. 54 (2008), and the Court having issued, 

along with its opinion, its implementing Order of March 17, 

2008, see id. at 149-56,  

And defendants having moved, M-1538, for an Order in Aid of 

Litigants’ Rights, see R. 1:10-3, contending that the State has 

failed to comply with this Court’s March 17, 2008, Order, 

principally by failing to create and maintain a centralized 

statewide database, and asserting more specifically that the 

database lacks integrity because it differs from the manner in 

which data was previously stored on and available on CD-ROM, is 

incomplete as to certain types of files and calibration cycles, 
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is presented in a format different from the one noted in the 

report of the Special Master, and is subject to the third-party 

software developer’s fee, 

And defendants having requested that this Court deem the 

State to have violated the March 17, 2008, Order and that this 

Court therefore direct the State to redesign the database to 

comply with defendants’ understanding of the meaning and intent 

of this Court’s March 17, 2008, Order, and that this Court 

further direct the State to ensure the integrity of the data in 

the database and order other relief, 

And the State having responded to the factual assertions 

concerning the integrity and operation of the centralized 

statewide database raised by defendants through the affidavits 

of Howard J. Baum, Ph.D., Director of the Office of Forensic 

Sciences (OFS), a Division of the New Jersey State Police, and 

of Ali M. Alaouie, Ph.D., an OFS research scientist charged with 

oversight and monitoring of Alcotest data downloads and database 

integrity,   

And the State having moved, M-1539, for an Order in Aid of 

Litigant’s Rights, see R. 1:10-3, seeking to modify the Court’s 

March 17, 2008, Order and to authorize the State to continue to 

utilize the Alcotest with Firmware version 3.11, which was 

evaluated during the proceedings that led to this Court’s March 
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17, 2008, Opinion and Order,  

And the State having therefore requested that it be 

relieved of further compliance with Paragraph 2 of this Court’s 

Order of March 17, 2008, based on the State’s representation 

that Firmware 3.13, which is the Alcotest software that was 

created in conjunction with Draeger Safety Diagnostics, Inc. 

(Draeger), the manufacturer and supplier of the Alcotest, in 

compliance with Paragraph 2 of this Court’s March 17, 2008, 

Order, would effectively render the previously created database 

unusable and unworkable,  

And the State having represented to the Court that Draeger 

has advised that the Alcotest will no longer be serviceable 

after 2016 and that the State is now in the process of 

evaluating alternate breath testing devices for implementation,  

And defendants also having moved, M-1540, for an Order in 

Aid of Litigants’ Rights, see R. 1:10-3, contending that, absent 

compliance with Paragraph 2 of this Court’s March 17, 2008, 

Order, which directed that the specified software changes be 

made “forthwith[,]” the Alcotest is unsuitable for use in New 

Jersey,  

And defendants having challenged the reliability of the 

Alcotest 7110 utilizing Firmware version 3.11 both in general 

and in particular through reiteration of and expansion upon 
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arguments raised during the proceedings that led to this Court’s 

March 17, 2008, Opinion and Order, including defendant’s 

challenge to the Firmware’s utilization of the fuel cell drift 

algorithm and the absence of implementation of software to 

account for the demonstrated physiological differences that 

impede the ability of women over the age of sixty to provide a 

sufficient breath sample and that therefore raised the specter 

of inappropriate charges being brought against such women for 

refusal, see N.J.S.A. 39:4-50.4a,  

And defendants having therefore requested that this Court 

declare that the Alcotest is not sufficiently scientifically 

reliable to be utilized in any prosecution for driving under the 

influence of alcohol,  

And amicus curiae New Jersey State Bar Association having 

urged this Court to appoint a Special Master to engage in fact 

finding and evaluation of the State’s compliance with this 

Court’s March 17, 2008, Order and to oversee enforcement and 

implementation of that Order in all respects,  

And the Court having considered the papers filed in support 

of and in opposition to each of the motions, and the Court 

having entertained the oral arguments of the parties and on 

behalf of amicus concerning the motions, 

And the Court having concluded that the centralized 
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statewide database is fully in compliance with this Court’s 

Order of March 17, 2008, in all respects, 

And the Court having further concluded that defendants have 

failed to demonstrate that the State has “willfully refused” to 

comply with this Court’s March 17, 2008, Order, see Pasqua v. 

Council, 186 N.J. 127, 141 n.2 (2006), and that the State has 

demonstrated that in spite of its best efforts to do so, it does 

not have the ability to comply with Paragraph 2 of the Order, 

see Manalapan Realty, L.P. v. Twp. Comm. of Manalapan, 140 N.J. 

366, 392 (1995), because of the unanticipated but unavoidable 

adverse impact of compliance that the implementation of Firmware 

version 3.13 would have upon the continued viability of the 

existing database, 

And the Court having further concluded that the Alcotest 

7110, utilizing Firmware version 3.11, remains scientifically 

reliable, and generates results that are admissible to prove a 

per se violation of the statutory prohibitions on driving while 

under the influence of alcohol, when those results are utilized 

in strict compliance with Paragraphs 1, 3, 4, 5, 6 and the 

associated worksheets attached to this Court’s March 17, 2008, 

Order,  

And the Court having further concluded that although 

Paragraph 1(A)(3) of this Court’s March 17, 2008, Order directed 
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that certain AIR results be inadmissible in prosecutions of 

women over the age of sixty for violations of the refusal 

statute, see N.J.S.A. 39:4-50.4a, a further remedy is now 

necessary to protect the equal protection rights of women 

falling into that category,  

And for good cause appearing, 

1.  IT IS ORDERED that defendants’ motions for Orders in 

Aid of Litigants’ Rights, M-1538, M-1540, are denied; and  

2.  IT IS ORDERED that the State’s motion, M-1539, for 

relief from further compliance with Paragraph 2 of this Court’s 

March 17, 2008, Order is granted; and  

3.  IT IS ORDERED that the State’s motion, M-1539, for 

authorization to continue to utilize the Alcotest 7110 with 

Firmware version 3.11, and to deem the results admissible in 

accordance with this Court’s March 17, 2008, Order and 

associated worksheets, with the exception of the provisions of 

Paragraph 2 thereof, is granted; and 

4.  IT IS ORDERED that, in addition to the directive in 

Paragraph 1(A)(3) of this Court’s March 17, 2008, Order, 

concerning admissibility of Alcotest results for women over the 

age of 60 in prosecutions for refusal, see N.J.S.A. 39:4-50.4a, 

if the only evidence of refusal is the inadmissible AIR, such 

women may not be charged with, prosecuted for, or convicted of 
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that offense.  

WITNESS, the Honorable Jaynee LaVecchia, Presiding Justice, 

at Trenton, this 18th day of September, 2013. 

 

 

       

 

CLERK OF THE SUPREME COURT 

 

 

 

 

 ASSOCIATE JUSTICES LaVECCHIA, ALBIN, and PATTERSON and 

JUDGES CUFF and RODRḮGUEZ (both temporarily assigned) join in 

JUSTICE HOENS’s Order for the Court.  CHIEF JUSTICE RABNER did 

not participate. 
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For [***15] decades, this Court has recognized that certain breath testing devices, commonly known as breatha-
lyzers, are scientifically reliable and accurate instruments for determining blood alcohol concentration (BAC) ' and that 
drivers whose breathalyzer test results demonstrate the requisite statutorily-imposed BAC are guilty per se of driving 
while intoxicated (DWI). Although the Legislature has from time to time reduced the permissible BAC limits and has 
altered the penalties for this offense, and although we have required foundational proofs relating to the operation of the 
breathalyzer device as a precondition for admission of the breathalyzer test results into evidence, the accuracy and reli-
ability of the breathalyzer itself has remained essentially unquestioned since our decision in Romano v. Kimmelman, 96 

_ N.J. 66, 474 A.2d I (1984). 

I Although the statute fixes limits in terms of BAC, violations of the statute have been proven routinely 
through analysis of breath and a conversion ofbreath alcohol concentration (BrAC) into a BAC reading. See 
Sections liLA. and VIII.A., infra. 

Nevertheless, in the intervening years, the devices have become technologically outdated, with the result that re-
placement [***16] parts are no longer available and the machines themselves, when they fail, cannot be repaired or 
replaced with like equipment. Faced with an increasingly difficult situation, the Attorney General's office began to con-
sider alternate devices to use for breath-testing purposes. That process led to the decision by the Attorney General to 
select the Alcotest 7110 MKIII-C (the Alcotest).' [*65] Following its introduction into service in a pilot program in 
Pennsauken, the use of the Alcotest has been expanded to all but four of our counties. Its use and its capabilities, as a 
means to analyze breath samples with sufficient accuracy so that the results will be admissible into evidence to support 
a conviction, withstood an initial challenge arising from the Pennsauken program. Thereafter, the continued expansion 
of use of the Alcotest around the state resulted in a further challenge to its scientific reliability, which has been the es-
sential focus of our inquiry here. 

2 Throughout this opinion, we will refer to the Alcotest without specifying further the model number and we 
will generally refer to the firmware without designating the version utilized except in instances where the desig-
nation is important [***17] for clarity. We intend to make no comments about other models of the device or 
about the software used to operate any other Alcotest model. 

In our effort to analyze the reliability of the Alcotest, we have not only considered the questions concerning the sci-
entific challenges to the machine, but we have also considered the underlying constitutional questions about the permis
sibility of its use in the context of a per se violation of the statute based solely on the results it reports, together with 
such safeguards and foundational requirements that will allow its admissibility in a DWI prosecution. We have been 
aided enormously in this task by the efforts of the Special Master for his analysis of the voluminous record created dur-
ing the extended proceedings on remand. 

In summary, we conclude that the Alcotest, utilizing New Jersey Firmware version 3.11, is generally scientifically 
reliable, but that certain modifications are required in order to permit its results to be admissible or to allow it to be util-
ized to prove a per se violation of the statute. Some of these conditions upon admissibility we impose as a matter of 
constitutional [**121] imperative, others as a matter of addressing certain [***18] of the device's mechanical and 
technical shortcomings that were revealed during the proceedings on remand. Within the framework for admissibility 
that we bere establish, pending prosecutions should be able to proceed in an orderly and uniform fashion. 

[*66] 

I. Facts and Procedural History 

The matters that we have been called upon to consider are both many and varied; even among those issues on 
which the parties agree, we are required to create mechanisms for addressing the uses of Alcotest results generated in 
prosecutions undertaken prior to this analysis. 

The Alcotest is a breath-testing device, 3 manufactured and marketed by Draeger Safety Diagnostics Inc. (Draeger), 
which was first utilized in New Jersey as part of a pilot project in Pennsauken. The admissibility of the results derived 
from breath testing by this device was first challenged in 2003. See State v. Foley, 370 N.J. Super. 341, 851 A.2d 123 
(Law Div. 2003). In a published decision addressing that challenge, the Law Division judge concluded that the device 
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was generally scientifically reliable and that the BAC readings it generates are therefore admissible as proof of a per se 
violation of the drunk driving statute. !d. at 345, 851 A.2d 123. 

3 To the extent [***19[ that the technical manner in which the device operates is germane to our analysis, we 
set it forth in Section III.B., infra. 

Following the decision in Foley, the State expanded the use of the device to other muoicipalities, including county-
wide utilization in Middlesex County. At the same time, in cooperation with State Police personnel charged with over-
seeing the device's implementation, see N.J.A. C. 13:51-3.2, the manufacturer created revised software for use in the 
device. 4 

4 The technical alterations in the software, referred to as firmware, some of which are significant to our evalua
tion ofthe device, are explained in Section VIII.D.l, infra. 

A. Certification to this Court 

Defendants are twenty individuals who were arrested in various municipalities in Middlesex County and were 
charged with driving while intoxicated, see N.J.S.A. 39:4-50. Each of these defendants challenged the admissibility of 
results from the Alcotest in their [*67[ respective proceedings. The Law Division consolidated all of these matters for 
consideration of the challenge to the Alcotest. In response, the State filed a motion seeking to have the court recognize 
the Foley opinion as binding authority and apply its [***20[ findings about the scientific reliability of the device to all 
pending prosecutions. The Law Division denied that motion and stayed all DWI-related cases involving the Alcotest 
that were then pending in Middlesex County. 

The Appellate Division granted the State's motion for leave to appeal and remanded the matter to the Law Division 
for a hearing regarding the admissibility of Alcotest results. Before that hearing could proceed, this Court certified the 
pending appeal pursuant to Rule 2:12-1, vacated the remand to the trial court, and instead remanded the case to a Spe-
cial Master, retired Appellate Division Presiding Judge Michael Patrick lUng. The Court ordered the Special Master to: 

I. Conduct a plenary hearing on the reliability of Alcotest breath test instruments, including considera-
tion of the pertinent portions of the record in State v. Foley, 370 N.J. Super. 341, 851 A.2d 123 (Law 
Div. 2003), and the within matters in the Superior Court, Law Division, Middlesex County, together with 
such additional expert testimony and arguments [**122[ as may be presented by the parties; 

2. Determine whether the testimony presented by the parties should be supplemented by that of in-
dependent experts selected by the [***21[ Special Master; 

3. Grant, in the Special Master's discretion, motions by appropriate entities seeking to participate as 
amici curiae, said motions to be filed with the Special Master within ten days of the filing date of this 
Order; 

4. Invite, in the Special Master's discretion, the participation of entities or persons as amici curiae or, 
to the extent necessary in the interests of justice, as intervenors to assist the Special Master in the resolu-
tion of the issues before him; and 

5. Within thirty days of the completion of the plenary hearing, file findings and conclusions with the 
Clerk of the Court and contemporaneously serve a copy on the parties and amici curiae, which service 
may be effectuated by the posting of the report on the Judiciary's website. 

Although we also vacated the Law Division's stay of all drunk driving cases then pending in Middlesex County, we 
subsequently created a distinction among pending prosecutions based upon the proofs and the status of the charged in-
dividuals. Our January 10, 2006 Order therefore directed that all drunk driving prosecutions, [*68] see N.J.S.A. 39:4-
50, that did not involve an Alcotest, and all cases of repeat offenders, should proceed normally. [***22] As to repeat 
offenders who were thereafter found guilty, we directed that the sentences to be imposed on those defendants would be 
stayed only if the conviction were based on the Alcotest results alone. We ordered that first-offender cases involving the 
Alcotest be tried "based on clinical evidence when available, including but not limited to objective observational evi-
dence, as well as the relevant Alcotest readings." We further ordered that if a court found that a first offender was guilty, 
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it was required to articulate, if possible, the alternate bases for the finding. We stayed the execution of all first offenders' 
sentences pending resolution of this matter, except where public interest required otherwise, and stayed all further re-
quests for Alcotest reliability hearings. Finally, we reiterated our earlier Order authorizing conditional guilty pleas, see 
R. 7:6-2(c), with a reservation of the right to appeal in the event that we concluded that the Alcotest is not reliable. 

The Association of Criminal Defense Lawyers of New Jersey (ACDL) and the New Jersey State Bar Association 
(NJSBA) were subsequently permitted to participate as amici curiae in all of the remand and appellate proceedings. 

B. [***23) Remand Hearings 

Shortly after being appointed to serve, the Special Master issued a discovery order directing the State to provide de-
fendants with certain technical information concerning the operation of the Alcotest device, followed by an order direct-
ing the State to make several Alcotest machines available to defendants and the NJSBA. In large part, the ensuing dis-
pute about the disclosure of the software used to operate the device, called firmware, and the source codes needed for an 
analysis of that software, caused significant disruption in the orderly completion of the proceedings and eventually led 
to our further remand for additional proceedings. 

In short, however, the Special Master was advised that Draeger considered the software and the source code to be 
proprietary [*69) information and would not disclose it. He proposed that counsel enter into a standard protective order 
and invited Draeger, which was not then a party, to [**123) intervene in the proceedings. Draeger declined the Special 
Master's invitation to intervene. At the same time, Draeger refused to permit the parties to review the software except 
under extremely limited conditions and refused to disclose the source code under [***241 any circumstances. As are
sult of this impasse, the Special Master concluded that he could utilize an adverse inference as to the reliability of the 
device, but he proceeded with the hearings in the absence of any participation by Draeger. Near the end of the initial 
hearings, defendants and Draeger entered into a letter agreement, which would have permitted defendants to evaluate 
future changes to the software in the event that the Alcotest was found to be scientifically reliable. 5 

5 In some respects, the parties disagree about the continued need for and viability of the agreement, which they 
referred to as Addendum A. We address future testing of software revisions further below, see Section X, infra. 

Following hearings that sparmed four months, the Special Master issued his findings and conclusions, embodied in 
a report to this Court dated February 13,2007. In that report, the details of which we address in Section IV.A., infra, the 
Special Master concluded that the Alcotest is generally scientifically reliable, but he recommended that several changes 
be incorporated both prospectively and with respect to pending matters. Thereafter, but prior to the time when we re-
ceived briefs [***25] on the merits and entertained oral argument, Draeger moved for leave to intervene before this 
Court, which motion we granted. 

After the initial oral arguments on AprilS, 2007, including those offered by Draeger, we remanded the matter to the 
Special Master again to allow defendants an opportunity to conduct the analysis of the source code that they had con-
tended was essential to an accurate determination of the reliability of the device. State v. Chun, 191 N.J. 308, 309, 923 
A.2d 226 (2007). In doing so, we directed that the review be undertaken by an independent software [*70] house, to be 
agreed upon by Draeger and defendants, in order to preserve Draeger's proprietary interests.Jd at 309-10, 923 A.2d 
226. 

The parties, however, were unable to agree on an independent software house that would conduct the source code 
analysis. Although our order authorized the Special Master in that event to make the selection, he believed he was not 
well equipped to choose and he so advised us. Therefore, this Court issued a supplemental order allowing each of the 
parties, at its own expense, to designate an independent software house to review the source code. The supplemental 
order also provided that the Special Master, at his [***26) discretion, could conduct further hearings following his re-
ceipt and review of the expert reports. 

Draeger and defendants each designated a software house to analyze the source code and report on its reliability. 
Because the reports reached different conclusions, the Special Master scheduled further hearings. After ten additional 
days of testimony and two days devoted to summations, the hearings were completed on October 24, 2007. The Special 
Master submitted his Supplemental Findings and Conclusions to this Court on November 8, 2007. He concluded, in 
summary, that the source code analysis did not alter his original opinion that the Alcotest is scientifically reliable, as to 
both its hardware and software elements. However, he conditioned this conclusion on additional recommendations, 
which supplemented those contained in the initial report. 
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Our analysis of the issues surrounding the scientific reliability of the Alcotest device (**124) and our considera-
tion of the Special Master's recommendations must begin with an understanding of the legislative framework that bears 
upon drunk driving prosecutions. We turn, then, to an explanation of the statutes governing the offenses [***27] that 
we generally refer to as drunk driving, together with an analysis of the relevant legislative history that bears on the is-
sues before us. 

(*71) The Legislature has established that an individual is guilty of driving while intoxicated if he or she "operates 
a motor vehicle with a blood alcohol concentration of [0].08 [percent] or more by weight of alcohol in [his or her] 
blood." NJ.S.A. 39:4-50(a). For first offenders who have a BAC that is 0.10 percent or greater, harsher penalties and 
higher fines apply. See NJ.S.A. 39:4-50(a)(l). Subsequent offenses, as measured by the 0.08 percent standard, are 
treated with increasingly harsh penalties, including not only longer periods of license suspension, but incarceration as 
well. See NJ.S.A. 39:4-50(a)(2), -50(a)(3). 

As we have previously found, the primary purpose behind our drunk driving laws is to remove intoxicated drivers 
from our roadways and thereby "to curb the senseless havoc and destruction" caused by them. State v. Tischio, 107 N.J. 
504, 512, 527 A.2d 388 (1987). We have consistently construed these laws both broadly and pragmatically to ensure 
that the Legislature's intent is effectuated. See id. at 513, 527 A.2d 388; State v. Mulcahy, 107 N.J. 467,479, 527 A.2d 
368 (1987) [***28] (concluding that turning on ignition is not required for finding that person behind the wheel was in 
control of and intended to operate vehicle); State v. Wright, 107 N.J. 488, 497, 527 A.2d 379 (1987) (concluding that 
predicate of actual operation of vehicle is not required for request that individual undergo breathalyzer testing). 

As part of the effort to rid our roads of drunk drivers, the Legislature has sought over time to streamline the process 
by which those charged with DWI offenses are efficiently and successfully prosecuted. See Tischio, supra, I 07 N.J. at 
514, 527 A.2d 388. Our current laws, as a result, can only be interpreted correctly if they are viewed in the context of 
this continuing evolution. 

Our analysis begins in 1951, when, in order to address growing difficulties and confusion surrounding the eviden-
tiary burden for establishing operation of a vehicle "under the influence," the Legislature enactedNJ.S.A. 39:4-50.1. 
Tischio, supra, 107 N.J. at [*72] 514-15, 527 A.2d 388; see also State v. Protokowicz, 55 N.J. Super. 598, 603, !51 
A.2d 396 (App. Div. 1959). This statute provided that a 0.15 percent blood-alcohol level gave rise to a presumption of 
intoxication for purposes of a driving under the influence prosecution. Tischio, supra, 107 N.J. at 515, 527 A.2d 388. 
(***29) A blood-alcohol level below 0.05 percent gave rise to a presumption of non-intoxication, and a level between 
the two gave rise to no presumption. Id. at 515 n.3, 527 A.2d 388. These legislative presumptions were targeted at re-
ducing the evidence, specifically expert and other testimony, which was otherwise needed to prove intoxication and 
convict a drunk driver. Id. at 515, 527 A.2d 388. 

At that time, New Jersey's 0.15 percent standard was the most permissive in the country, see id. at 515-16, 527 
A.2d 388 (citing Motor Vehicle Study Commission, Report to the Senate and the General Assembly of 1975 (hereinaf-
ter "Report"), at 135), although the penalties imposed were "among the most stringent." Id. at 515, 515 n.4, 527 A.2d 
388. Nevertheless, studies revealed that most drivers were impaired at BAC levels significantly lower than the statutory 
presumption employed (**125) in the 1951 statute. I d. at 516, 527 A.2d 388 (citing Report, supra, at 141-42). As a 
result, the Legislature amended N.J.S.A. 39:4-50.1, in 1977, see L. 1977, c. 29, to lower the presumptive BAC for in-
toxication purposes from 0.15 to 0.10 percent. Tischio, supra, 107 N.J. at 516, 527 A.2d 388. 

In 1983, the Legislature again amended the drunk driving statutes to take into account "mounting scientific find-
ings," (***30] to the effect that almost all drivers suffered reduced driving ability at a BAC ofO.lO percent. Ibid. At the 
same time, the amended statute brought the state into compliance with minimum federal grant standards. L. 1983, c. 
129; Assembly Judiciary, Law, Public Safety & Defense Committee, Statement to Assembly Committee Substitute for 
Senate Bill No. 1833 (Feb. 14, 1983). Significantly, the amended version of NJ.S.A. 39:4-50 provided that a 0.10 per-
cent BAC level constituted a per se offense, instead of (*73) simply giving rise to a presumption.' 

6 This change essentially engulfed the rule provided inNJ.S.A. 39:4-50.1, which nonetheless remained in the 
statutes untill990, when it was repealed by L. 1990, c. 103, § 38. 

In 1990, the New Jersey Commercial Driver License Act was enacted. L. 1990, c. 103. It created an even more 
stringent standard to be applied to drivers of commercial vehicles. It provides a penalty, in addition to any other appli-
cable penalties, of a one to three-year commercial license suspension for commercial drivers caught driving with a BAC 

532

525



194 N.J. 54, *; 943 A.2d 114, **; 
2008 N.J. LEXIS 133, *** 

Page 7 326 

level of0.04 percent or greater. N.J.S.A. 39:3-10.13, -10.20(a)(l). The 0.04 percent BAC standard for commercial driv-
ers was enacted [***31[ both to comply with the federal standard in the Commercial Motor Vehicle Safety Act of 
1986, Pub. L. No. 99-570, 100 Stat. 3207 (1986) (codified at 49 U.S.C.A. § 31310), and in recognition ofthe fact that 
significant impairment occurred well below the otherwise applicable 0.10 percentBAC levels. See L. 1990, c. 103; As-
sembly Appropriations Committee, Statement to Assembly Bill No. 3258, at 23 (Oct. I, 1990). 

In 1992, the Legislature enacted an additional drunk driving prohibition by creating a new per se offense, which 
applies to drivers who are under the legal drinking age. L. 1992, c. 189. This most recently-added tier provides that any 
person under the age of twenty-one who is caught driving with a BAC level above 0.01 percent faces a thirty to ninety-
day license suspension, in addition to community service requirements. See N.J.S.A. 39:4-50.14. The statement attached 
to the legislation explained that the bill was intended to establish penalties for any driver under the age of twenty-one 
who is "found to have consumed an alcoholic beverage." L. 1992, c. 189; Assembly Judiciary, Law & Public Safety 
Committee, Statement to Assembly Committee Substitute for Assembly Nos. 1447 & 1426 (June I, 1992). [***32[ The 
purpose of the enactment was two-fold: "to deter younger drivers from drinking and driving, and to establish an early 
detection and [*74] treatment program for young people .... "Anthony Irnpreveduto, eta!., Statement to Assembly No. 
1426 (May 14, 1992). 

In 2003, the per se violation set forth in the statute was further reduced. In order to comply with federal highway 
funding requirements, the statutory standard of 0.10 percent BAC was reduced to 0.08 percent BAC. L. 2003, c. 314. At 
the same time, the amendment created two separate, graduated penalties relevant to prosecution for a first offense. As a 
result of this legislative enactment, first time offenders with a BAC level between 0.08 percent and 0.10 percent are 
subject to a three-month license suspension, but first time offenders with a BAC level of 0.10 [**126] percent or 
greater are subject to a seven to twelve-month license suspension. Ibid 

In addition, throughout this time, penalties for second and third offenders have become increasingly harsh. See, 
e.g., L. 1995, c. 286 (registration revocation); L. 1999, c. 417 (ignition interlock device installation); L. 2003, c. 315 
(Michael's Law; imposing mandatory jail [***33] time or inpatient rehabilitation program time for a third or subse-
quent violation); L. 2004, c. 8 (increasing penalties for refusal to submit to breath test). 

Although when considered together, these statutory enactments make plain the Legislature's view that drunk driv-
ing is not to he tolerated, the relationship between this increasingly restrictive legislative scheme and the new technol-
ogy of the Alcotest, as compared to the breathalyzer, requires us to re-examine much of our earlier jurisprudence as part 
of our consideration of the issues raised in this appeal. 

In virtually all of these statutes, the Legislature has utilized blood alcohol concentration, not breath alcohol concen-
tration, as its standard measure. 7 Both the breathalyzer and the Alcotest, however, test breath samples and convert that 
analysis by mathematical [*75] calculations to an expression of the subject's presumed blood alcohol concentration. 
The principle question, then, is whether the Alcotest does so with sufficient accuracy and reliability to permit the results 
to be admitted in evidence in a DWI prosecution, or used as the basis for a per se violation of the statute and, therefore, 
a conviction. 

7 Although the commercial [***34] driving statute defines "alcohol concentration" in terms of both blood and 
breath, see N.J.S.A. 39:3-10.11, our focus here will be on the more commonly applied articulation of blood alco-
hol. 

III. How the A/cotes/ Works 

The State seeks in this proceeding to establish that the Alcotest is scientifically reliable to measure defendants' 
blood alcohol levels. We tum, then, to a discussion of the physiological effects of alcohol on the body, how the Alcotest 
measures the concentration of alcohol in the breath and converts it to a measure of blood alcohol levels, and the State's 
proposed procedures to ensure that the Alcotest functions properly. 

A. Scientific and Physiological Framework 

Much of the scientific evidence in the record before the Court is undisputed. In fact, the basic physiological mecha-
nisms on which all breath testing devices rely are not themselves controversial. We set these scientific propositions 
forth here, however, to provide the basis for our analysis of the scientific matters that are in dispute. 

1. Alcohol and Blood' 
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8 We draw these scientific descriptions from the testimony in the record offered by Barry Logan, a board-
certified forensic toxicologist, and Patrick Harding, [***35] a biochemist who has also previously testified in 
proceedings involving breath testing devices. See State v. Downie, 117 N.J. 450, 454, 569 A.2d 242 (1990). 

Alcohol is ordinarily ingested orally and enters the stomach where it is absorbed through the stomach's walls and 
intestines and is thereafter carried by the blood through the liver to the heart. The heart pumps the blood and, along with 
it, the alcohol, through the body, including carrying it to the brain and the lungs. Alcohol exerts its effects on an indi-
vidual when the blood containing the alcohol reaches the brain. 

[*76] Absorption begins immediately once a person starts drinking. The rate of absorption varies greatly from one 
person to [**127] the next and can even vary in the same person at different times. It depends on a wide variety of 
factors including general health, recent food consumption, physical makeup, amount of alcohol consumed, weight, and 
gender. 

Elimination of alcohol also starts as soon as a person begins to drink. Alcohol is eliminated through excretion and 
metabolization, which occur when alcohol passes through the liver and is broken down by enzymes and dehydroge-
nates. When a person's body is absorbing alcohol faster than he or she [***36] is eliminating it, the concentration of 
alcohol in the blood will continue to rise. This period of time is ordinarily referred to as the absorptive phase. The con-
centration will reach its peak, and it will achieve a plateau, at the time when elimination and absorption are occurring at 
about the same rate. 

When the person stops ingesting alcohol, or slows down ingestion to the point where the body is eliminating alco-
hol more quickly than absorbing it, the body enters what has generally been referred to as the post-absorptive phase. 
During this period of time, the concentration of alcohol in the blood decreases. 

2. Alcohol and Breath 

The reported concentration of alcohol in any particular person varies depending upon the source of the test sample. 
An understanding of the relationship of these potential test sample sources to BAC is important to our analysis. Alcohol 
passes into the lungs, through the walls of the air sacs, called alveoli. As it does so, it mixes with the air that the person 
has inhaled. When the person exhales, alcohol passes out of the body as part of the breath. 

An individual's breathing pattern can influence the amount of alcohol that appears in any particular breath. [***37] 
In addition, the amount of alcohol in the breath sample represented by a single act of exhalation will vary from the be-
ginning to the end. This is because the breath actually comes from different parts of the [*77] body, from the mouth to 
the deepest part of the lungs. Except for the possible interference that would occur if the test subject had ingested alco-
hol so recently that residual mouth alcohol were captured, the first part of the breath comes from the mouth and throat 
where there is little contact with the alcohol passing through the alveoli. However, as the person continues to exhale, the 
expelled air comes from deeper in the respiratory system, where it contains alcohol that more closely represents the 
amount passing through the lungs from the circulating blood. 

3. Differences Between Blood and Breath Tests 

Our statute establishes the violation in terms of blood, and not breath alcohol concentration. Although testing an in-
dividual's blood would presumably provide more direct evidence of that person's BAC, there are obvious practical and 
logistical problems associated with attempting to collect blood samples from suspected drunk drivers routinely. 

As a result, although because of our [***38] statute New Jersey is considered to be a "blood state," we have long 
permitted BAC to be established through breath testing, in which breath samples are tested and converted to determine 
blood alcohol levels. Breath testing therefore uses an indirect measure ofBAC by calculating the alcohol concentration 
in the breath (breath alcohol concentration, or BrA C) and extrapolating to derive the BAC using a blood/breath ratio. 
Breath testing has become the preferred method for field testing because it can be perfonned easily, is highly auto-
mated, does not require scientific skill, and produces an immediate result. 

[**128] B. Operation of the Alcotest 

In light of the fact that breath testing always relies on the extrapolation ofBAC through testing of breath, the preci-
sion with which any device evaluates BAC through this method is critical to our consideration of the admissibility of 
the device's results. We tum then to a description of the manner in which the Alcotest operates. 
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[*78] The Alcotest, which is currently in use in seventeen of our twenty-one counties, ' as well as in other states, 
including Alabama and parts of New York, is a device that purports to accurately measure the concentration of alcohol 
[***39] from a human subject through breath testing. The Alcotest is an embedded system, meaning that it is a device 
with a specific purpose, and it relies on pre-loaded software that the manufacturer refers to as frrrnware. 

9 Only Bergen, Essex, Monmouth, and Hudson counties do not currently use it. 

The Alcotest uses both infrared (IR) technology and electric chemical (EC) oxidation in a fuel cell to measure 
breath alcohol concentration. The device therefore produces two test results for each breath sample, one derived from an 
IR reading and the other, by and large, from an EC reading. 

Although the precise mechanism by which these tests are accomplished is not relevant to the issues before us, the 
IR chamber, also called a cuvette, captures the breath sample and uses infrared energy to calculate absorption of the 
energy by the alcohol concentrated in the chamber. IR technology has been available since the 1970's or early 1980's 
and scientists have concluded that it is reliable. See, e.g., Foley, supra, 370 N.J. Super. at 350, 851 A.2d 123. 

The EC, or fuel cell technology, uses a catalyst to absorb alcohol and provide a second measurement'" of breath al-
cohol concentration from a small sample captured from the [***40] cuvette. In the EC chamber, voltage is applied to 
cause the catalytic reaction, which causes any alcohol that is present to oxidize. As that occurs, the oxidation process 
creates electricity, which is then measured to determine the amount of alcohol interacting with the fuel cell. 

10 Draeger has consistently represented that the IR and EC tests are "completely independent" as a basis for its 
claim that the device is reliable. As our discussion of the fuel cell drift algorithm, see Section DCA., infra, ex-
plains, however, the reported results of the two tests are not always independent. 

[*79] 

C. Test Administration and the Alcohol Influence Report 

The Alcotest reports the IR and EC readings on a printout from the machine, referred to as the Alcohol Influence 
Report (AIR). " One of the claimed advantages of the Alcotest, as compared to the breathalyzer, is that it is not opera-
tor-dependent, but performs its analysis in accordance with a sequence through a computerized program that gives vis-
ual prompts to the operator. We tum, then, to a description of the manner in which the device operates in practice in 
performing these functions. 

11 To the extent relevant to our analysis, we describe the specific [***41] details of the information reported 
on each AIR further, see infra. 

The actual administration of the test is performed by one of the more than 5000 certified Alcotest operators in New 
Jersey. When a person has been arrested, based on probable cause that the person has been driving while intoxicated, he 
or she is transported to the police station to provide a sample for the Alcotest. The Alcotest, consisting of a keyboard, an 
external printer, and the testing device itself, is positioned [**129] on a table near where the test subject is seated. 

Operators must wait twenty minutes before collecting a sample to avoid overestimated readings due to residual ef
fects of mouth alcohol. The software is programmed to prohibit operation of the device before the passage of twenty 
minutes from the time entered as the time of the arrest. Moreover, the operator must observe the test subject for there-
quired twenty-minute period of time to ensure that no alcohol has entered the person's mouth while he or she is awaiting 
the start of the testing sequence. In addition, if the arrestee swallows anything or regurgitates, or if the operator notices 
chewing gum or tobacco in the person's mouth, the operator is required [***42] to begin counting the twenty-minute 
period anew. 

The Alcotest that is the focus of this matter utilizes software developed in collaboration with the New Jersey State 
Police and [*80] known as New Jersey Firmware version 3.11. "This software prompts the operator through a specific 
testing sequence on each arrestee. Essentially, the process begins when the operator has typed identifying information 
into the machine through a series of questions and prompts. The device then starts and automatically samples the room 
air to determine if there are chemical interferents in the room. This is known as a blank air test. Assuming that there are 
none, the machine then uses its attached wet bath simulator to heat a solution and produce a vapor sample from a con-
trol test solution" with a known alcohol concentration of0.10, which is then measured using IR and EC technology. In 
order to be valid, the control test, in accordance with currently-programmed firmware, must produce results between 
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0.095 and 0.105. Ifthe results do not identifY the known sample within the defmed parameters, the device is pro-
grammed so that the test cannot proceed. If the machine is working properly as demonstrated by the (***43] control 
test, then the instrument performs a second blank air test, again using room air to purge the test sample out of the cham-
ber. 

12 The Alcotest that was the subject of the Law Division's findings and conclusions in Foley, supra, utilized an 
earlier version of the software known as New Jersey Firmware version 3.8. A number of changes made to the 
software following the court's decision in Foley have become important to our analysis as we will detail. 
13 The record reflects that the control solution must be changed after approximately twenty-five test sequences 
or thirty days. The device prompts the operator when the solution needs to be changed and generates a separate 
report evidencing the results of control testing after each change in the solution. 

Assuming that the results of the control test are within the established parameters, the instrument prompts the op-
erator through a message on the LED screen to collect a breath sample. The operator then attaches a new, disposable 
mouthpiece and removes cell phones and portable electronic devices from the testing area. The operator is required to 
read the following instruction to the test subject: "I want you to take a deep breath and blow (***44] into the mouth-
piece with one long, continuous breath. [*81] Continue to blow until I tell you to stop. Do you understand these in-
structions?" The arrestee then provides the first breath sample, which is measured in the IR and EC chambers. 

Lights on the LED screen and an audible sound alert the operator when a breath sample which meets the minimum 
fixed standards, comprised of four criteria, has been provided. The operator then tells the subject to stop and the instru-
ment performs a third blank test to purge the first breath sample. After a two-minute [**130] lock-out period during 
which the device will not permit another test, the instrument prompts the operator to read the instruction again to the 
arrestee and collect the second breath sample. The second sample is also measured using the IR and EC technology. The 
second sample is purged from the machine and the device performs a fourth blank test using room air. 

If the measurements for the first breath test are out of the accepted range of tolerance with the measurements for the 
second breath test, the machine prompts the operator to conduct a third breath test. Depending on the relationship 
among the three tests, the results are reported. The instrument (***45] then performs a second control test with the 
known solution from the simulator. Finally, the air is purged again and a fmal blank test is perfonned. 

The device gives the operator three minutes to collect each sample. If that time expires without a sample, the device 
will present the operator with three options. The options are to terminate the test, report that the person refused the test, 
or continue with the test. If the officer opts to continue the test, the device will purge itself and then prompt the operator 
to collect another sample. The operator has a maximum of eleven attempts to collect two breath samples. After the elev-
enth failed test, the only two options permitted by the device are to terminate testing or report refusal. " 

14 Even if the officer types in the code for a refusal, he is not required to issue a summons for refusal. Instead, 
the officer may opt to start the test again and give the arrestee eleven more attempts. Alternatively, the officer 
may decide to terminate testing, without charging the test subject with refusal. An operator will generally select 
this option if he or she concludes that the subject has in fact attempted to comply but is not capable of providing 
[***461 a sample that meets the minimum test criteria. 

[*82] As currently configured by New Jersey Firmware version 3.11, the software now being utilized, the device 
will accept a sample only if it meets certain minimum criteria that have been devised by the State. " Once the subject 
has provided an acceptable breath sample, the machine prompts the operator, through a system of lights on the LED 
screen and an audible beep, to tell the subject that he or she may stop. If any of these minimum test criteria has not been 
met, the machine will generate an error message and a report of how much air was submitted. The machine then offers 
the operator the option of giving the person another attempt or asserting refusal. 

15 The legitimacy of some of these criteria are in issue in this dispute. We need not explain them in detail here 
but will do so in the context of our analysis of those criteria that have given rise to a debate. See infra, Section 
Vlll.B. 

The results of the test sequence are printed out from the device in a sequentially numbered document referred to as 
an AIR. The AIR contains the test subject's identifYing information, date, time, and test results for each stage of the pro-
cedure. Each AIR (***47] includes a variety of other information relevant to the test, including the serial number of the 
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device used in the test, dates of and file numbers for calibration and linearity checks, and solution control lot and bottle 
numbers. The operator must retain a copy of the AIR and give a copy to the arrestee. 

In the event that the administration of the test resulted in errors because of, for example, insufficient breath volume 
or duration, the AIR will report those errors and will not attempt to calculate the BAC from an inadequate sample. Simi-
larly, if [**131] the results of the control test do not fall within the acceptable tolerance, the device will produce an 
AIR that reports that the test could not be accomplished because of an invalid control test. 

[*83] If the results are within the acceptable tolerance, the AIR shows the BAC values for each 1R and EC reading 
for each of the tests to three decimal places. The AIR then reports the final BAC test result, which will be the lowest of 
the four acceptable readings, that is, readings within acceptable tolerance, which the device is programmed to truncate 
to two decimal places. Truncating, as opposed to rounding, involves simply reporting the first and [***48] second 
decimal places and dropping the third. For example, by truncating, a reading of 0.079 percent BAC would be reported 
as 0.07 and a reading of 0.089 percent BAC would be reported as 0.08. The effect of truncating, as opposed to rounding, 
is to under-report the concentration, to the benefit ofthe arrestee. 

By statute, the Legislature has desigoated the Attorney General to create and implement a breath testing program. 
See N.JS.A. 39:4-50.3. The Attorney General, in turn, has vested responsibility for carrying out this command in the 
State Police. See N.JA.C. 13:51-3.2. The Alcotest program was designed and is overseen by the Office of Forensic Sci-
ences, a Division of the New Jersey State Police. The director of the forensic laboratory, Dr. Thomas Brettell, together 
with other forensic scientists in the Office assigned to the alcohol/drug testing unit, conducted tests on a variety of 
breath testing devices in an effort to select a successor to the breathalyzer. 

After the Alcotest was chosen, Brettell assisted in the creation of the test criteria and provided other input into the 
original programming and the updates to the software that now is utilized in operating the device. His [***49] office 
has collaborated with municipalities to train Alcotest operators and to oversee certain aspects of the program. State Po-
lice Sergeant Kevin Flanagan is the field supervisor for five State Police coordinators, each of whom monitors a geo-
graphic area. The coordinators receive factory and classroom training from Draeger and they, in tum, train the opera
tors. Coordinators do not perform any repairs, but they perform "black key" functions, such as calibration and software 
uploads, which are not done by other police personnel. 

[*84] Calibration of the machines involves attaching the machine to an external simulator which uses a variety of 
solutions of known alcohol concentrations to create vapors that approximate human breath. By exposing theIR and EC 
mechanisms to these differing concentrations, and by analyzing the device's ability to identify accurately each of those 
samples within the acceptable range of tolerance, referred to as a linearity test, the coordinator is able to ensure that the 
machine is correctly calibrated. When coordinators undertake to perform this calibration, currently on an annual basis, 
and other routine inspections, they also download the device's test information 1***50] onto two compact discs. 16 In 
accordance with current State Police protocol, one of these discs is kept in the local police department's evidence file 
and the other is held by the coordinator. 17 

16 The record reflects that each device is capable of storing the data from I 000 test results. Current State Police 
protocol, however, requires the coordinators to download data from each device before it exceeds 500 tests. 
17 See Part IV, infra (Special Master's Finding 7, recommending creation of centralized database). 

[**132] IV. Findings of the Special Master 

Following hearings that spanned four months and included testimony from eleven fact and expert witnesses called 
by the State and two experts offered by defendants, the Special Master issued his first report on February 13, 2007. Al-
though there are some aspects of that report and certain of the Special Master's recommendations that are not disputed 
by any of the parties, much of the report and many of the recommendations are challenged in this proceeding. As are-
sult, we briefly summarize the report and its findings and recommendations before turning to our analysis of the matters 
in dispute. 

A. Initial Report 

In short, the Special Master concluded [***51] that the Alcotest in general is scientifically reliable, that it is supe-
rior to the breathalyzer because it relies less on operator influence, and that the AIR [*85] it generates, therefore, meets 
the test for admissibility in drunk driving prosecutions in general. Notwithstanding that conclusion, however, the Spe-
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cia! Master offered a large number of suggestions for modifications both as to the future operation of the device and as 
to the use of the extant AIRs as evidence in pending prosecutions. 

In his first report, the Special Master offered all of the following specific findings and recommendations. " He 
found that the use ofthe 2100 to I blood/breath ratio is scientifically reliable (Special Master's Finding !(b)); he rec-
ommended that the AIR, solution change report and calibration documents be amended to include a listing of the tem-
perature probe serial number and value (Special Master's Finding 2(a)); he recommended that the State be required to 
publish future firmware revisions (Special Master's Finding 2(b)); he recommended that the State continue to lock the 
firmware so that only Draeger and the coordinators would be able to make changes to that software (Special Master's 
Finding [***52] 2( c)); he found that the AIR, which reports all of the breath test results, rather than only the final re-
ported lowest result, should be admissible in evidence (Special Master's Finding 2( d)); he recommended that the AIR be 
revised to identify the reason that a particular defendant did not achieve a reportable result (Special Master's Finding 
2( e)); he found that Firmware version 3.11 is itself scientifically reliable and that future changes would not undermine 
its current reliability (Special Master's Finding 2(f)); he concluded that the Alcotest is not operator dependent, (Special 
Master's Finding 2(g)), and that it is therefore superior to the breathalyzer (Special Master's Finding 8); he recom-
mended that all defendants have access to centrally collected data on their matters as well as to redacted versions of 
information relating to breath tests performed on other arrestees (Special Master's Finding 2(h)); he recommended that 
the calibration, certification and [*86] linearity reports be amended to include the serial number of the digital tempera-
ture measuring system utilized (Special Master's Finding 2(i)); he found that the State should be required to provide 
training for defense counsel [***53] and their experts similar to that provided to the certified operators (Special Mas-
ter's Finding 2G)); he found that the agreement between Draeger and defendants regarding future testing of firmware 
revisions should be enforced (Special Master's Finding 3); he concluded that the Alcotest is well shielded against radio 
frequency interference (RFI) (Special Master's [**133] Finding 4); he recommended that operators be required totes-
tify about their qualifications and the testing procedures utilized in any proceeding relying on Alcotest results (Special 
Master's Finding 5(a)); he identified twelve foundational documents that the State must provide in discovery, which 
may be admitted into evidence without further formal proofs, and reasoned that they must be admitted into evidence in 
cases in which the defendant is not represented by counsel (Special Master's Finding 5(b)); he concluded that the tech-
nical criteria for a minimum breath sample utilized by the Alcotest are appropriate, with the exception of the minimum 
breath volume as it relates to women over sixty years of age (Special Master's Finding 6); he recommended that the 
State create and maintain a centralized database of the digitally [***54] recorded data (Special Master's Finding 7); he 
concluded that the State must commence use of the Draeger breath temperature sensor and apply a mathematical for-
mula to account for the effect of temperature to pending reported results (Special Master's Finding 9); and he recom-
mended that the State must reduce the acceptable tolerance for breath results to a total range of ten percent in place of 
the currently utilized calculation of a range of plus or minus ten percent for future use of the device (Special Master's 
Finding 10). 

18 We have elected to adopt, only for the sake of simplicity and clarity, the numbering of the recommendations 
utilized by the Special Master rather than to proceed with a sequential enumeration. 

B. Draeger's Role in the Proceedings 

During the first oral argument before this Court following the Special Master's release of his report and recommen-
dations, defendants argued that the entire proceedings were tainted by the manner in which defendants were required to 
proceed. They [*87] argued that because Draeger had refused to make its source code available for their inspection and 
for analysis by their experts, the Court could have no confidence in the reliability or accuracy [***55] of the device 
from a scientific perspective. 1n short, they argued that the manufacturer's intransigence forced the Special Master and, 
by extension, this Court, to rely on "black box" testing, "when only a complete and thorough analysis of the source 
code used to operate the device would suffice for constitutional purposes. 

19 "Black box" testing refers in this context to a method of evaluating the reliability of the device by using 
known concentrations to test whether the device accurately detects those concentrations. It refers to testing that 
does not also consider whether the mechanism by which the result is achieved might be flawed. 

Indeed, the refusal of Draeger to intervene precluded the Special Master from permitting any testing of the manner 
in which the device operates, and required him to rely on tests that at best could only demonstrate that the machine re-
liably appeared to be able to identify correctly, or at least acceptably within the established parameters, the alcohol con-
centration of a known test sample. There is some logic to that method of proceeding. If a breath testing device can, re-
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liably and consistently over time, correctly analyze a sample of known alcohol [***56[ concentration, one might argue 
that it matters little how the device is able to do so. Notwithstanding the rather considerable force of that logic, we were 
persuaded that, in light of the constitutional dimension of the issues before us, Draeger's eventual election to intervene 
in this matter afforded us the opportunity to permit defendants to engage in the technical analysis of the source code that 
they had asserted was so necessary to the adequate protection of their rights. 

C. Source Code Remand 

Following our order remanding the matter far further analysis of the issues by means of the source code evaluation 
by the [**134[ two independent testing entities, see Chun, supra, 191 N.J. at 309-10,923 A.2d 226, the Special Master 
entertained further testimony on the issues. His supplemental report, dated November 8, 2007, [*88[ included several 
additional recommendations, but continued to adhere to his initial conclusion that the device is scientifically reliable for 
use in pending and, with modifications, future proceedings. 

In summary, the Special Master found that a mathematical algorithm that corrects for fuel cell drift did not under-
mine the reliability of the results, but he recommended that the machines be [***57] recalibrated every six months 
rather than annually to afford more regular opportunities to replace aging fuel cells; he found that a specific buffer over-
flow error should be corrected in future versions of the software and recommended that in all pending matters in which 
a third test was performed, that the AIR be excluded or recalculated according to a corrective formula, described in the 
record as the Shaffer formula; he recommended that catastrophic error detection be re-enabled to stop and restart the 
machine in the event that such an error occurs; he recommended that the AIR should be inadmissible in any case in 
which there is data missing from it; he revised his initial finding 5(b) to recommend that the twelve foundational docu-
ments be produced in discovery and be admissible in all cases, without regard to whether a particular defendant is repre-
sented by counsel or not; he suggested that notice of any and all proposed software revisions be provided to the NJSBA; 
he recommended generally that defendants' expert's suggestions for reorganizing and simplifying the source code be 
considered for implementation, but declined to mandate adherence to any specific design standard for [***58] future 
software revisions; he concluded that a weighted averaging algorithm in the code was an accurate methodology that 
fairly aids in the measurement of breath samples in a test subject; and he accepted the testing method employed by the 
State's expert and rejected the hypothetical probability analysis raised by defendants as being unnecessarily speculative. 

V. Uncontested Issues 

We begin our analysis with the observation that some of the Special Master's findings and recommendations have 
not been contested by any of the parties. We will therefore limit our [*89] review of those findings and recommenda-
tions to a consideration of whether they are supported by sufficient credible evidence in the record, see State v. Locurto, 
157 N.J. 463,472, 724 A.2d 234 (1999); State v. Johnson, 42 N.J. 146, 158-59, 199 A.2d 809 (1964), and, by extension, 
whether we will adopt them as our own. With this standard to guide us, we need only briefly address each of them. We 
do not, however, by the relative brevity of the attention we here accord to these findings and recommendations, intend 
to suggest that any of them is unimportant to our overall evaluation of the support in the record for the ultimate determi-
nation of the scientific [***59] reliability of the device. 

Certainly, there is adequate support in the record for the Special Master's finding that the Alcotest is not as opera-
tor-dependent as was the breathalyzer. (Special Master's Findings 2(g), 8). Indeed, the testing sequence we have de-
scribed is ahnost entirely controlled and prompted by the device and, with only a very few exceptions, the operator is 
not able to influence the manner in which the test is administered. Similarly, there is ample support for the finding that 
the Alcotest is well-shielded from the impact of any potential RFI that might otherwise affect the reported results or 
limit our confidence in [**135] the accuracy of the test results. (Special Master's Finding 4). 

The parties agree, as well, about certain of the Special Master's recommendations for future revisions in the firm
ware that will provide additional information on the reported results that the device generates. For example, the parties 
agree that the firmware should be rewritten so that the AIR, solution change report, and calibration documents include 
the temperature probe serial number and probe value (Special Master's Finding 2(a)); that if the particular test subject 
has not received a [***60] reportable result, the AIR must include a statement identifying why that occurred (Special 
Master's Finding 2(e)); and that future calibration, certification and linearity reports should include the serial number of 
the Ertco-Hart digital temperature measuring system utilized in performing those testing and maintenance operations 
(Special Master's Finding 2(i)). 
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[*90[ As to each of these recommendations, there is sufficient evidence in the record to support the conclusion 
that the addition of this information for future firmware revisions might be of some assistance to future defendants. 
Notwithstanding our agreement that these proposed alterations, to which the State has acceded, might be beneficial, we 
discern no basis in the record that suggests that any previously-generated report that lacks these additional details is 
therefore insufficient as a matter of proof of a per se violation. Rather, we agree with the Special Master that updating 
the firmware to provide this information in addition to that which it already provides would merely be beneficial. 

Similarly, the Special Master recommended, and the parties by and large agree, that the State should create and 
maintain a centralized database [***61] of information regularly uploaded through modem (Special Master's Finding 
7), and that defendants should have access to centrally collected and maintained data on their own cases, as well as to 
the compiled scientific data on matters involving others that has been redacted to shield the personal information related 
to those other individuals as appropriate (Special Master'S Finding 2(h)).'" Our review of the record satisfies us that 
there is substantial, credible evidence that supports the Special Master's recommendation concerning the creation and 
maintenance of a regularly-updated database, as well as his recommendation relating to providing access to that data to 
defendants. 

20 The amicus NJSBA suggests that defendants should have access to previously downloaded, centrally col-
lected data. We do not perceive this to be different from the Special Master's recommendation in this regard and 
the extent of the access to be afforded to any litigant does not appear to be a matter in dispute. In the absence of 
any suggestion in the record that there is a genuine difference of agreement among the parties on this matter, we 
see no need to address it further. 

VI. Standards of Review 

We tum, then, [***62] to the matters as to which the parties are deeply divided. In part, our task is made more 
complicated by the fact [*91] that some of the shortcomings in the operation of the device can only be corrected with 
respect to future uses of the machine, leaving, potentially, doubt as to the validity of the previously-generated AIRs 
which form the basis for prosecutions stayed pending the outcome of these proceedings. Moreover, our task has become 
further complicated by the questions raised by the United States Supreme Court's recent Confrontation Clause" 
[**136] cases, see Crawfordv. Washington, 541 U.S. 36,124 S. Ct.1354, 158 L. Ed. 2d 177 (2004);Davisv. Washing
ton, 547 U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006); cf Whorton v. Bockting, _U.S._, 127 S. Ct. 1173, 
167 L. Ed. 2d I (2007), as to which we must proceed with great care when the only "witness" confronting a defendant is 
a machine. 

21 Because the Crawford implications were not thoroughly briefed in connection with our consideration of the 
Special Master's Initial or Supplemental Reports, we invited the parties to submit additional briefs directed to 
these issues, which we have considered. 

We begin, as we must, with a brief review [***63] of the applicable principles oflaw governing admissibility of 
novel scientific evidence. Admissibility of scientific test results in a criminal trial is permitted only when those tests are 
shown to be generally accepted, within the relevant scientific community, to be reliable. See State v. Harvey, !51 N.J. 
117, 169-70, 699 A.2d 596 (1997) (citing Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923)); Romano, supra, 
96 N.J. at 80, 474 A.2d I; Johnson, supra, 42 N.J. at 170-71, 199 A.2d 809. That is to say, the test must have a "suffi-
cient scientific basis to produce uniform and reasonably reliable results and will contribute materially to the ascertain-
ment of the truth." State v. Hurd, 86 N.J. 525, 536,432 A.2d 86 (1981) (quoting State v. Cary, 49 N.J. 343, 352,230 
A.2d 384 (1967)). As we have previously commented, however, proof of general acceptance is often "elusive." Harvey, 
supra, 151 N.J. at 171,699 A.2d 596. 

Proof of general acceptance does not mean that there must be complete agreement in the scientific community 
about the [*92] techniques, methodology, or procedures that underlie the scientific evidence. See Romano, supra, 96 
N.J. at 80, 474 A.2d I. Even "the possibility of error" does not mean that a particular scientific device falls short of the 
required showing [***64] of general acceptance. Ibid. As we long ago recognized, "[p]ractically every new scientific 
discovery has its detractors and unbelievers, but neither unanimity of opinion nor universal infallibility is required for 
judicial acceptance of generally recognized matters." Johnson, supra, 42 N.J. at 171, 199 A.2d 809. Neither "complete 
agreement over the accuracy of the test [nor] the exclusion of the possibility of error" is required. Harvey, supra, !51 
N.J. at 171,699 A.2d 596. 
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Nevertheless, before we can conclude that scientific test results are admissible in evidence, the proponent of the 
scientific device must bear its burden to "clearly establish" that the device or the test meets the standard of general ac-
ceptaoce as we have defined it.Jd. at 170, 699 A.2d 596; see State v. Kelly, 97 N.J. 178, 209-11, 478 A.2d 364 (1984); 
State v. Cavallo, 88 N.J. 508, 521,443 A.2d 1020 (1982). 

VII. Defendants' Challenges to Scientific Reliability 

Defendants raise three distinct sets of challenges to the basic scientific reliability of the Alcotest. First, they attack it 
on numerous traditional grounds relating to scientific acceptance, not unlike the challenges raised in Romano with re-
gard to two breathalyzer models, by contesting many of the Special Master's findings [***65] and recommendations. 
Second, defendants separately attack the source code utilized to operate the device as being so inherently flawed as to 
be independently lacking in scientific reliability. Third, following the United States Supreme Court's lead in Crawford, 
defendants attack the admissibility of documents generated by or in connection with the device, which the Special Mas-
ter suggested be routinely admitted into evidence, as violating their constitutional [**137] rights under the Confronta-
tion Clause. 

In addition, the State, although urging us to adopt the Special Master's conclusion about the general scientific reli-
ability of the [*93] device, argues that maoy of his recommendations are unnecessary and that none of them under-
mines the accuracy of any of the previously-reported BAC results for any defendant. The State therefore contends that 
the majority of the Special Master's recommendations are merely precatory, that is, suggestions that the State may or 
may not elect to adopt. Finally, the NJSBA, although in large part agreeing with the Special Master's findings and con-
clusions, suggested a refinement to his recommendation relating to minimum breath sample criteria. 

In reviewing the findings [***66] and conclusions set forth by the Special Master in his report, we employ our or-
dinary standards of review, considering them in the same manner as we would the findings and conclusions of a judge 
sitting as a finder of fact. We therefore accept the fact fmdings to the extent that they are supported by substantial credi-
ble evidence in the record, see Locurto, supra, 157 N.J. at 472, 724 A.2d 234, but we owe no particular deference to the 
legal conclusions of the Special Master, see Manalapan Realty, L.P. v. Twp. Comm. of Manalapan, 140 N.J. 366, 378, 
658 A.2d 1230 (1995). With these standards in mind, we tum to our analysis ofthe issues in dispute. 

VITI. Disputed Findings and Recommendations 

We begin our discussion by more specifically identifying the three categories of disputed findings and recommen-
dations. First, there are a number of disputes about the criteria employed by the Alcotest to identify an acceptable breath 
sample and convert the measurement data into a reported result. This category includes the Special Master's recommen
dations on each of the following matters: (a) the utilization of the 2100 to I blood/breath ratio (Special Master's Finding 
!(b)); (b) the minimum breath sample criteria (Special [***67] Master's Finding 6); (c) the requirement for the addition 
of a breath temperature sensor (Special Master's Finding 9); and (d) the acceptable tolerance among test results (Special 
Master's Finding I 0). 

[*94] Second, there are a number of disputes arising from the supplemental remand that relate to the firmware and 
source code analysis. This category includes the Special Master's recommendations about each of the following matters: 
(a) the fuel cell drift algorithm; (b) the weighted averaging sequence; and (c) the adequacy of the overall software de-
sign. In addition, although the parties agree on the need to revise the firmware to address two shortcomings identified 
through the source code analysis, namely, the buffer overflow error and the disabling of the catastrophic error detector, 
to the extent that these conceded errors may have an impact on the reliability of AIR results pending modification of the 
firmware, we are compelled to address them as well. 

Finally, there are a number of issues that arise as a result of the Special Master's findings and recommendations 
concerning foundational evidence (Special Master's Findings 5(a), 5(b)). This category includes all of the following 
recommendations: [***68] (a) the requirement for disclosure of foundational documents as a prerequisite for admissi-
bility of any Alcotest results; (b) the required foundational documentary proofs at trial; (c) the admissibility or uses of 
incomplete reports; and (d) the constitutionally-required testimonial proofs. 

[**138] We begin, then, with the disputed findings and recommendations as they relate to the criteria employed 
by the Alcotest for the collection of an adequate breath sample and the creation of an acceptable and reportable result. 

A. Blood/Breath Ratio 
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As we have previously noted, the druok driving statutes in New Jersey define the offense in terms of BAC. In the 
majority of cases involving individuals charged with these offenses, however, the particular defendant has not under-
gone a blood test but instead has submitted to a breath test. Modem breath testing devices include an internal mecha-
nism that collects an acceptable breath sample and converts the alcohol detected in the breath (BrA C) into a measure of 
the person's BAC. 

[*95[ Historically, breath testing devices convert from BrAC to BAC by using a mathematical calculation based 
upon a scientifically accepted, judicially established blood/breath ratio. The [***69[ Alcotest utilizes a blood/breath 
ratio of21 00 to 1, a ratio that this Court has previously considered as a part of a challenge to the breathalyzer. See 
Downie, supra, 117 N.J. at 460-63, 569 A.2d 242. 

The Special Master concluded that the 2100 to 1 blood/breath ratio adopted by this Court in Downie and utilized by 
the Alcotest remains a valid measuring mechanism. He based this conclusion on the opinions of three of the State's ex-
perts and on a number of published studies here and abroad relating to the average, or mean, blood/breath ratio that he 
found to be authoritative. " At the same time, the Special Master rejected the opinions offered by two of the experts who 
testified on behalf of the defendants. He found that the analysis of one of these experts was filled with so many errors 
that it could not be reliable, and he rejected as flawed the assertion of the other defense expert that the Alcotest actually 
does not test alveolar air. Defendants nonetheless assert that the continued use of the 2100 to I ratio is not scientifically 
supported and they urge us to reject any use of the Alcotest on this basis. 

22 See, e.g., Allan R. Gainsford, et al., A Large-Scale Study of the Relationship Between Blood [***70[ and 
Breath Alcohol Concentrations in New Zealand Drinking Drivers, 51 J. Forensic Sci. 173 (2006); Alan Wayne 
Jones & Lars Andersson, Variability of the Blood/Breath Alcohol Ratio in Drinking Drivers, 41 J. Forensic Sci. 
916 (1996). These studies appeared in the Journal of Forensic Sciences, which our Appellate Division has noted 
is an authoritative publication in the field of forensic science. See Stale v. Miller, 64 N.J. Super. 262,268-69, 
165 A.2d 829 (App. Div. 1960) (citing Journal of Forensic Sciences to support reliability of breath test). 

The true focus of our analysis on this issue must be on whether there has been any development in the scientific 
community in the time since we decided Downie that undermines our continued confidence in the accuracy and validity 
of the conclusion we drew there about the 2100 to 1 blood/breath ratio. Simply put, there is not. Our review of there-
cord demonstrates that the arguments that we considered and rejected in Downie have been [*96] raised anew, but 
there is no basis on which to conclude that the continued utilization of this ratio is in any way in error. 

We reach this result for reasons similar to those that we relied upon in Downie. First, we defer to the [***71] find-
ings of the Special Master concerning the credibility of the expert witnesses who testified. See Locurto, supra, 157 N.J. 
at 471, 724 A.2d 234. In part, his credibility analysis reflects the fact that one of defendants' experts candidly conceded 
that the use of this ratio generally tends to underestimate [**139] blood alcohol, to the benefit of the test subject. 

Second, although there is some evidence that there is a percentage of the population for whom the 2100 to I 
blood/breath ratio may actually overstate the presence of blood alcohol, this evidence is not significantly different from 
the record considered in Downie, supra, 117 N.J. at 460, 569 A.2d 242. Scientific studies comparing actual blood alco-
hol content to breath-tested alcohol content found only a minute number of individuals for whom this ratio would have 
incorrectly reported a result over the established legal limit for driving while intoxicated. The percentage of individuals 
for whom there may be an overestimation by use of this ratio remains "extraordinarily small." I d. at 469, 596 A.2d 242. 

Finally, defendants' experts on this issue did not produce any evidence to the effect that the ratio is regarded by au-
thorities in the field with even the slightest suspicion [***72] or is otherwise subject to any significant scientific chal-
lenge. Indeed, the overwhelming evidence demonstrates that use of this ratio tends to underestimate the actual BAC in 
the vast majority of persons whose breath is tested. Although, as in Downie, there may be a small number of individuals 
who are disadvantaged by a device that uses the 2100 to I blood/breath ratio, there is sound scientific support for its 
continued utilization. 

We are confident, based on our review of the record and our evaluation of the Special Master's fmdings, that there 
is sufficient credible evidence to support his findings as to the continued validity of the 2100 to 1 blood/breath ratio. We 
therefore reject [*97] defendants' challenge to its use and we adopt the Special Master's recommendation that it con-
tinue to be utilized in the Alcotest. 

B. Minimum Test Sample Criteria 
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As we have explained, the Alcotest is programmed to require that a test subject produce a breath sample that meets 
four minimum criteria before the sample is considered to be sufficient for purposes of deriving an accurate test result. 
The Special Master recommended approval, in general, of four minimum criteria for a breath sample, which are: 
[***73] (1) minimum volume of 1.5 liters; (2) minimum blowing time of 4.5 seconds; (3) minimum flow rate of2.5 
liters per minute; and ( 4) that theIR measurement reading achieves a plateau (i.e., the breath alcohol does not differ by 
more than one percent in 0.25 seconds). However, the Special Master also found that there was credible evidence to 
support lowering the minimum breath volume from 1.5 to 1.2 liters for women over the age of sixty. He recommended 
that the State reprogram the device to reflect that finding, but found no need to lower the minimum volume for the gen-
eral population. 

Although both defendants and the State agreed with these recommendations, the amicus NJSBA suggested that the 
minimum breath volume be reduced to 1.2 liters for all persons, so as to avoid a potential equal protection challenge to 
the tests. Because no party has raised a challenge to any of these criteria other than the minimum required volume and 
because the Special Master's findings as to the other minimum criteria are based on substantial credible evidence, we 
consider only the minimum breath volume issue. 

1. Scientific Data Concerning Breath Volume 

Breath alcohol concentration increases, in general, as [***74] exhalation continues and deep alveolar air is ex-
pelled. The rate of increase in alcohol concentration declines as a person exhales, but the breath alcohol [**140] con-
centration itself continues to increase until exhalation ends. The record reflects that the minimum breath volume for the 
Alcotest in New Jersey was fixed at 1.5 liters because the State's experts believe that this volume will exceed [*98] the 
point after which most of the relatively rapid rise in concentration has occurred and the average person is in a fairly 
level part of the exhalation curve. 1n addition, the State's experts contend that 1.5 liters is the minimum volume neces-
sary for an accurate BAC calculation because samples of lesser volume, in general, do not include deep lung air. 

At present, the most commonly used minimum breath sample among the states is 1.5 liters. That requirement, how-
ever, is not universal. For example, Alabama, where the Alcotest is currently in use, has adopted a minimum sample 
requirement of 1.3 liters for all test subjects. Moreover, although the experts generally agreed that 1.5 liters is the opti-
mal minimum, some people may be incapable of providing that sample. 

1n particular, the record demonstrates [***75] that as women age, they have an increasingly difficult time produc-
ing a 1.5 liter breath sample. Data from Alabama introduced during the proceedings shows that women aged sixty to 
sixty-nine have more difficulty producing the 1.5 liter minimum requirement than their younger counterparts. One of 
the State's experts cited a study from Germany" that demonstrated that women from age sixty to sixty-nine have an 
average breath volume of 1.4 liters, women seventy and over have an average of 1.3 liters, and women eighty and over 
have an average volume of 1.2 liters. The German study included data that demonstrates that men, regardless of age, 
were capable of producing a sample of 1.5 liters. Indeed, Brettell also conceded that his own study data confirmed the 
accuracy of the assertion that older women were the only ones unable to produce a sample of 1.5 liters. 

23 Although it is not entirely clear, it appears that the study, a copy of which was marked in evidence, is only 
available as an unpublished manuscript. See G. Schoknecht & B. Stock, The Technical Concept for Evidential 
Breath Testing in Germany 1 (1995)(unpublished manuscript, Institute of Biophysics). 

Based on this data and the expert [***76] opinions offered during the hearing, the Special Master recommended 
that the minimum [*99] breath sample be fixed at 1.5 liters for all test subjects except for women over the age of sixty. 
He suggested that the device be reprogrammed to require women over the age of sixty to provide a 1.2 liter minimum 
sample for a valid test result. Although defendants and the State agreed with these recommendations, the NJSBA sug-
gests that this Court should instead require that the minimum required sample volume for all subjects be reduced from 
1.5 to 1.2 liters in order to avoid a future potential equal protection challenge. 

There is substantial credible evidence in the record to support the Special Master's findings and recommendations 
concerning the required minimum breath sample volume. The assertion by the NJSBA that adopting a different standard 
for women over the age of sixty than we apply to all other test subjects might give rise to an equal protection challenge, 
however, requires our careful consideration. 

The minimum breath volume is significant, in and of itself, because the Alcotest is programmed to determine 
whether the four minimum criteria have been met in a precise order, the first of which [***77] is the volume analysis. 
A sample that falls short of the currently required 1.5 liter volume measurement will be found to be unacceptable. 
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(**141] In that event, the Alcotest will report the amount of air delivered and will display an error message which 
reads: "minimum volume not achieved." The Alcotest permits up to eleven attempts to collect two breath samples, after 
which, the only options that the device offers are "terminate" or 11refusal. 11 If the operator chooses terminate, the Alcotest 
will reset and the subject can then be given the opportunity for eleven more attempts. If the operator chooses "refusal," 
the test sequence ends, hut the operator is not required to issue a summons for refusal. N.JS.A. 39:4-50.4a. Charging an 
arrestee with refusal remains largely within the officer's discretion. See generally State v. Widmaier, !57 N.J. 475, 724 
A.2d 241 (1999). 

Although an Alcotest operator has several options if the device reports that the test sample is inadequate, the fact 
remains that (*100] one of them, refusal, carries with it the possibility of severe sanctions. See N.JS.A. 39:4-50.4a. In 
the face of abundant evidence in the record that there is an identifiable group in the test population who may [***78] be 
physiologically incapable of complying, the risk of permitting the device to reject samples from members of that group 
and, by extension, authorizing the issuance of a summons for refusal, is unjust. 

By the same token, however, if the machine were reprogranuned to accept the lowered volume from a woman of 
the appropriate age, even if she could produce the ordinarily required higher volume but attempted to limit her breath 
output to avoid producing the deep lung air needed for the most accurate analysis, the machine would reject the sample 
because it would not achieve the plateau. It is therefore clear that lowering the volume for this identifiable group of test 
subjects will not, in reality, afford them any advantage over others. The constitutional question raised by the NJSBA, 
however, also requires us to consider whether it will disadvantage the other individuals required to take the test. 

2. Equal Protection and Lowered Breath Volume Requirement 

Lowering the minimum breath volume for women over sixty implicates both age and gender classifications andre-
quires us to consider a potential challenge brought pursuant to both the federal and state constitutions. Because these 
standards [***79] are different and because the decision-making paradigm is different in the federal and state courts, 
we address them in tum. 

The Equal Protection Clause of the United States Constitution mandates that no state shall "deny to any person 
within its jurisdiction the equal protection of the laws." U.S. Canst. amend. XIV, § I. The Equal Protection Clause "is 
essentially a direction that all persons similarly situated should be treated alike." City of Cleburne v. Cleburne Living 
Ctr., Inc., 473 U.S. 432, 439, 105 S. Ct. 3249, 3254, 87 L. Ed. 2d 313, 320 (1985). The federal equal protection analysis 
looks to the characteristics of the impacted protected class or the nature of the right being affected by the government 
action. 

(*101] The federal test used to evaluate an age-based challenge is concerned with whether "the age classification 
in question is rationally related to a legitimate state interest. The rationality commanded by the Equal Protection Clause 
does not require States to match age distinctions and the legitiroate interests they serve with razorlike precision." Kimel 
v. Fla. Bd. of Regents, 528 U.S. 62, 83, 120 S. Ct. 631, 646, 145 L. Ed. 2d 522, 542 (2000). On the other hand, if the 
(***80] govermnent distinguishes between males and females, the classification is subject to a heightened (**142] 
scrutiny. Nev. Dep't of Human Res. v. Hibbs, 538 U.S. 721, 728, 123 S. Ct. 1972, 1978, !55 L. Ed. 2d 953, 963 (2003). 
For a gender classification to survive this scrutiny, the govermnent "must show 'at least that the [challenged] classifica-
tion serves 'important govermnental objectives and that the discriroinatory means employed' are 'substantially related to 
the achievement of those objectives."" United States v. Virginia, 518 U.S. 515, 533, 116 S. Ct. 2264, 2275, 135 L. Ed. 
2d 735, 751 (1996) (alteration in original) (quoting Miss. Univ.for Women v. Hogan, 458 U.S. 718, 724, 102 S. Ct. 
3331, 3336, 73 L. Ed. 2d 1090, 1098 (1982)(quoting Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, !50, 100 S. Ct. 
1540, 1545, 64 L. Ed. 2d 107, 114 (1980))). 

Unlike its federal counterpart, the New Jersey Constitution does not contain an equal protection clause. Instead, we 
have found that "[a] concept of equal protection is implicit in Art. I, par. I of the 1947 New Jersey Constitution .... " 
McKenney v. Byrne, 82 N.J. 304, 316, 412 A.2d 1041 (1980). Therefore, even though Article I, paragraph I of our Con-
stitution [***81] does not include the phrase "equal protection," "it is well settled law that the expansive language of 
that provision is the source for [this] fundamental constitutional guarantee[]." Sojourner A. v. N.J Dep't of Human 
Servs., 177 N.J. 318,332,828 A.2d 306 (2003). 

"Although conceptually similar, the right under the State Constitution can in some situations be broader than the 
right conferred by the Equal Protection Clause." Doe v. Poritz, 142 N.J. I, 94, 662 A.2d 367 (1995). Indeed, we have 
held that our 1*102] Constitution provides "analogous or superior protections to our citizens" in the context of equal 
protection. Peper v. Princeton Univ. Bd. ofTrs., 77 N.J. 55, 79, 389 A.2d 465 (1978). 
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[Taxpayers Ass'n of Weymouth Twp. v. Weymouth Twp., 80 N.J. 6, 43, 364 A.2d 1016 (1976) (citing 
Collingswoodv. Ringgold, 66 N.J. 350,370,331 A.2d 262 (1975)).] 

In considering equal protection-based challenges, we [***82] have not followed the traditional equal protection 
paradigm of the federal courts, which focuses rigidly on the status of a particular protected class or the fundamental 
nature of the implicated right. Instead, when analyzing equal protection challenges under New Jersey's Constitution, we 
have applied a balancing test that weighs the "nature of the affected right, the extent to which the governmental restric-
tion intrudes upon it, and the public need for the restriction." Caviglia v. Royal Tours of Am., 178 N.J. 460, 473, 842 
A.2d 125 (2004) (quoting Greenbergv. Kimmelman, 99 N.J. 552,567,494 A.2d 294 (1985)). 

Finally, in addressing equal protection challenges raised in the context of the exercise of police power, we have 
held that "[t]he constitutional principles of due process and equal protection demand that the exercise of the power be 
devoid of unreason and arbitrariness, and the means selected for the fulfillment of the policy bear a real and substantial 
relation to that end." Katobimar Realty Co. v. Webster, 20 N.J. 114, 123, 118 A.2d 824 (1955). 

There are, in theory, two potential equal protection challenges to the adoption of a [**143] different minimum 
volume standard for women over the age of sixty. First, one could argue [***83] that the lowered volume allows test-
ing of a smaller sample of shallower depth and therefore results in a lower BAC reading. As to this challenge, it is un-
disputed that the device will not accept a sample that has not reached a plateau. An older woman who is capable of 
[*103] producing a greater volume of air but does not do so can be identified by her failure to meet the plateau. There-
fore, we can be certain that all test subjects, regardless of age or gender, will only achieve a valid sample when the 
deeper lung air is included. 

Second, one could argue that the differentiation permits older women who produce a sample with a volume be-
tween 1.2 and 1.5 liters to avoid being charged with refusal but exposes both younger women and all men who provide 
samples of the same volume to be prosecuted with that offense. The record on which the differentiation between the test 
groups is based, however, demonstrates that the older women, and only the older women, may be physically incapable 
of producing the larger sample. 

The right to equal protection does not require us to scrutinize gender distinctions that are based on real physiologi-
cal differences to the same extent we would scrutinize those distinctions [***84] when they are based on archaic, in-
vidious stereotypes about men and women. See State v. Vogt, 341 N.J. Super. 407,418, 775 A.2d 551 (App. Div. 2001) 
(recognizing that "[t]he Equal Protection Clause ... does not demand that things that are different in fact be treated the 
same in law, nor that a state pretend that there are no physiological differences between men and women"). Similarly, 
the federal courts have recognized that not all sex-based differentiations are actionable. For example, in the employment 
context some "standards that appropriately differentiate between the genders are not facially discriminatory." Jespersen 
v. Harrah's Operating Co., 444 F.3d 1104, 1109-10 (9th Cir. 2006); see Healey v. Southwood Psychiatric Hasp., 78 
F.3d 128, 132 (3d Cir. 1996) (recognizing that gender may, in certain defmed circumstances, be a bona fide occupa-
tional qualification for employment). 

Applying the principles we have derived from both the federal and state constitutional analyses, we discern no 
meritorious ground for an equal protection challenge to the proposed two-tiered approach for minimum breath sample 
volume, regardless of which level of scrutiny we apply. Viewed against our flexible approach [***85] to equal protec-
tion challenges as derived from Article I, paragraph I of our Constitution, [*104] the system survives the constitutional 
challenge. The governmental policy of achieving accurate breath samples as part of law enforcement's role in ridding 
our roads of drunk drivers is appropriately coupled with the authority to prosecute for refusal. The proposed two-tiered 
system for minimum breath volume, however, is neither unreasonable nor arbitrary for it advances these goals without 
holding the identified class, older women, to a standard that they cannot meet. In this marmer, the policy goals are ful-
filled through "means ... [that] bear a real and substantial relation to that end." Katobimar, supra, 20 N.J. at 123, 118 
A.2d 824. 
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Similarly, under either the rational relationship test applicable to age-based classifications, or the heightened level 
of scrutiny applied to gender-based classifications under the federal constitution, the lowered requirement for women 
over sixty passes constitutional muster. The policy goals we have identified for our state constitutional analysis are, in 
federal parlance, "important governmental objectives," see Hibbs, (**144) supra, 538 U.S. at 728-29, 123 S. Ct. at 
1978, 155 L. Ed. 2d at 963. (***86) The selection of the two tiers for this aspect of the test requirements is both ration-
ally related to those goals and "substantially related" to their achievement. Ibid 

Notwithstanding the concern voiced by the NJSBA, there is no scientific or other ground in the record to direct that 
the minimum volume be lowered for all test subjects. On the contrary, there is ample support for the Special Master's 
two-tiered approach and we discern no equal protection violation in lowering tbe required breath volume to 1.2 liters for 
women over the age of sixty. 

3. Application to Pending Prosecutions 

Our conclusion that the firmware must be revised to accept a minimum breath volume sample of 1.2 liters from 
women over the age of sixty requires us to consider the impact of this directive for pending prosecutions. We presume 
that there may be women who meet this criteria and whose prosecutions have been stayed pending our decision on these 
issues. For the sake of completeness of our analysis, we address briefly the possible factual [*105) scenarios relevant 
to these defendants. First, there may be defendants who attempted but failed to achieve a sufficient volume for an ac-
ceptable sample. These individuals (***87) will be readily identified by an AIR with a breath volume error message. 
Obviously, proof of the charge of drunk driving for these women can only be based on observational proofs because 
there will be no reportable BAC results in an AIR. 

The significance of the lowered breath sample volume, however, rests less in the evidence utilized to support a 
charge of drunk driving and more in its relationship to a charge of refusal. In light of the scientific evidence that we 
have found to be persuasive, in the absence of some other evidence that supports the conclusion that any such individual 
was capable of providing an appropriate sample, by volume, we must assume that she was unable to do so. For these 
individuals, then, an AIR demonstrating insufficient breath volume may not be used as proof on a charge of refusal. On 
the other hand, if the AIR demonstrates that a woman over the age of sixty was able to provide at least one sample that 
was deemed to be sufficient for purposes of the 1.5 liter volume requirement, but she failed to do so on a subsequent 
attempt, the AIR demonstrating those facts may be utilized as evidence, albeit not conclusive proof, in support of are-
fusal charge. 

C. Breath [***88] Temperature Sensor 

The Special Master also recommended that in the future the State acquire and utilize a breath temperature sensor 
device separately marketed by Draeger," and that, in the interim, all [*106) previously reported results be reduced by 
6.58 percent to account for breath variations in individuals tested. (Special Master's Finding 9). This recommendation 
was based on the Special Master's factual findings about breath temperature. 

24 There are several temperature devices related to the Alcotest. One, which is an integral part of each device, 
and the report of which is included on the AIR, heats the simulator solution in the control test both in the device 
and, by extension, in the calibration process. Another heats the breath tube, but not the subject's actual breath 
sample, to prevent condensation. The device that is the focus of this recommendation, is an optional device that 
tests the temperature of the actual breath sample and reports it. 

We are compelled to reject this recommendation because there is insufficient support in the record for the factual 
(**145] findings on which it is based. In particular, the Special Master found that "[m]ost breath analyzers used in the 
United States (***89) operate on the assumption that the temperature of an expired breath sample is 34 degrees 
C[elsius]," but that "[r]ecent scientific research supports the proposition that the temperature of an expired breath sam-
ple is actually almost 35 degrees C[elsius]." He then found that BrAC increases by 6.58 percent for each degree above 
thirty-four degrees Celsius, and reasoned that all BAC results should be reduced by 6.58 percent to ensure their accu-
racy and that the optional breath temperature sensor should be used in the future. He noted, in support of his recommen-
dation, that the State of Alabama requires reduction of all breath results from the Alcotest by this percentage. 

Although defendants and the NJSBA urge this Court to adopt this finding and recommendation, in part based on the 
assertion that the most relevant scientific community is Alabama, the State argues that Alabama's program is an aberra-
tion and that this recommendation is both unsupported and unsound. 
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We are persuaded to agree with the State for both evidentiary and practical reasons. "First, the record reflects that 
the generally accepted average temperature for human breath is 34 degrees Celsius. Only one study, performed [***90] 
in Alabama and therefore [*107] relevant for that jurisdiction's purposes, concluded that the average breath tempera-
ture is closer to 35 degrees Celsius. At best, then, there is a debate about average breath temperature. In fact, however, 
there is no support in the record for the Special Master's assumption that a rise in breath temperature increases BrAC. 

25 We reject, however, the State's suggestion that a measuring device that might more accurately determine 
BAC and serve as a basis for a per se prosecution is an "option" that falls within the sole discretion of the State 
in performing its prosecutorial function. Rather, to the extent that the State seeks to utilize a device, like the Al-
cotest, to prove a per se violation of the statute, we think it abundantly plain that the decision as to the accuracy 
of any innovation for proof purposes, consistent with our Constitution, is ours to make. 

Notwithstanding that, some of the experts conceded that a one-degree Celsius increase in breath temperature could 
theoretically produce a 5.5 to 6.8 percent increase in BrAC, assuming that all other variables remained constant. Ac-
cordingly, a one-degree Fahrenheit increase in breath temperature could theoretically [***91] cause the BrAC to rise 
by 3.8 percent. There is, however, no evidence in the record that this theoretical increase translates into an inaccurately 
elevated BAC result. 

Moreover, all of the experts agreed that even a theoretical possibility of a link would not alter the reported BAC 
readings in practice. That is, if a person with a normal temperature submitted a breath sample with a 0.07 percent BAC, 
that person's breath test would be read as being over 0.08 percent BAC only if he had a 2.5 degree-Celsius or 4.5 de-
gree-Fahrenheit increase in body temperature. There is no evidence in the record from which we can conclude that there 
is any risk that any individuals with such an elevated temperature are even being tested. There is also no evidence in the 
record to support the finding that the average breath temperature exceeds 34 Celsius or that an elevation of the breath 
temperature, in and of itself, results in an elevated BAC reading. 

Second, to the extent that there might be a relationship between the breath temperature of the subject submitting the 
sample and BAC, there is significant evidence in the record to support the finding that an independent device to meas-
ure that temperature [***92] [**146] or to reduce the results to account for it" would be redundant. [*108] The de-
vice as currently configured incorporates two methods that account for any possible overestimation of the BAC reading 
that an elevated breath temperature might theoretically cause, and they operate to the benefit of the person being tested. 
Both the truncation of results and the use of the 2100 to I blood/breath ratio, a ratio that in part takes temperature into 
account, effectively underestimate the calculation to the advantage of the test subject. 

26 The record reflects that the Alcotest with the added breath temperature device does not actually recalculate 
BAC to account for elevations in breath temperature. Instead, in Alabama, the sensor reports breath temperature 
and if it is shown to be elevated above 34 degrees Celsius, the court reduces the reported BAC results by a factor 
of 6.58 percent for every degree. 

The debate about the effect of temperature is not new. It was presented specifically in Foley, supra, and in part in 
Downie, supra. The trial court in Foley, supra, analyzing virtually the same factual assertions as are included in this 
record, concluded that, apart from a test subject suffering from a [***93] very high fever, the natural variation of tem-
perature was subsumed within the variability of the blood/breath ratio. 370 N.J. Super. at 355, 851 A.2d 123. As that 
court recognized: 

The factor of 2100 to I was developed by doing studies on persons in the field including both arrested 
subjects and research subjects. The breath temperature of all these subjects varied. Therefore, the 2100 to 
1 ratio already subsumes within it the variation in breath temperature of the general population. 

[Ibid.] 

We, too, have previously considered the relationship, in general, between temperature and the blood/breath ratio, 
see Downie, supra, 117 N.J. at 462-63, 569 A.2d 242. We there concluded that the utilization of the 2100 to I ratio ade-
quately accounts for any small impact that a particular subject's elevated temperature might potentially have on the re-
sult. 
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Our review of the record convinces us that the Alcotest BAC reading would not be made more accurate by the addi-
tion of the breath temperature sensor or by the across-the-board reduction of all values by 6.58 percent to account for 
the theoretical temperature factor as suggested by the Special Master. More to the [*109] point, perhaps, we reach our 
conclusion for practical reasons [***94] as well. The umebutted evidence in the record convincingly demonstrates that 
requiring the addition of the breath temperature sensors would result in an unreasonable maintenance burden to the pro-
gram. In fact, the record includes detailed descriptions of the added steps, equipment, time and personnel that are neces-
sary simply to maintain and calibrate the temperature sensors. " That added practical and logistical burden on the State 
and the municipalities in New Jersey, while perhaps not prohibitive, is umeasonable in light of the scant basis in the 
record that might support requiring the sensor. 

27 Because of the equipment needed to do so, the temperature sensors cannot be maintained or calibrated on
site. Instead, the equipment must be taken out of service and moved to a central location for these purposes, re-
sulting in the need for arrestees to be transported to an adjoining municipality for testing while the equipment is 
undergoing routine maintenance. 

Our evaluation of the evidence therefore leads us to reject the Special Master's recommendation concerning utiliza
tion of a ]**147] breath temperature sensor or reduction in BAC results by a 6.58 percent factor as unsupported by the 
factual [***95] record and unnecessary. Rather, we are persuaded that the effect of breath temperature on BAC is theo-
retical at best, and that the effect, if any, is ameliorated because the Alcotest uses both truncation and the 2100 to I 
blood/breath ratio to calculate BAC. Because both of these safeguards effectively underestimate BAC, any additional 
subtraction to account for temperature is redundant and unnecessary. We therefore reject the Special Master's finding 
and recommendations concerning the breath sensor and a 6.58 percent compensating reduction. 

D. Acceptable Tolerance Analysis 

The Special Master recommended that the firmware be revised to correct the acceptable tolerance among there-
ported results so as to permit results to be accepted if they are within plus or minus 0.005 percent BAC or plus or minus 
five percent of the mean for the four readings, whichever is greater. (Special Master's Finding 10). [*110] Although 
the State does not dispute the need to correct future firmware versions, both the recommendation of the Special Master 
as to the acceptable tolerance range and the effect of this determination upon pending cases require our analysis. 

The acceptable tolerance question raises a variety [***96] of concerns, including its implications for the validity of 
any particular test result, our confidence in the accuracy and reliability of a specific Alcotest unit, the need for perform-
ance of a third test on any particular test subject, and the appropriate method by which to assess tolerance in light of 
changes to the quantification ofthe per se violation in recent years. We address each of these difficult issues in tum. 

I. Doubled Tolerance Range in Firmware version 3.11 

Tolerance is the range of any set of measurements that is accepted as being representative of a true reading. Preci
sion and accuracy can be ensured by requiring the application of a narrow range for tolerance. Conversely, the wider the 
acceptable tolerance between reported results, the lower our confidence in the accuracy of any of the reported results. 
Therefore, for purposes of permitting any device to be utilized for proof of a per se violation of the statute, the accept-
able tolerance is of fundamental importance. 

As a matter of historical perspective, we first considered the question of acceptable tolerance ranges in Romano, 
supra. There, as a part of our evaluation of whether the test results obtained from two [***97] breathalyzer models 
which might have been affected by radio frequency interference (RFI) could be admissible, we accepted the 0.0 I per-
cent BAC standard as a scientifically reliable tolerance range, based on the opinions of two experts who so opined, see 
Romano, supra, 96 N.J. at 86, 474 A.2d I. At the time, the statute created a per se offense for any person whose BAC 
was 0.10 percent or greater, see id at 78, 474 A.2d I. As we articulated the tolerance analysis in Romano, "admissibility 
is satisfactorily established ... [i]f the breathalyzer results consist of two tests or readings within a tolerance of 0.01 
percent of each [*111] other ... . "!d. at 87-88, 474 A.2d I. The point, of course, was that if a breathalyzer that might 
be influenced by RFI could nevertheless read two separate breath samples with results within this range, we would pre-
sume those results were unaffected by external influences and, therefore, valid. 

After our decision in Romano, the 0.01 percent BAC tolerance range became the benchmark against which all 
breathalyzer ]**148] results, not just those from RFI-susceptible models, were tested for general reliability and accu-
racy. In Downie, we again referred to the 0.0 I percent BAC tolerance range as a benchmark [***98] for reporting accu-
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rate results. See Downie, supra, 117 N.J. at 455, 569 A.2d 242. Although we did not independently evaluate the 
continuing validity of that tolerance range, we adhered to it as a part of our evaluation of the overall scientific accuracy 
and reliability of the breathalyzer. Indeed, we have never departed from that standard and have not previously been 
called upon to consider any different articulation of that accepted range of tolerance. 

Prior to the trial court's decision in Foley, the tolerance range for the Alcotest was fixed by the software to be 0.0 I 
percent BAC or a range of ten percent for all samples. That range was detennined by Brettell when the A! co test pro-
gram was first devised. The range, however, was tested by reference to the arithmetic mean, the effect of which halves 
the expression of the range. In addressing the challenge to the tolerance as being inconsistent with Romano, the court in 
Foley described the tolerance as fixed in the Alcotest in somewhat different terms. The Foley court explained that our 
long-accepted standard of a required tolerance of 0.0 I percent BAC between two breath samples was the "strictest stan-
dard in the United States," and concluded that, [***99[ as applied to the four results derived by Alcotest, "the addi-
tional parameter of+ I 0 [percent] is within the tolerance considered acceptable for reliable results by the scientific 
community." Foley, supra, 370 N.J. Super. at 357, 851 A.2d 123. 

In so articulating the tolerance range, however, the court did not simply re-articulate a long-accepted tolerance, ex-
pressing it as [*112) a percentage rather than an absolute. Nor did it accurately express the tolerance used by the de-
vice, an earlier version of software known as Firmware version 3.8, in which the tolerance was expressed in alternate 
terms. Rather, the court, inadvertently, we think, endorsed a tolerance range that effectively doubled that which we have 
allowed. 

There are several considerations arising from this expanded tolerance that are now before us. First, the use of a per-
centage tolerance range tends to permit readings at higher levels that are wide of the previously accepted 0.01 percent 
BAC standard. This might lead to results that are, in and of themselves suspicious in terms of their intrinsic reliability. 
That is to say, although for purposes of guilt, it might not matter whether we accepted two test results that were within 
ten percent [***100] but beyond 0.0 I percent BAC of each other, those results might raise a concern about the overall 
reliability ofthe particular machine. Second, however, use of an absolute rather than a percentage might arguably dis-
advantage subjects whose test results are at the lower end of the range by accepting test results that are, by percentage, 
more widely separated and that would be rejected as out of tolerance were a percentage analysis applied. 

Third, in some measure the amendments to the statute and the creation of new per se offenses, not extant when we 
considered the acceptable tolerance in Romano and Downie, makes our evaluation of this issue more complex. In the 
abstract, tested against a statute that only utilized one per se test for dnmkenness, namely, 0.10 percent BAC, our accep-
tance of the single test for acceptable tolerance was well supported in the scientific record. The question, in light of the 
lowered per se limits now in force, is what we should demand in terms of precision to demonstrate accuracy and support 
admissibility. 

[**149] Taking into account these considerations, we turn to an evaluation of the evidence in the record concern
ing tolerance and its significance. At present, [***101} assuming the subject has provided an otherwise acceptable 
sample, the Alcotest reports the EC and IR [*113) results of the first sample. The device is progranuned to accept the 
EC and IR test results from a second sample only if those results are within its programmed tolerance of the EC and IR 
results from the first breath sample. If the second-sample results are not within the tolerance, the Alcotest will record the 
results, but require a third sample. 

For Firmware version 3.8, used in the Alcotest program at issue in Foley, Brettell testified that he set the tolerance 
in accordance with the breathalyzer tolerance expressed in Downie. He interpreted the Downie standard to mean that 
two breath tests had to be within 0.0 I percent BAC of each other when the mean BAC measured below 0.10 percent 
BAC, which was the per se level when Downie was decided. Brettell testified that, notwithstanding the fact that the 
Court never varied from the 0.0 I percent BAC standard, he assumed we intended a tolerance of ten percent for BAC 
values above 0.10 percent BAC. Therefore, Firmware version 3.8 was programmed to accept the second breath test if 
there was no more than 0.0 I percent BAC or ten percent between [***102) the highest and lowest readings. 

Notwithstanding Brettell's acknowledgment that he knew that the Foley statement about tolerance was mathemati-
cally incorrect, he concedes that following the decision in Foley, the State directed Draeger to reprogram the device so 
as to take advantage of that far wider, effectively doubled, range for tolerance. He explained that he did so to make the 
test conform with programs in other states and to address criticism of the relative frequency with which the device in 
Foley rejected results for being out of tolerance and required the administration of a third test. Brettell believed that tak-
ing advantage of the court-sanctioned wider tolerance would alleviate a similar challenge in the future. The State con-
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cedes that Firmware version 3.11 did precisely that, creating a range of either plus ten percent or minus ten percent of 
the mean, for a doubled tolerance. 28 

28 There is, in addition, a further distinction that is a subtle one. Using a range, whether expressed in absolute 
or percentage-based terms, when comparing two numbers as in Romano, is not the same as expressing the same 
range for tolerance among four numbers as evaluated against their arithmetic [***103] mean. Technically, 
Firmware version 3.11 is a good deal more sophisticated in its measure for tolerance. In fact the device tests tol-
erance as the greater of plus or minus ten percent of the mean of all four results or plus or minus 0.0 I percent 
BAC of that mean. 

[*114] 

2. Expert Testimony 

Although New Jersey, prior to the introduction of Firmware version 3.11, in compliance with our decision in 
Romano and Downie, adhered to the 0.0 I percent BAC tolerance standard, there is no general agreement among the 
states as to what standard is acceptable. Many states other than New Jersey utilize the 0.01 percent BAC tolerance stan-
dard as well, but the National Safety Council, for example, recommends a tolerance of no more than 0.02 between the 
highest and lowest readings. 

One of the State's witnesses, Rod Gullberg, testified about his previously published conclusions on tolerance meas-
urement. He opined, therefore, that the Firmware version 3.11 tolerance is too broad. See R.G. Gullberg, Determining 
an Appropriate Standard for Duplicate [**150] Breath Test Agreement, 39 Can. Soc'y Forensic Sci. J. 15, 23 (2006). 
Instead, he recommended using plus or minus five percent of the mean of the four tests. He estimated [***104] that if 
the firmware were changed to utilize this tolerance, the number of people who would have to submit additional samples 
would increase by approximately five percent. That estimate is mirrored by a comparison of the data from Pennsauken, 
in which Firmware version 3.8 was used, with the data from Middlesex County, in which Firmware version 3.11, with 
its doubled tolerance, was used. 

Another of the State's witnesses, Hansueli Ryser, explained that if New Jersey used a tolerance of plus or minus 
0.005 percent BAC, or plus or minus five percent, of the mean, whichever is greater, then for mean measurements be
low 0.10 percent BAC, the acceptable tolerance would be plus or minus 0.005 percent BAC. As an example, if a person 
had a mean alcohol concentration of 0.08 percent BAC, the tests would be in tolerance if they fell [*115] between 
0.075 and 0.085 percent BAC. "For mean concentrations above 0.10 percent BAC, the relevant tolerance would be plus 
or minus five percent. 

29 The significance of tolerance, as this example demonstrates, is related to the truncation procedure. A test 
subject with results ranging from 0.075 to 0.085 would not be guilty of the per se violation because the machine 
[***105] must report the lowest truncated value, here 0.07 percent BAC. By the same token, however, the ma-
chine could not reject these results and subject the individual to a third test, with a potentially higher BAC. 

Brettell testified that he planned to "revisit" the tolerance because it had caused "so much litigation." He testified 
that the 0.02 percent BAC National Safety Council recommendation might be the easiest to adopt, but he preferred the 
use of a combination of a set value and a percentage because the percentage would account for scientifically defensible 
wider tolerance at very high values. Overall he favored'" plus or minus 0.005 percent BAC from the mean or plus or 
minus five percent of the mean, whichever was greater. 

30 We are constrained to observe that, for purposes of assessing scientific accuracy and therefore admissibility 
in evidence as proof of a per se violation, uease11 and "simplicity" are irrelevant. Similarly, a test based on what
ever the current director of the program "favorsn is unlikely to withstand scrutiny. 

3. Future Firmware Revisions 

Although we have never considered the use of a tolerance other than the absolute 0.0 I authorized in Romano, inter-
vening legislative [***106] enactments require us to address the continuing validity of that standard. At the time that 
we decided the question of acceptable tolerance in Romano, there was but one per se standard for drunk driving prose-
cutions, namely, the 0.10 percent BAC. Since that time, however, the Legislature has ,reduced that per se limit to 0.08 
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percent BAC, while maintaining the 0.10 percent BAC standard for enhanced punishment." The issue is [*116] what 
measure of tolerance comports with scientifically reliable, and therefore admissible, results. 

31 In addition, the separately-adopted per se limits that apply to commercial drivers (0.04 percent BAC) and 
individuals under the legal drinking age (0.01 percent BAC) are entirely new. Although the effect of the absolute 
measure of tolerance might have less validity when applied to these separate offenses, it is not challenged here 
and we do not address it. 

Expressing the tolerance in terms of the greater of the absolute or a percentage of deviation from the mean author-
izes, in effect, a wider range of tolerance at the higher readings. There is, in this record, evidence that demonstrates to 
our satisfaction that at the higher readings, all measures [**151] of BAC are somewhat [***107]less precise than 
they are at the lower ranges. As a result, the wider tolerance expressed by a percentage deviation from the mean applied 
to the upper ranges of possible readings does not suggest that the device is not working properly. At the lower readings, 
in contrast, a deviation outside of the tolerance limit we have traditionally required most assuredly will raise a question 
about the functioning of the particular device. 

Our evaluation of the record compels us to conclude that, even in light of the lowered overall per se limit adopted 
since Romano, the continued use of the absolute 0.01 percent BAC standard, coupled with the use of a like range of 
tolerance expressed as a percentage deviation from the mean, is both scientifically appropriate and consistent with our 
understanding of the intention of the Legislature in adopting these per se limits. 

To the extent that Firmware version 3.11 took advantage of an explanation of the tolerance range in Foley that in-
advertently doubled the permissible range, however, it cannot be sustained. We therefore direct that for future firmware 
revisions, the device be programmed to fix the tolerance range to be plus or minus 0.005 percent BAC [***108] from 
the mean or plus or minus five percent of the mean, whichever is greater, in order to ensure scientifically accurate, ad
missible test results. 

4. Application to Pending Prosecutions 

Our inquiry, however, cannot end there. There is stark evidence in the record, based on a comparison of the data 
from the [*117] Pennsauken program, in which the device with Firmware version 3.8 and the appropriate tolerance 
was utilized, with the data collected in Middlesex County, using Firmware version 3.11 and its doubled range, that the 
intervening expansion of the tolerance range resulted in tests being deemed acceptable by the device that cannot meet 
the tolerance range we have required. In fact, the data demonstrates that precisely the effect that Brettell desired, 
namely, reducing the frequency of out of tolerance readings that required third samples, was achieved to the point of 
apparent elimination. The Special Master, while recommending that the software be revised for future uses to reflect his 
analysis of acceptable tolerance ranges, did not regard the State's adoption of a different and widely expanded tolerance 
to be problematical for pending prosecutions. The State urges us to adopt this fmding [***109] that the doubled toler-
ance had no effect on any defendant's substantive rights. We disagree. 

The simple fact is that the tolerance range is a critical component in our conclusion that this or any other device 
correctly and accurately measures breath alcohol and converts that data into a scientifically reliable, accurate BAC 
analysis. Our acceptance of those results for purposes of supporting, without more, a criminal conviction, must be based 
on our conclusion that the results are reliable and accurate. The use of a doubled tolerance, however, deprived some 
percentage of test subjects of a third, and perhaps dispositive, test. At the same time, it undennines our confidence in the 
accuracy of the reports of those tests that fall outside of the range that we have demanded be utilized as a prerequisite 
for scientific accuracy and that undergirds admissibility in a criminal proceeding. 

It is easy enough to identify those individuals for whom a third test should have been given. To be sure, if we had 
the third test data for those defendants, some of them would achieve a result within the authorized tolerance and thus be 
shown to have violated the per se limits. But just as surely, there may [***110] be others for whom a [**152] third 
test would have yielded a result still further out of [*118] range so as to, perhaps, call the accuracy of the particular 
machine into question. And it is even possible that there might be a defendant for whom a third test would result in a 
reading that would meet the test for tolerance but would exonerate that individual. 

The suggestion that we permit those test results that are outside of the range for tolerance to be utilized for purposes 
of a per se conviction unfortunately is, simply put, unacceptable. Zealousness in ridding our roads of drunk drivers can-
not overcome our ordinary notions of fairness to those accused of these offenses. Therefore, we are constrained to direct 
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not only that future firmware updates utilize the tolerance computation that we have concluded is acceptable, but that all 
pending prosecutions include an evaluation of whether the two reported test results exceeded this acceptable tolerance. 

Any AIR that reports results from tests of only two breath samples, therefore, must be analyzed to determine 
whether its results are within our accepted tolerance by use of a mathematical calculation. The appropriate calculation 
for this purpose will [***111[ consist of applying the following formula: (a) add theIR and EC results given for the 
first breath sample to theIR and EC results for the second breath sample; (b) divide the sum calculated in (a) by 4 to 
derive the arithmetic mean; (c) compute the upper limit of tolerance by taking the larger value of the mean multiplied by 
1.05 or the mean plus 0.005 percent BAC; (d) compute the lower limit of tolerance by taking the smaller of the value of 
the mean multiplied by 0.95 or the mean minus 0.005 percent BAC; (e) if all of the IR and EC results of the two sam-
ples fall within the upper and lower limits of the tolerance range, the AIR is valid, but if any of the results fall outside of 
the tolerance range, the AIR is not valid. 

Although we have prepared a worksheet that is attached to the order that accompanies this opinion for use in all 
prosecutions pending reprogramming of the device, two examples will, we think, illustrate the way in which the formula 
should be utilized in [*119] practice to differentiate between an AIR that reports results within tolerance and one that 
does not. If, for example, a defendant's first breath test sample yielded an IR result ofO.IOO percent BAC and an EC 
result [***112] ofO.!Ol percent BAC, and the second sample yielded an IR result of0.104 percent BAC and an EC 
result of 0.103 percent BAC, the calculations would be performed as follows: 

(a) first all four of the results (two IR and two EC) would be added, in this example, 0.100 + 0.101 + 
0.104 + 0.103 = 0.408; 

[*120] 

(b) next, the arithmetic mean would be derived by dividing that sum by four, 0.408 I 4 = 0.1 02; 

(c) then the upper limit of acceptable tolerance must be determined by comparing the two methods 
for computing the range, namely, the use of the absolute or the percentage. This is done by computing 
each separately and selecting the greater of the two. In this example, the computation would yield the fol-
lowing options: (0.102 x 1.05 = 0.1071) OR (0.102 + 0.005 = 0.1070). Because the greater of these is 
0.1071, that will be the correct upper tolerance limit; 

(d) next, the lower limit of acceptable tolerance must be derived by comparing the two methods for 
computing the range, again, by using the absolute and the percentage calculations. This is done by com-
puting each separately and selecting the lesser of the two. In this example, the computation would yield 
the following options: (0.102 x 0.95 = [**153] 0.0969) [***113] OR (0.102- 0.005 = 0.0970). Because 
the lesser of these is 0.0969, that will be the correct lower tolerance limit; and 

(e) finally, by comparing all four of the reported test sample results (0.100, 0.101, 0.104, 0.103) 
against this accepted tolerance range of 0.0969 to 0.1071, it becomes plain that, in this example, the AIR 
is valid because all four test results fall within the accepted tolerance range. 

Because the Firmware version 3.11 utilized a doubled tolerance range, there will be AIRs that will not meet the test 
for tolerance that we have deemed to be permissible. We therefore provide a further example to illustrate the calcula-
tions relating to an AIR that would be out of tolerance under this standard and, therefore, inadmissible in a prosecution. 
If, for example, a defendant's first breath test sample yielded an IR result of 0.089 percent BAC and an EC result of 
0.080 percent BAC, and the second sample yielded an IR result of0.091 percent BAC and an EC result of0.084 percent 
BAC, the calculations, which would be performed in the same manner, would yield a different outcome, as follows: 

(a) first, all four of the results (two IR and two EC) would be added, in this example, 0.089 [***114] + 
0.080 + 0.091 + 0.084 = 0.344; 

(b) next, the arithmetic mean would be derived by dividing that sum by four, 0.344 I 4 = 0.086; 

(c) then the upper limit of acceptable tolerance must be determined by comparing the two methods 
for computing the range, namely, the use of the absolute or the percentage. This is done by computing 
each separately and selecting the greater of the two. In this example, the computation would yield the fol-
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lowing options: (0.086 x 1.05 = 0.0903) OR (0.086 + 0.005 = 0.0910). Because the greater of these is 
0.0910, that will be the correct upper tolerance limit; 

(d) next, the lower limit of acceptable tolerance must be derived by comparing the two methods for 
computing the range, again, by using the absolute and the percentage calculations. This is done by com-
puting each separately and selecting the lesser of the two. In this example, the computation would yield 
the following options: (0.086 x 0.95 = 0.0817) OR (0.086- 0.005 = 0.0810). Because the lesser of these 
is 0.0810, that will be the correct lower tolerance limit; and 
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(e) finally, by comparing all four of the reported test sample results (0.089, 0.080, 0.091, 0.084) 
against this accepted tolerance range of [***115[ 0.0810 to 0.0910, it becomes plain that, in this exam-
ple, the AIR is invalid because the first breath sample's EC result (0.080) does not fall within the accepted 
tolerance range. 

The use in Firmware version 3.11 of the doubled tolerance range, which we have rejected, requires that all AIRs 
that report results of only two breath samples be tested for validity against the tolerance range we have accepted. There-
fore, in all prosecutions stayed by our January I 0, 2006 Order, the State shall review the BAC results as reported in the 
AIR and shall calculate whether those results fall within tolerance, and the court shall review those calculations and 
make them a part of the record. In those cases in which this review reveals that the results fall outside of the acceptable 
tolerance, the AIR cannot be deemed to be sufficiently scientifically reliable to be admissible and it shall not be admit-
ted into evidence as proof of a per se violation. 

IX. Source Code Remand 

We turn, then, to a series of issues that arose following the supplemental remand [**154] for evaluation of the 
source code. Not all of the firmware issues we must address are disputed, but our review of the record has identified 
issues that [***116] bear on the extent and manner in which existing AIR results may be utilized in pending prosecu-
tions. We begin with the software-based questions that are in dispute. 

[*121] 

A. EC Readings and Fuel Cell Drift Algorithm 

One of the most controversial fmdings that came out of the second remand proceedings, during which the parties 
were afforded the opportunity to undertake an analysis of the source code that is the heart of the operation of the Al-
cotest device, related to the EC readings. During the proceedings, the Special Master summoned Brian Shaffer, a Drae-
ger employee responsible for the code and for implementing changes to the New Jersey Firmware since the Foley deci-
sion, to testify. Near the end of his testimony, Shaffer revealed that Firmware version 3.11 utilizes a compensating algo
rithm to account, in part, for a phenomenon known as fuel cell drift. 

As Shaffer explained it, the EC reading is obtained by passing an electrical current through a small sample of the 
breath that has otherwise been captured for IR testing in the cuvette. The fuel cell that creates the electrical charge reacts 
in the presence of alcohol. The reaction of the fuel cell can be represented graphically as a curve [***117] and the per-
centage of alcohol in the breath is measured by calculating the area under the curve mathematically. As fuel cells age, 
the area under the curve that expresses the same breath alcohol content is unchanged, but the shape of the curve itself 
changes from a high sharp peak to a longer, flatter one. As a matter of mathematical computation, the area being meas-
ured is the same even though the curves, were they plotted graphically, would appear to be different when observed 
visually. 

According to Shaffer, the flattening of the curve is caused by the aging of the fuel cell, which reacts more slowly 
and with less intensity to the same amount of alcohol than when the fuel cell is new. This phenomenon, known as fuel 
cell drift, does not actually alter the accuracy of the EC measurement. However, because the fuel cell begins to react 
more slowly to the presence of alcohol as it ages, a portion of the area under the curve that is the basis for the alcohol 
measurement is not captured during the time when the Alcotest EC data is collected. Instead, a portion of the end of the 
1*122] curve is, in essence, cut off, resulting in a lower than accurate measurement. 

Because fuel cell drift is a known [***118] scientific phenomenon that would otherwise result in an inaccurate un
derreporting of the percentage of alcohol in the test subject's breath, Draeger added a compensating algorithm into the 
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firmware. The EC fuel cell drift algorithm, therefore, is intended to capture a portion of the missing data and, in theory, 
create a more accurate result as the reported EC reading. The algorithm, however, does not attempt to quantifY the miss-
ing area under the curve per se, but instead attempts to compensate in part for the lack of complete data arising from the 
EC measurement. In the event that fuel cell drift is detected during the control test, the algorithm mathematically in-
creases the EC reading that is reported by up to twenty-five percent of the difference between the IR and EC readings 
from the tests of the subsequent breath samples. 

The compensating algorithm is not routinely applied, but only functions if the appropriate preconditions are met. 
The device, in performing the control test, compares the EC and the IR readings and [**155] accurately reports those 
results. Because the control test utilizes a known test solution to ensure that the device is functioning properly and that it 
accurately [***119] reads a solution of a known percentage of alcohol, fuel cell drift can be detected from the control 
test's results. If the device detects drift, the algorithm will adjust the EC measurement standard, which, in tum, will 
slightly increase the reported EC results for the test subject's breath sample to account for the fuel cell drift. 

The discovery of the EC fuel cell drift algorithm in the source code prompted the Special Master to conclude that 
more frequent re-calibration of the devices with replacement of fuel cells that had become "depleted" would reduce reli-
ance on the EC fuel cell drift algorithm and, therefore, increase the accuracy of the readings. The State objects to this 
proposal as unnecessary and burdensome, arguing that its current program of annual calibration is sufficient. 

[*123] Defendants, on the other hand, raise several challenges to this EC algorithm, both in theory and in practice. 
First, they argue that it demonstrates that Draeger's claim that the device uses two completely independent measure-
ments for breath alcohol is false. Second, they argue that it demonstrates that the device is simply not accurate in any 
sense. Third, they argue that the algorithm, which they [***120] attack as having been hidden from them throughout 
the initial remand proceedings, is evidence that the software may be utilizing other hidden mechanisms that might in-
flate readings so that the accuracy of the results can never be reliable. 

We do not share either the State's or defendants' concerns. The record reflects that a semi-annual inspection andre
calibration program recommended by the Special Master is consistent with the manufacturer's recommendations. At the 
same time, it provides a useful safeguard by affording a more regular opportunity to evaluate and replace aging fuel 
cells. We discern no reason to permit the State to continue to adhere to its program of annual recalibration, particularly 
in light of the concerns raised as to the utilization of a compensating algorithm in the interim. 

However, we do not find merit in defendants' concerns about the EC algorithm or its use. There is sound scientific 
evidence that supports the conclusion that fuel cells begin to age as soon as they are put into service and that fuel cell 
drift is inevitable. But there is equally ample support for the proposition that even as the intensity of the peak demon-
strated by the EC evaluation of the [***121] sample diminishes over time, the reactive effect overall (that is, the area 
under the curve being calculated) does not. Instead, the time within which the test is performed simply truncates the EC 
reading before all of the otherwise appropriate data can be generated. Theoretically, one could, perhaps, program the 
machine to calculate the missing area based on a presumed regularly-shaped curve. Although that might even be a more 
accurate method of supplying the missing data, it would not, in the end, be as advantageous to defendants as is the mi-
nor upward adjustment that the algorithm effects. Indeed, because [*124] the device will not generate a result that can 
be utilized if the readings are out oftolerance, the algorithm alters the EC result in an amount that, we are confident, 
cannot fairly be seen as convicting the innocent. 

Nor do we consider the fact that the algorithm was unknown until Shaffer revealed it or the fact that neither of the 
independent experts who evaluated the source code recognized its existence to be indicative of any broader shortcoming 
in the firmware. Two reasons support this result. First, in 11black box" testing, the [**156) machine performed accu
rately by demonstrating [***122] the ability to identifY the percentage of alcohol in known solutions within the appli-
cable tolerance parameters. Were there a fundamental defect in the source code, one would expect that the machine 
would not be able to perform in this fashion. Second, the evidence in the record demonstrates that the EC reading is not 
always less than the IR reading either during control tests or in actual testing. If, as defendants fear, the EC is always 
being artificially inflated to approximate, if not absolutely match, the IR, one would expect to find only results in which 
the IR was the higher reading. That, however, is simply not the case, as there are numerous examples of readings from 
both actual and control tests in which the EC reading is higher than theIR. We cannot therefore conclude that the source 
code includes hidden commands to artificially inflate the EC to raise it to the level of the IR. 

Finally, however, defendants argue that the existence of the EC algoritlnn calls into question all of the testimony 
received during the original remand proceedings. They point out that several witnesses referred to the fact that the Al-
cotest uses two independent testing methods as proof of its superiority [***123] and as support for their opinions that 
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the device is scientifically reliable and accurate. They further point to Draeger's representations to the State that this 
technology made the device superior to others which was essentially accepted by the Special Master. Although the use 
of this algorithm certainly undercuts the accuracy of the marketing claims made by Draeger, it does not, in and of itself, 
alter the [*125] support in the record for the conclusion by the Special Master about the general scientific reliability of 
the device. 

B. Weighted Averaging Algorithm 

During the supplemental remand proceedings, source code analysis revealed the use of a calculation referred to as 
the weighted averaging algorithm. 1n short, this algorithm relates to the manner in which the IR result is calculated. This 
technology measures the effect of breath alcohol on an infrared signal. In order to calculate the result, the device is pro-
grammed to calculate a reading every quarter of a second, based on measurements taken every 8.192 milliseconds. The 
reported 1R result is then computed by means of the algorithm, which places proportionately greater weight on the later 
measurements than on the earlier ones. In [***124] operation, the algorithm directs that the first two readings are aver-
aged, and that value is averaged further with each successive reading. The effect is that the measurement is calculated to 
place greater and greater weight on the readings taken as the sample of breath continues. 

Defendants attack the use of this methodology as scientifically unsound. They point out, correctly, that it is neither 
an average nor technically even a weighted average. They further assert, however, that the use of this algorithm is evi-
dence of a scientifically unsound device operated by inherently flawed software. We do not find merit in these argu-
ments. To be sure, the calculation is not an average in accordance with the strict mathematical definition. It is, however, 
in a more general sense, a calculation designed to accord greater weight to that part of the breath sample that enters the 
cuvette at the end. In doing so, it gives greater weight to the breath that, inevitably, includes the deepest air drawn from 
the lung. It therefore focuses the analysis on the portion of the breath sample that most accurately represents the sub-
ject's BAC. 1n this manner, the weighted averaging algorithm seeks to achieve [***125] a more accurate result. We 
discern nothing in defendants' attacks on this [**157] weighted averaging algorithm that [*126) persuades us that it is 
inherently flawed or that it leads to an inaccurate measurement ofBAC. 

C. Buffer Overflow Error 

During the proceedings on remand, Draeger's expert, Bruce Geller, identified a significant flaw in the program's 
source code that, in limited circumstances, can lead to an inaccurate reported BAC test result. Following Geller's testi-
mony, Draeger's programmer, Shaffer, disputed many of the conclusions proffered by defendants' experts, but he ac-
knowledged and explained the buffer overflow defect, admitting that he was responsible for the inclusion of this error in 
the code. 

The buffer overflow error is only relevant when a test subject, based on the IR and EC results of the first two breath 
samples that fall outside of the accepted tolerance, is given a third test. 32 Whenever that occurs, there are six results (an 
IR and EC value for each test) that must be evaluated. According to Shaffer, an array of temporary variables is declared 
in order to calculate the blood alcohol level from the six readings. The available Alcotest array, as currently pro-
grammed, however, [***126] is only large enough for four readings, and therefore does not hold the second and third 
EC values. For purposes of this calculation, the third EC value is stored, accurately, in a previous memory location, but 
the second EC value is altered because of the buffer overflow error. 1n a situation in which there are six readings, if the 
second EC result is the lowest value, the device will effectively overlook it and the calculated BAC level will be incor-
rectly reported instead as the next lowest of the six readings. 

32 Although the frequency with which this error occurs has not been quantified with precision, the experience 
in Pennsauken suggests that, absent the State's adoption of an expanded tolerance level between the two initial 
sets of results in NJ Firmware version 3.11, and its resultant diminution of third test results in Middlesex, one 
might estimate that as many as five percent of all test subjects would ordinarily have results that would require a 
third breath sample. 

[*127] Shaffer testified that although the buffer overflow error must be corrected, " the previously recorded AIRs 
correctly display the values for each of the six readings. According to Shaffer, the only error on the [***127] AIR will 
be its report of the BAC. Whether the buffer overflow error affected the reported result, however, is not immediately 
obvious from looking at the AlR. Instead, a set of calculations, referred to by all of the parties as the Shaffer formula, 
must be employed to determine whether the buffer overflow error occurred, and, if so, what the proper BAC should 
have been. 
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The Special Master, fmding Shaffer's candor to be impressive and his testimony "completely reliable," concluded 
that the buffer overflow error is a 11real" one that must be corrected. Pending any corrective action, he recommended that 
the use of all AIRs that report three breath samples either be prohibited as a basis for prosecution or, in the alternative, 
that Shaffer's corrective formula be applied. 

Defendants argue that the Special Master's solution is inadequate because of the effect of the widened tolerance 
which led to fewer third tests, but they do not otherwise suggest that either of his proposed alternatives is inappropriate 
for AIRs reporting third test results. The State, although conceding that the error is one that must be [***128] cor-
rected, argues that there is no basis on which to discard previously reported [**158] results in light of the ability of the 
courts to apply the corrective formula to the reported results. 

There is no doubt in the record that the Firmware version 3.11 source code includes an error, which may cause the 
BAC to be incorrectly reported in cases when a third breath sample has been taken. " The record, however, makes clear 
that the error does not [*128] in any way alter the accuracy of the reported results for each test of each breath sample, 
but instead lies in the manner in which the device reads and evaluates that data to calculate the lowest BAC, which then 
may be both inaccurately calculated and reported. 

34 We recognize, of course, the force of defendants' argument that the severity of the impact of this error has 
been masked by the State's unilateral decision to double the tolerance and therefore to reduce the circumstances 
in which a third test would be permitted. Our decision to address the extant third test result cases does not in any 
way, in our view, alter the separate manner in which we have elected to deal with the problem presented to us by 
the increased tolerance range. We instead have [***129] addressed that aspect of the record separately, see Sec-
tion VIII.D., supra. 

Were we without confidence in the accuracy of the individually reported results, we would be constrained to agree 
with the Special Master's suggestion that we reject all of the tests in which a third sample was taken. However, in light 
of the fact that there is no evidence in the record on which to conclude that the six readings will themselves be inaccu-
rate, we find no ground on which to order a resolution so drastic. 

Instead, we conclude that each AIR that includes three breath tests will be admissible as evidence of an accurate 
BAC reading only after application of the Shaffer formula" to ensure the correct calculation of the lowest possible re-
sult and reading. We do so, however, with two added cautions heretofore unspoken. First, a third sample is taken only 
when the four readings from the first two samples are outside of the accepted range of tolerance. As a result, where 
there are three breath samples, the device does not simply identify and report the lowest of the six reported readings. 
Instead, it must first evaluate the six readings to determine which of the samples fall within the accepted tolerance 
[***130] and then determine, through truncation, which is the lowest acceptable reported result. Calculating the correct 
result in the [*129] face of the buffer overflow error is therefore not a matter of visually inspecting the reported results 
and selecting the lowest of them. Rather, the use of the formula is required to ensure that the apparently lowest result is 
also the lowest acceptable one in accordance with the tolerance range. 36 Second, we note that in devising the formula, 
Shaffer continued to utilize the tolerance calculation reflecting the doubled range. Because we have rejected that range 
as unacceptable, we have revised the formula, in the form of a worksheet, [**159] and have appended it to the Order 
that accompanies this opinion in its corrected format. 

35 Although referred to as the Shaffer formula, the mechanism for the correct determination of whether a 
buffer overflow error has occurred and, if so, the calculation of the correct BAC is embodied in a worksheet that 
we have revised to apply the correct tolerance range and have appended as Worksheet B to the Order that ac-
companies this opinion for use in all proceedings pending revision of Firmware version 3.11. 
36 As an example, if the results [***131] on test one were IR = 0.030 and EC = 0.031 and the results on test 
two were IR = 0.085 and EC = 0.088, and the results on the third test were IR = 0.091 and EC = 0.092, the latter 
tests are within tolerance of one another, but neither of the latter tests is in tolerance with the first. The correct 
BAC result, therefore, would be 0.08 even though the results of the first test were far lower. We use this exam-
ple by way of explanation and only to highlight the need for applying the fonnula. 

The use ofthis methodology, however, will require that, pending appropriate correction to the firmware, each AIR 
with three test sample results must be separately reviewed and that calculations must be performed and verified for ac-
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curacy in accordance with Shaffer's formula. 37 We therefore direct that the State undertake to review all such AIRs, 
perform the calculations to identify the correct BAC in accordance with the Shaffer formula as we have adopted it, and 
provide that data to the court in which each matter is pending. We further direct that the calculations be made a part of 
the evidence in any prosecution, pending correction of the firmware, to facilitate appellate review. 

37 The calculations [***132] based on the formula, which is set forth in a table, appended to the Order that ac-
companies this opinion, should be included as part of the record to facilitate further review. 

D. Catastrophic Error Detection 

Following the remand for source code analysis, the Special Master also recommended that the machine's catastro-
phic error detection device be re-enabled. He based his recommendation [*130] on his findings that the Alcotest's abil-
ity to detect catastrophic errors, which was included in the original source code, had been disabled from use in Firm-
ware version 3.11 and that, if utilized, it would ensure that the device would shut down if it encountered such an error. 
Although defendants agree with the recommendation that this device be enabled in future software updates, they argue 
that the implications of the unilateral decision of the manufacturer to disable this feature and the use of the Alcotest 
without this error detection capability must undermine any confidence in any of the results reported. The State, although 
disagreeing with both the significance of the decision to disable this detection device and with the impact it might have 
had on any readings by the machine, agrees that the [***133] firmware will be revised to re-enable catastrophic error 
detection. 

Our review of the record demonstrates that there is ample support for the findings and recommendations of the 
Special Master concerning this aspect of the source code. The witnesses were in general agreement that the absence of 
an operational catastrophic error detection device is not optimal, and they candidly conceded that in the interim, and 
based on these proceedings, the feature has been re-enabled for use in other jurisdictions. Notwithstanding that general 
agreement, the experts disagreed about how the machine would respond if it encountered a catastrophic error. 

Defendants' expert suggested that the machine might under those circumstances create an inaccurate AIR, although 
he could not explain, even theoretically, how it would do so. Apart from that rather speculative opinion, the experts 
agreed that the machine would most likely enter an endless loop of non-productive analysis and become unresponsive. 
Because there is no credible evidence in this record that an Alcotest machine that encounters a catastrophic error would 
create, in reaction thereto, an incorrect AIR, we discern no basis on which to conclude that [***134] any of the previ
ously-generated AIRs might represent a test in which the machine encountered an error of this magnitude and reacted 
by [*131] recording an inaccurate series of test results. Rather, we direct that the State arrange to have the software 
corrected to re-enable the catastrophic error detection feature. 

[**160] E. Overall Firmware Reliability 

As part of the analysis during the supplemental remand proceedings, defendants' expert opined that his evaluation 
of the source code revealed thousands of programming errors. He criticized the source code on multiple levels, arguing 
that the style utilized is outdated, that the reliance on global variables leaves too much room for executional errors, and 
that the program lacks adherence to any recognizable design criteria. In short, he opined that there are so many, and so 
great a variety of shortcomings in the source code and the programming methodology that we should conclude it is too 
flawed to be relied upon to generate accurate test results. 

The State and Draeger disagree. They assert that most of the programming flaws that defendants' expert identified 
are simply stylistic programming preferences and that they do not, in fact, represent errors [***135] in theory or in re-
ality. They urge us not to be misled into concluding that the source code is inadequate for purposes of scientific reliabil-
ity. 

Our consideration of this matter need not be extended. In actuality, few aspects of the firmware required our analy-
sis and fewer still require our intervention. Of the four major issues-- the EC fuel cell drift algorithm, the buffer over-
flow error, the disabled catastrophic error detention device, and the weighted averaging algorithm-- only the buffer 
overflow error is capable of producing an erroneous AIR. Two of the challenged features, the EC fuel cell drift algo-
rithm and weighted averaging algorithm, we have concluded, contrary to defendants' assertions, are scientifically sound. 
The last of these, the catastrophic error detection device, we have concluded should not have been disabled but its ab-
sence was incapable of producing an inaccurate AIR. 
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Our evaluation of the exhaustive record relating to the source code leaves us confident that its errors have been re-
vealed. 1*132] Based on that record, we do not share defendants' larger concerns that it is likely to generate inaccurate 
results simply because, from a source code writer's viewpoint, [***136] it is complex or prolix. There being no evi
dence in the record that these asserted shortcomings are anything more than stylistic, theoretical challenges, we decline 
defendants' invitation to require that the firmware comply with any specific programming standards as unnecessary at 
this time. 

X. Additional Firmware Recommendations 

We next tum to a variety of issues arising from the Special Master's recommendations that require our attention. 
Some of these matters are not in significant dispute, but our consideration of each of them is essential to ensuring that 
the Alcotest remains in compliance with our directives. Most of these matters relate to the recommendations of the Spe-
cial Master concerning the future revisions to the firmware, but some we independently deem to be necessary based on 
our review and analysis of this record. None, however, requires significant analysis or detail. 

The Special Master included a recommendation (Special Master's Finding 2( c)) that the firmware be locked so that 
only the manufacturer or the coordinators would be able to make changes to the firmware. Although defendants and the 
State agreed with this recommendation, the NJSBA argued that it would be more 1***137] appropriate if only the 
manufacturer had the ability to make changes to the firmware. In light of defendants' continued criticism of the pro-
gramming style and lack of rigorous programming standards used in the source code, we are firmly 1**161] convinced 
that the pool of individuals who are able to make alterations to the firmware should be reduced rather than expanded. 
Our concern for uniformity in the firmware compels us to direct that the firmware be locked so that only the manufac-
turer will be able to make changes to it, which changes may then be downloaded by the coordinators. 

Further, considering the numerous changes that we have directed be incorporated into the Alcotest in order to en-
sure that 1*133] the device is scientifically reliable and as a prerequisite for admissibility of its BAC readings in the 
future, we anticipate that our courts will encounter AIRs from devices that utilize different versions of the firmware. We 
therefore direct, for ease of analysis, that the device be programmed so that on all future AIR printouts, the firmware 
version then being utilized by the device is reported. 

The Special Master also recommended that the State should be required to publish future firmware 1***138] revi-
sions and that notice of all such future revisions should be given to the public in general and to the amicus NJSBA in 
particular. Our analysis of this record demonstrates, however, that this recommendation may be insufficient. In our 
view, merely requiring that the parties or the NJSBA receive notice of future revisions will not be sufficient to ensure 
that the device is not reprogrammed in a manner inconsistent with producing accurate and reliable results that will be 
admissible in DWI prosecutions. We therefore have concluded that this required notice, to the parties, the public and the 
amicus NJSBA, of the future firmware revisions must be sufficiently specific to identify the proposed changes in a 
manner that affords notice in compliance with due process. A generic notice to the effect that the firmware has been 
revised, in light of some of the previous alterations that we today correct, will not suffice. 38 

38 We note that the parties asked this Cour1 to appoint an independent software house to be responsible for any 
future reviews of the Alcotest source code. We decline to do so at this time, and will determine that issue should 
there be a challenge in the future to the scientific 1***139] reliability of the Alcotest based on future finnware 
revisions. 

The Special Master also recommended that the State provide Alcotest training for defense attorneys and their ex-
perts similar to that provided for operators and coordinators. The State, understandably, objected to this recommenda-
tion and urges us to reject it. Although we reject it in part, defense attorneys should not be left without any means of 
learning about the device 1*134] or its operation. Rather, we deem it to be in the interests of justice that some form of 
training be made available to defense attorneys to enable them to better prepare to represent their clients. However, we 
agree that the State should not be burdened with this responsibility. We therefore direct that Draeger make Alcotest 
training, substantially similar to that provided to Alcotest operators and coordinators, available to licensed New Jersey 
attorneys and their designated experts. The training shall be offered at regular intervals and at locations within the State 
of New Jersey, at a reasonable cost to those who attend. 

XI. Requirements Prior to the Admissibility of A/co test Evidence 
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Our analysis of the general scientific reliability of the Alcotest is [***140] grounded, in part, on our expectation 
that there will be proof that the particular device that has generated an AIR being offered into evidence was in good 
working order and that [**162] the operator of the device was appropriately qualified to administer the test. This re-
quirement that the test results be supported by foundational proofs for admissibility has been part of our jurisprudence 
since we decided Romano. There we demanded that, as a precondition for admissibility of the results of a breathalyzer, 
the State was required to establish that: (I) the device was in working order and had been inspected according to proce-
dure; (2) the operator was certified; and (3) the test was administered according to official procedure. Romano, supra, 
96 N.J. at 81, 474 A.2d I. 

In matters relating to the Alcotest, the same general considerations that gave rise to these requirements must, of 
course, apply. In an effort to address these concerns, the Special Master recommended that certain documents, which he 
referred to as the "foundational documents," be produced during discovery and that they be admitted into evidence as 
part of the State's case-in-chief." The documents in question can be described as follows: [*135] [***141] (1) Cali-
brating Unit, New Standard Solution Report, most recent change, and the operator's credentials of the officer who per-
formed that change; (2) Certificate of Analysis 0.10 Percent Solution used in New Solution Report; (3) Draeger Safety 
Certificate of Accuracy Alcotest CU34 Simulator; (4) Draeger Safety Certificate of Accuracy Alcotest 7110 Tempera-
ture Probe; (5) Draeger Safety Certificate of Accuracy Alcotest 7110 Instrument (unless more relevant NJ Calibration 
Records (including both Parts I and II are offered)); (6) Calibration Check (including both control tests and linearity 
tests and the credentials of the operator/coordinator who performed the tests); (7) Certificate of Analysis 0.10 Percent 
Solution (used in Calibration-Control); (8) Certificate of Analysis 0.04, 0.08, and 0.16 Percent Solution (used in Cali-
bration-Linearity); (9) Calibrating Unit, New Standard Solution Report, following Calibration; (10) Draeger Safety Cer-
tificate of Accuracy Alcotest CU34 Simulator for the three simulators used in the 0.04, 0.08, and 0.16 percent solutions 
when conducting the Calibration-Linearity tests; (II) Draeger Safety Certificate of Accuracy Alcotest 7110 Tempera-
ture Probe used [***142] in the Calibration tests; and (12) Draeger Safety, Ertco-Hart Digital Temperature Measuring 
System Report of Calibration, NIST traceability. 

39 Technically, in his initial report, the Special Master only suggested that these documents be admitted into 
evidence in cases in which the defendant was not represented by counsel. He amended that recommendation in 
his supplemental report to extend it to all prosecutions, without regard to whether the particular defendant was 
represented by counsel or not. Regardless of that, the arguments raised by the State as to this requirement have 
not been altered. 

Defendants, although not conceding the scientific reliability of the Alcotest device, generally or otherwise, and the 
NJSBA, agreed with the Special Master that the State should be required to produce all of these documents as part of 
routine discovery. In addition, in their initial briefs, they also agreed that admitting these documents into evidence in all 
prosecutions based on Alcotest results is essential. In response to our request for further briefs directed to the admissi-
bility of these documents, defendants have altered their position, contending that the documents can only be admitted 
[***143] into evidence if accompanied by testimony from a [*136] witness who may be cross-examined about the 
statements included within them. 

The amicus NJSBA has argued that testimony from the operator, the officer who performed the control solution 
change, and the coordinator who calibrated the machine, [**163] should be routinely required. The amicus ACDL 
charted a middle course. They suggested that testimony from the coordinator should be required. Nevertheless, they 
conceded that if the Court concludes that the device is generally scientifically reliable, it would serve no purpose to re-
quire a witness to testify about the reports, generated by the device itself, that evidence its good working order. 

The State disagreed in part with the Special Master's recommendations in its initial and supplemental briefs. Al-
though representing that all ofthese documents are and will continue to be routinely produced in discovery, the State 
asserts that only four documents should be required to be admitted into evidence in support of the use of the device: the 
AIR itself, which should be deemed admissible, and the required foundational documents, which should be limited to 
the New Standard Solution Report that immediately [***144] preceded the administration of the test in question and is 
referred to in the AIR, the Calibration Check Report documents, which are also referred to in the AIR, and the docu-
ments demonstrating that the operator was certified as an Alcotest Breath Test Operator. 4n Those alone are required, in 
the view of the State, because all of the other documents included on the Special Master's list are, in essence, tests of 
tests or relate to testing standards that are not now, and should not be in the future, required for prosecution. 
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40 Although the State refers to this as being four documents, in fact the State's list includes parts of multiple 
categories from the Special Master's list and others not included in his foundational list. 

A. Confrontation Clause Implications 

We begin by noting that this argument is complicated by our consideration of the way in which the standards set 
forth by the (*137] United States Supreme Court in Crawford, supra, impact on admissibility of these proofs. We tum, 
then, to an analysis of the implications of the constitutional protections identified by Crawford and its progeny. 

The Sixth Amendment of the United States Constitution guarantees defendants in criminal" cases (***145] "the 
right ... to be confronted with the witnesses against" them. U.S. Con st. amend. VI. Our own Constitution includes iden-
tical language. N.J. Canst. art. I, P I 0. As we have previously recognized, defendants exercise their right to confronta-
tion through cross-examination. See State v. Branch, 182 N.J. 338,348, 865 A.2d 673 (2005); see also Crawford, supra, 
541 U.S. at 61, 124 S. Ct. at 1370, !58 L. Ed. 2d. at 199 ("reliability [of witnesses must be] assessed by testing in ... 
the crucible of cross-examination"). Although we commented in Branch that "[a]n established and recognized exception 
to the hearsay rule will not necessarily run afoul of the Confrontation Clause," Branch, supra, 182 N.J. at 349, 865 A.2d 
673, the United States Supreme Court in Crawford explained that for certain categories of evidence, falling within a 
recognized hearsay exception is not enough. Crawford, supra, 541 U.S. at 51-52, 124 S. Ct. at 1364, !58 L. Ed. 2d. at 
192-93. 

41 We recognize, and our Appellate Division has recently observed, that we have not specifically held that the 
Confrontation Clause applies to quasi-criminal proceedings or that it applies generally to DWI matters. See State 
v. Kent, 391 N.J. Super. 352, 387-88, 918 A.2d 626 (App. Div. 2007) (***146] (Stern, P.J.A.D., concurring). In 
light of the manner in which we have addressed the potential impact of Crawford on the evidence we here con-
sider, we need not directly consider this constitutional question. 

(**164] Rather, the Court held that the Confrontation Clause derives from the concern of the Framers that certain 
categories of evidence are the equivalent of testimony and thus only appropriately tested through cross-examination. 
Ibid. For evidence in these categories, namely, 11 testimonial'' evidence, only confrontation through cross-examination 
will suffice. As a result, merely testing such evidence against the standards for reliability represented by [*138] the 
exceptions to the hearsay rules is insufficient to comport with the protections afforded by the Confrontation Clause. See 
Crawford, supra, 541 U.S. at 60-61, 124 S. Ct. at 1369-70, 58 L. Ed. 2d at 198-99. 

Although the Court "le[ft] for another day," id. at 68, 124 S. Ct. at 1374, !58 L. Ed. 2d. at 203, the precise delinea-
tion of what it meant by "testimonial" as opposed to "nontestimonial" evidence, the Court identified that the "core class 
of 'testimonial' statements" includes: 

"ex parte in-court testimony or its functional equivalent--that 1***147] is, material such as affidavits, 
custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pre
trial statements that declarants would reasonably expect to be used prosecutorially," "extrajudicial state-
ments ... contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, 
or confessions," [and] "statements that were made under circumstances which would lead an objective 
witness reasonably to believe that the statement would be available for use at a later trial[.]" 

[Id. at 51-52, 124 S. Ct. at 1364, !58 L. Ed. 2d. at 193 (citations omitted).] 

The Court further explained that this definition of testimonial includes "ex parte testimony at a preliminary hearing [and 
s]tatements taken by police officers in the course of interrogations .... " !d. at 52, 124 S. Ct. at 1364, !58 L. Ed. 2d. at 
193. More recently, the Court has explained the distinction between "testimonial and nontestimonial" as follows: 

Statements are nontestimonial when made in the course of police interrogation under circumstances ob-
jectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an 
ongoing [***148] emergency. They are testimonial when the circumstances objectively indicate that 
there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or 
prove past events potentially relevant to later criminal prosecution. 

[Davis, supra, 547 U.S. at 822, 126 S. Ct. at 2273-74, 165 L. Ed. 2d at 237.] 
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The Crawford paradigm, therefore, begins with an analysis of whether any particular piece of evidence is admissi-
ble as a matter of complying with the rules of evidence. Typically, the issue arises in the context of hearsay and the ex-
ceptions thereto. The model adopted in Crawford then considers whether the particular evidence is "testimonial" within 
the meaning of the Confrontation Clause, for if it is, then the fact of admissibility for purposes of the [*139[ exceptions 
to the hearsay rules is insufficient. See Crawford, supra, 541 U.S. at 60-61, 124 S. Ct. at 1369-70, 58 L. Ed. 2d at 198-
99. That is to say, if the evidence is testimonial, reliability as defined by the exceptions to the hearsay rules does not 
equate with, and cannot substitute for, confrontation through cross-examination. 

In order to correctly apply the Crawford analysis, then, we must consider first [***149[ whether the particular evi-
dence is admissible under the ordinary rules of evidence and then whether it is testimonial, thus requiring the declarant 
to be made available for cross-examination. Significantly, [**165] for purposes of our analysis, the Court in Crawford 
noted that business records are considered "by their nature" to be nontestimonial, see id. at 56, 124 S. Ct. at 1367, !58 
L. Ed. 2d. at 195, and therefore their admission into evidence would not implicate the Confrontation Clause's guaran-
tees. Although we recognize that the broadest reading of that observation would permit us to end the analysis here, we 
do not regard the Court's apparent exclusion of all business records from the Constitution's protective scope to be dispo
sitive of the issues before us. 

B. Application of Crawford v. Washington 

For purposes of our analysis of the Crawford issue, the foundational documents identified by the Special Master are 
only part of the matters we must consider. Overall, we perceive of three categories of documents 42 relevant to our dis
cussion: (I) the documents evidencing the qualifications of the operator; (2) the documents evidencing that the machine 
was in working order at the time of the [***150] test; and (3) the AIR being offered into evidence to demonstrate" the 
results of the breath testing. Very different levels of analysis pertain to each of these categories. 

42 The NJSBA, in its supplemental letter brief addressing the Crawford question, suggested dividing these 
documents into categories based upon which entity could be identified as having prepared it. We believe that our 
functional analysis provides the more useful analytical framework. 
43 Two issues generally relating to the AIR require comment. First, the amicus ACDL urges us to conclude 
that the Alcotest is sufficiently new that the AIR should merely be evidence of BAC. 1n light of the thorough re-
cord about the general scientific reliability of the device, we reject that suggestion. Second, the Special Master 
recommended that incomplete AIRs should be inadmissible. An AIR that is incomplete in its report of breath 
test results cannot be admissible as proof of a per se DWI violation. On the other hand, an AIR that is "incom-
plete" in that it does not include added data we here order for the future is not necessarily inadmissible. 

[*140] 

I. Operator's Qualifications 

For Crawford purposes, we begin by noting that the parties agree [***151] that, unlike the breathalyzer, the AI-
cotest is not "operator-dependent," meaning that the device is not subject to influences from the operator. Instead, the 
record demonstrates that the operator will play a relatively lesser role here than has been the case in the past. His role 
now consists of observing the subject to ensure that twenty minutes has passed and to be certain that the subject has 
neither swallowed nor regurgitated any substances during that time that would influence the test results; inputting and 
verifying the accuracy of the identifying information needed to start the sequence; changing the control solution if the 
machine alerts him to do so; attaching a new mouthpiece; reading the instructions about how to blow into the machine; 
observing the LED screen and following its prompts; and observing the subject to ensure that he or she actually pro-
vides a sample. There are no meters to read, no dials to turn, and if the machine detects an error, the error is reported 
and no test results are derived. The operators are not able to alter or affect the software that governs the performance of 
the device and cannot fix the machine should a repair be needed. 

Even so, the Special [***152] Master recommended, and the State concedes, that the operator should be available 
to testify in a contested matter. Notwithstanding this reduced role to be played by the operator as relates to the ultimate 
BAC results reported, requiring that he or she be made available for cross-examination is an important [**166] consti-
tutional safeguard. We therefore, consistent [*141] with our longstanding practice, see Romano, supra, 96 N.J. at 90-
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91,474 A.2d 1, can ensure that each defendant has the opportunity to confront the witness who has potentially relevant 
testimony. 44 

44 It may well be that, as the use of the device becomes more routine, some, or even most, defendants will 
eventually forgo cross-examination of the operator in light of the limited information that can be achieved in that 
effort. 

It is in this context, however, that we consider the Special Master1s requirement that the operator produce evidence 
of his qualifications through a certificate or a current operator card." We perceive of no potential violation of the right 
to confrontation that might arise from the admission into evidence of these documents. Apart from the fact that these 
documents fall squarely within the traditional business records [***153[ exception" to the hearsay rule, N.J.R.E. 
803(c)(6); see State v. Matu/ewicz, 101 N.J. 27, 28, 499 A.2d 1363 (1985) (defining scope of business record excep-
tion), and thus are presumably exempted from the Crawford analysis entirely, see 541 U.S. at 56, 124 S. Ct. 1367, 158 
L. Ed. 2d at 195, they are not testimonial within the contemplation of Crawford. On the contrary, these supporting 
documents are not testimonial because they neither establish an element of the offense charged nor demonstrate the 
truth of any fact in issue. Even were we concerned that there is some constitutional infirmity in permitting these docu-
ments to be offered into evidence, in light of the fact that the operator will ordinarily be called to testify, all defendants 
will be able to exercise their right to cross-examine the individual to whom these documents actually pertain. 

45 Technically, the Special Master included this as part of his description of the required operator's testimony 
rather than listing it among the foundational documents. None of the parties has voiced any objection to this re-
quirement. 
46 Although in Crawford the Court used business records as an example of non testimonial evidence, other 
courts have suggested [***154] that the distinction is not so clear. See, e.g., Thomas v. United States, 914 A.2d 
1, 26 (D.C. 2006) (contrasting historically limited definition of business records with current interpretation; 
questioning validity for Confrontation Clause analysis). 

[*142] 

2. Foundational Documents 

In addition to the requirement relating to the operator's credentials, however, we next consider the Crawford-based 
challenge to the twelve foundational documents, relating to the good working order of the device, that the Special Mas-
ter has recommended be produced and admitted into evidence. These documents fall into two categories: (I) documents 
directly evidencing the good working order ofthe machine as of the time of the test, including: the most recent calibra-
tion record, the most recent new standard solution report, and the certificate of analysis of the 0.10 simulator solution 
used in the control tests; and (2) documents evidencing the accuracy of the devices used and chemical composition of 
the solutions used to routinely test and calibrate the machine, including the analysis of all of the solutions used to test 
linearity, the documents attesting to the accuracy of the devices used in the simulator, and [***155] the certificates of 
accuracy of the simulatqr and temperature probes. 

As a threshold matter, we perceive no shortcoming, from a constitutional perspective, with respect to any of this 
large group offoundational documents that the [**167] Special Master identified as prerequisites to a finding of guilt. 
All of the twelve documents that the Special Master identified qualify as business records in the traditional sense. For 
purposes of the hearsay exception, we can describe all of these documents as being records of tests of the device, or of 
the simulator unit that is used to calibrate the device, or of the chemical composition of the solutions used to either per-
form the control tests or calibrate the machine. Although these are part and parcel of ensuring that the machine is in 
good working order, from the perspective of the hearsay analysis, we do not regard them as being anything other than 
business records that are ordinarily reliable. We reach this conclusion notwithstanding the arguments raised by defen-
dants to the effect that any document prepared by either the State Police or Draeger, in connection with the Alcotest, 
should be viewed with suspicion. In part, defendants' concerns pre-suppose [***156] that these documents are [*143] 
similar to affidavits or include statements by their preparers. There is, however, nothing in this record that suggests that 
any of these foundational documents is subject to manipulation by the preparer. 

Nor do we reach a different conclusion on the question of whether they fall within the ambit of that which Craw
ford teaches us is testimonial and therefore requires an opportunity for cross-examination. In this, we find accord with 
the great majority of the jurisdictions that have considered this, or similar, questions relating to foundation documents 
for scientific testing devices. See Bohsancurt v. Eisenberg, 212 Ariz. 182, 129 P.3d 471,476-77 (Ariz. Ct. App. 2006) 
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(holding that maintenance and calibration records for breath testing machine are routine business records that are not 
testimonial); Rackoffv. State, 281 Ga. 306, 637 S.E.2d 706, 707, 709 (Ga. 2006) (holding that inspection certifications 
are business records and are not testimonial); People v. Kim, 368 Ill. App. 3d 717, 859 N.E.2d 92, 93-94, 307 Ill. Dec. 
92 (Ill. App. Ct. 2006), appeal denied, 224 Ill. 2d 589,871 N.E.2d 60,312 Ill. Dec. 660 (Ill. 2007) (holding that affida-
vit certifying that device was tested is non-testimonial); Jarrell v. State, 852 N.E.2d I 022, I 026 (Ind. Ct. App. 2006) 
[***157] (holding that a breath test device certification is not testimonial); Napier v. State, 820 N.E.2d 144, 149 (Ind. 
Ct. App. 2005) (holding that inspection and operator certifications are not testimonial); Commonwealth v. Walther, 189 
S.W.3d 570, 575 (Ky. 2006) (holding that notations regarding maintenance and testing of device are not testimonial); 
State v. Fischer, 272 Neb. 963, 726 N.W.2d 176, 181-83 (Neb. 2007) (holding that a simulator solution certificate is not 
testimonial); People v. Lebrecht, 13 Misc. 3d 45, 823 N.Y.S.2d 824, 826-27 (N.Y. App. Div. 2006) (holding that cali-
bration/maintenance report and simulator solution certification are not testimonial); State v. Norman, 203 Ore. App. 1, 
125 P.3d 15, 18-20 (Or. Ct. App. 2005), review denied, 340 Ore. 308, 132 P.3d 28 (Or. 2006) (holding that certificates 
of accuracy are not testimonial). But see Shiver v. State, 900 So. 2d 615, 618 (Fla. Dist. Ct. App. 2005) (holding that 
breath test affidavit, including portion used to show that device had required maintenance, is testimonial). 

[*144] To be sure, some of these documents and certificates are prepared by the police, but none of them relates to 
or reports a past fact and none of them is generated or prepared in order to establish any fact that [***158] is an ele-
ment of the offense. See Davis, supra, 547 U.S. at 821-24, 126 S. Ct. at 2273-74, 165 L. Ed. 2d at 237. The fact that 
they may be used to demonstrate that a device, which was used to conduct the breath tests for a particular defendant, 
was in good working order does not transform them into evidence of an element of the offense nor make them testimo-
nial in the constitutional sense. We perceive both [**168] in the Constitution itself and in Crawford, ample room for 
admissibility of these foundational documents consistent with protecting defendants' rights. 

Although we therefore conclude that they would all be admissible within the confines of the Constitution, we will 
not adopt the Special Master's recommendation and require that they all be offered into evidence routinely. Indeed, as 
the State has correctly pointed out, many ofthe documents on the Special Master's list of foundational proofs are tests 
of tests and, therefore, are too attenuated to require that they be admitted as part of the evidence. We include in that 
category all of the documents relating to the working order of the simulator, the reports of the solutions used during 
simulation and calibration, the certificate of accuracy [***159] of the simulator used to calibrate the device, and the 
temperature probe documents. Although, as all parties agree, these documents should continue to be produced in dis-
covery," they are not fundamentally [*145] a part of demonstrating that the particular device was in good working 
order. 48 

47 We note that there is already, according to the State, a routine disclosure of all of the documents on the Spe-
cial Master's list. We presume that, in the event that any defendant perceives of an irregularity in any of these 
documents that might affect the proper operation of the device in question, timely issuance of a subpoena will 
suffice for purposes of protecting that defendant's rights. Were the use of the subpoena power to become routine, 
we would commend to the parties, with the assistance of our municipal courts, the use of pretrial de bene esse 
depositions or video conferencing technology to reduce the burden on the State or any independent testing labo-
ratories. 
48 The record includes scant evidence relating to repair history of any of these devices. Presumably the devices 
that were part of the evidence in tl1e prosecutions for the named defendants were so newly put into service that 
no repairs [***160] have been needed. At the same time, there is evidence suggesting that from time to time 
one or more of the devices has been adjusted by a coordinator or returned to Draeger for repair. The record re-
flects that in either event, a document is generated by the coordinators that evidences those repairs. We com
mend to the State the establishment of a protocol for maintaining repair logs to the extent that these become 
more frequent and, therefore, potentially relevant. 

The foundational documents that we conclude need to be entered into evidence therefore are few. They are: (I) the 
most recent calibration report prior to a defendant's test, with part I- control tests, part II - linearity tests, and the cre-
dentials of the coordinator who performed the calibration; (2) the most recent new standard solution report prior to a 
defendant's test; and (3) the certificate of analysis of the 0.10 simulator solution used in a defendant's control tests. Ab-
sent a pre-trial challenge to the admissibility of the AIR based on one of the other foundational documents produced in 
discovery, we perceive of no reason to require that they be made a part of the record routinely. 

3. Alcohol [***161] Influence Report Admissibility 
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The final aspect of our Crawford analysis must be focused on the AIR itself. In the time since Crawford was de-
cided, courts around the country have struggled to analyze its import in matters relating to scientific or forensic testing 
generally. A few have directly confronted documents that are similar to the AIR and have attempted to apply Craw
fords constitutional commands in that context. 

The AIR, unlike the foundational documents evidencing the good working order of the machine, reports the results 
of a test which, in and of itself under our statute, suffices to support a conviction. It is proof ofBAC, over a specified 
threshold, that forms the basis for a per se violation. [**169] Were we to step back and [*146] consider it in Craw
ford terms, we might well conclude that it is the modem day, functional equivalent of testimony. It comes, however, not 
from the mouth of a living witness, but from a machine. Surely the Founding Fathers did not envision the day when a 
device that cannot itself be cross-examined would be the equivalent of a witness. 

We have previously addressed the constitutional question of the right to confront a written document that is itself 
evidence [***162] of a crime. In State v. Simbara, 175 N.J. 37, 811 A.2d 448 (2002), we identified the essence of the 
constitutional quandary in considering the admissibility of a laboratory certificate analyzing suspected controlled dan-
gerous substances. We reasoned: 

A laboratory certificate in a drug case is not of the same ilk as other business records, such as an ordi
nary account ledger or office memorandum in a corporate-fraud case. Those latter documents have not 
been prepared specifically for the government's use in a potential criminal prosecution. In contrast, the 
analyst prepares the laboratory certificate at a prosecuting agency's request for the sole purpose of inves-
tigating an accused. Because the certificate is singularly important in determining whether the accused 
will be imprisoned or set free, we must be sensitive to Sixth Amendment interests whenever a defendant 
preserves those interests for trial. 

[!d. at 49, 811 A.2d 448.] 

In Simbara, we acknowledged that a defendant could seek to cross-examine the laboratory technician who per-
formed the test on the sample as a means to protect his or her Confrontation Clause rights. Ibid. The AIR presents us 
with a somewhat more complex constitutional question. 

Although no [***163] court has considered the Alcotest and its AIR, other courts have suggested a variety of ana-
lytical frameworks to be utilized in detennining whether test results are testimonial. Some have concluded that because 
a test result or report is generated by a machine, rather than a human, it cannot qualify as a statement in the sense Craw
ford intended. See United States v. Washington, 498 F.3d 225, 230-32 (4th Cir. 2007) (finding that "[t]he raw data gen-
erated by the diagnostic machines are the 'statements' of the machines themselves, not their operators 11

); United States v. 
Khorozian, 333 F.3d 498, 506 (3d Cir. 2003) [*147] (explaining that "a statement is something uttered by 'a person,' so 
nothing 'said' by a machine ... is hearsay"). 

Other courts have focused on the fact that the machine has no discretion as to whether it will produce a particular 
result and cannot be manipulated to produce a result to secure a conviction of a particular defendant in the way that in
terrogating a person could. See People v. Geier, 41 Cal. 4th 555, 61 Cal. Rptr. 3d 580, 161 P.3d 104, 140 (Cal. 2007) 
(holding that lab reports are not testimonial because they are made of part of a routine and non-adversarial process); 
Commonwealth v. Verde, 444 Mass. 279, 827 N.E.2d 701, 705 (Mass. 2005) [***164] (holding that lab reports are not 
testimonial because they are neither discretionary nor based on opinion); State v. Forte, 360 N.C. 427, 629 S.E.2d 137, 
143 (N.C. 2006) (holding that a serology report is non testimonial because it is neutral and has the possibility to exoner-
ate or convict). 

Neither of these analytical frameworks is entirely sufficient in our view. Instead, we return to the fundamentals of 
the definition of testimonial as the Court explained in both Crawford, supra, and Davis, supra. Viewed against that 
standard, the essential elements of testimonial [**170] evidence are a report of a past event, given in response to police 
interrogation, with the purpose of establishing evidence that a defendant committed an offense. Judged against this 
standard, the AIR falls outside of the definition of testimonial on two, and arguably all three, grounds. First, the AIR 
reports a present, and not a past, piece of information or data. Second, although given in the presence of a police officer 
who operates the device, nothing that the operator does can influence the machine's evaluation of the information or its 
report of the data. Third, although the officer may have a purpose of establishing evidence of [***165] a BAC in excess 
of the permissible limit, the machine has no such intent and may as likely generate a result that exonerates the test sub-
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ject as convicts him or her. Seen through this prism, we conclude that the AIR is not testimonial in the sense that was 
intended by the Framers of the Confrontation Clause. 

[*148[ Although we have concluded that the AIR is not testimonial, we have nevertheless concluded that defen-
dants are entitled to certain safeguards that we have required be implemented in prosecutions based on the Alcotest. We 
have directed that an opportunity for cross-examination similar to that described in Simbara and Romano be provided to 
these defendants through our requirement that the operator of the device be made available to testifY. Likewise, we have 
required the routine production in discovery of all of the foundational documents that might reveal some possible flaw 
in the operation of the particular device and we have demanded that the core foundational documents that establish the 
good working order of the device be admitted into evidence. 

But more than implementing these safeguards, because the ability to cross-examine the operator of the Alcotest will 
provide little means [***166[ to challenge the veracity of the AIR, we appointed a Special Master, who we commend 
and thank for his extraordinary assistance. Through him, we have engaged in a lengthy process of receiving testimony 
and evidence, both initially and in the supplemental proceedings to ensure the scientific reliability of the Alcotest. In our 
effort to judge the scientific reliability of the device, we have made available the opportunity for cross-examination of 
the witnesses who are most familiar with the device and we have directed that the manufacturer divulge its source code 
and make available the personnel who can explain it. 

We are confident, based on this far-reaching and searching inquiry, that the device is sufficiently reliable so that the 
rights of all defendants have been protected. We are satisfied that, with the directions we here adopt for pending and 
future matters, the confrontation rights of all defendants have been, and will continue to be, protected. We have no 
doubt that the device, with the safeguards we have required, is sufficiently scientifically reliable that its reports may be 
admitted in evidence. And we are confident that, in so concluding, all of defendants' rights have [***167] been ad-
vanced and considered. 

[*149] 

XII. Conclusion 

The Report and Recommendations and the Supplemental Report and Recommendations of the Special Master are 
adopted as modified. The stay effected by our January 10, 2006 Order shall be lifted in accordance with the Order that 
accompanies this decision and that sets forth the precise manner in which our directives shall be applied. The matters 
involved in these consolidated proceedings are remanded to the Law Division for further proceedings consistent with 
this opinion and the accompanying Order. 

[**171] JUSTICES LONG, LaVECCHIA, ALBIN, WALLACE, and RIVERA-SOTO join in JUSTICE HOEN's 
opinion. CHIEF JUSTICE RABNER did not participate. 

ORDER 

The Court having previously certified the within matter directly pursuant to Rule 2:12-1, and having contempora-
neously appointed retired Appellate Division Presiding Judge Michael Patrick King to serve as the Court's Special Mas-
ter, 

And the Court having remanded the matter to the Special Master to develop a record, conduct hearings, and report 
his findings and conclusions regarding the scientific reliability of the Alcotest 7110 MKIII-C (the Alcotest), 

And the Court having received the Special Master's Report dated February [***168] 13, 2007, and Supplemental 
Report dated November 8, 2007, 

And the Court having considered the briefs and arguments of counsel for the parties, the intervenor, Draeger Safety 
Diagnostics, Inc. (Draeger) and the amici curiae, New Jersey State Bar Association and Association of Criminal De-
fense Lawyers, 

[*150] And the Court having on January 10, 2006, issued an Order governing prosecution, appeals, and imposition 
of sentences pursuant to N.J.S.A. 39:4-50 pending the decision in this matter, 

And the Court having issued this day its decision in the matter, 

And good cause appearing, 
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I. IT IS ORDERED that the previously imposed stay is vacated and prosecutions, appeals, and imposition of sen-
tences in all matters arising pursuant to N.JS.A. 39:4-50, shall proceed in accordance with the following directives: 

A. For all pending prosecutions, including all prosecutions in which imposition of sentence has been stayed by our 
January I 0, 2006 Order, and in all future prosecutions based on tests conducted prior to the implementation of our direc-
tives through creation of and implementation of revised firmware, Alcotest 7110 MKIII-C with New Jersey Firmware 
version 3.11 is sufficiently scientifically reliable, [***169] and the Alcohol Influence Report (AIR) which sets forth the 
results of breath tests is admissible as evidence of blood alcohol content (BAC), except that: 

(I) in each prosecution in which an AIR is offered as evidence and in which there are only two reported test sam-
ples: 

(a) the State shall prepare and produce a calculation, in a form consistent with Worksheet A attached 
hereto, that ensures that the two samples meet the acceptable range of tolerance as follows: 

(i) add the sum of the IR and EC results given for the first breath sample to the sum of 
theIR and EC results for the second breath sample; 

(ii) divide the sum calculated in (a) by 4 to derive the arithmetic mean; 

(iii) compute the upper limit of the tolerance range by taking the higher of the mean 
multiplied by 1.05 or the mean plus 0.005; 

(iv) compute the lower limit ofthe tolerance range by taking the lower of the mean 
multiplied by 0.95 or the mean minus 0.005; 

(v) if all of theIR and EC results of the two samples fall within the upper and lower 
limits of the tolerance range, the two tests are in tolerance and the AIR is valid; if any of 
the results fall outside of the tolerance range, the AIR is not valid; 

(b) the court [***170] shall verify the accuracy of the State's calculation and, in any [**172] event, 
shall make the calculation a part of the record to facilitate further review; 

[*151] 

(c) if the two samples meet the test for tolerance as we have defmed it, the AIR shall be deemed ad-
missible (unless challenged on an alternate ground as set forth herein) into evidence in the prosecution of 
the matter; 

(d) if the two samples do not meet the test for acceptable tolerance as we have defined it, the AIR 
shall not be admissible into evidence; 

(2) in each prosecution in which an AIR is offered as evidence and in which there are three reported test samples, 

(a) the State shall prepare and produce a calculation, in a form consistent with Worksheet B attached 
hereto, that, in accordance with the formula on the attached worksheet, analyzes the reported results to 
determine which, if any, meet the test for tolerance as we have defined it, and 

(i) if, after completing the worksheet there are at least two breath samples for which IR 
and EC results are within the acceptable range of tolerance, the AIR will be admissible 
and the BAC shall be the lowest of those results; but 

(ii) if, after completing the worksheet, there are no two test [***171] samples that 
meet the test for tolerance as we have defined it, then the AIR shall not be admissible into 
evidence; 
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(b) the court shall verify the accuracy of the State's calculations and shall ensure that there has been 
no buffer overflow error or that the calculation of the BAC, accounting for a buffer overflow error, has 
been corrected; 

(c) the calculations relating to the possibility of a buffer overflow error and its correction, if appro-
priate, shall be made a part of the record to facilitate further review; 
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(3) in each prosecution involving any woman who, at the time of the alleged offense, was over the age of sixty and 
for whom an AIR was generated with an error message evidencing a breath sample of inadequate volume, the AIR shall 
not be admissible as evidence in a prosecution for refusal, see N.J.S.A. 39:4-50.4a, uniess the woman also provided an
other breath sample of at least 1.5 liters; and it is further 

2. ORDERED that the State shall arrange forthwith with Draeger for revisions to the New Jersey Firmware utilized 
in Alcotest 7110 MKIII-C, as needed to accomplish the directives set forth in the Court's opinion regarding the admissi-
bility into evidence of results of Alcotest [***172] breath testing, currently New Jersey Firmware version 3.11, as fol-
lows: 

A. The firmware shall be locked so that only the manufacturer of the device is able to change the firmware, with 
changes to be downloaded by State Police Coordinators as needed; 

[*152] 

B. The firmware shall utilize minimum breath sample criteria as follows: (I) minimum volume of 1.5 liters for all 
test subjects except for women over sixty years of age, for whom the minimum volume shall be fixed at 1.2 liters; (2) 
for all subjects, regardless of age or gender, the minimum criteria shall also include (a) a minimum 4.5 second blowing 
time; (b) a minimum flow rate of2.5 liters per minute; and (c) a plateau as established by the infrared (IR) measure 
which does not differ by more than one percent in 0.25 seconds; 

C. The firmware shall be corrected to set the acceptable tolerance range for breath sample readings at the greater of plus 
or minus five percent of the mean, or plus or minus 0.005 percent BAC from the mean; 

[**173] D. The firmware shall be corrected to eliminate the buffer overflow programming error; 

E. The firmware shall be corrected to re-enable catastrophic error detection; 

F. The firmware shall be corrected so that the AIR [***173] will report control test results for 1R and EC readings 
prior to the application of the fuel cell drift algorithm; 

G. The firmware shall be progrannned to include the serial number of the Ertco-Hart digital temperature measuring 
system utilized as a part of each calibration, certification and linearity report; 

H. The firmware shall be corrected to identify, on any AIR which reveals that the test subject has no reportable re-
sults, why there has been no reportable result derived or generated; 

I. The firmware shall be reprogrammed to include, on all future AIR printouts, solution change reports, calibration 
documents, and a listing of the temperature probe serial number and value; and 

[*153] 

J. The firmware shall be reprogrammed to include, on all future AIR printouts, a designation of the firmware ver-
sion utilized by the device reporting breath results; and it is further 

3. ORDERED that the State shall forthwith: 

A. Commence inspection and recalibration of all Alcotest devices every six months in place of the current annual 
inspection and recalibration program; 

B. Create and maintain a centralized statewide database, comprised of downloaded Alcotest results, and shall make 
the data, following appropriate [***174] redactions of personal identification as needed, available to defendants and 
counsel; and 

C. Produce in discovery the twelve foundation documents identified by the Special Master as follows: 
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(I) New Standard Solution Report of the most recent control test solution change, and the credentials 
of the operator who performed that change; 

(2) Certificate of Analysis for the 0.10 percent solution used in that New Solution Report; 

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34 Simulator; 

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110 Temperature Probe; 

(5) Draeger Safety Certiftcate of Accuracy for the Alcotest 7110 Instrument; 
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(6) Calibration Records, including control tests, linearity tests, and the credentials of the coordinator 
who performed the calibration; 

(7) Certificate of Analysis for the 0.10 percent solution used in the calibration control test; 

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent solutions used in the calibration line-
arity test; 

(9) New Standard Solution Report, following the most recent calibration; 

(10) Draeger Safety Certificates of Accuracy for the Simulators used in calibration; 

(II) Draeger Safety Certificate of Accuracy [***175] for the Alcotest 7110 Temperature Probe 
used in calibration; and 

(12) Draeger Safety Ertco-Hart Calibration Report; and it is further 

4. ORDERED that the State shall provide notice, both to the parties and by means calculated to be generally acces-
sible to the public and shall specifically provide notice to the New Jersey State Bar Association, of any and all proposed 
future revisions to the [*154] Alcotest New Jersey Firmware, which notice shall not be generic, but [**174] shall be 
sufficiently specific to identify the proposed software changes so as to afford notice in compliance with due process; 
and it is further 

5. ORDERED that Draeger shall make training on the Alcotest device, substantially similar to that provided to Al-
cotest operators and coordinators, available to licensed New Jersey attorneys and their designated experts, at regular 
intervals and at locations within the State of New Jersey, at a reasonable cost to those who attend; and it is further 

6. ORDERED that in all pending prosecutions based on or including Alcotest New Jersey Firmware version 3.11 
and all future firmware versions, and consistent with past practices in prosecutions based on breathalyzer analysis, 

A. The operator who conducted [***176] the tests shall be made available to testify and shall produce the docu-
ments evidencing his or her training, and 

B. The following foundational documents shall be offered into evidence to demonstrate the proper working order of 
the device: 

(1) the most recent Calibration Report prior to a defendant's test, including control tests, linearity tests, 
and the credentials of the coordinator who performed the calibration; 

(2) the most recent New Standard Solution Report prior to a defendant's test; and 

(3) the Certificate of Analysis of the 0.10 Simulator Solution used in a defendant's control tests. 

WITNESS, the Honorable Virginia Long, Associate Justice, at Trenton, this 17th day of March, 2008. 

JUSTICES LONG, LaVECCHIA, ALBIN, WALLACE, RIVERA-SOTO, and HOENS join in the Court's Or
der. CHIEF JUSTICE RABNER did not participate. 

[*155] 
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WORKSHEET A 

State v. Chun, eta/. 

Supreme Court of New Jersey 

194 N.J. 54,*; 943 A.2d 114, **; 
2008 N.J. LEXIS 133, *** 

A-96 September Term 2006 (Docket No. 58,879) 
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Tolerance Worksheet (for use in connection with Alcotest New Jersey Firmware 3.11) 

How to Calculate Whether Two Breath s amples are m Tolerance Under Acceptable Tolerance s tandard 
Line# Subject Alcohol Results to be Input from Alcohol Influence Report 

1 Valid Breath Sample 1 IR (Value entered from AIR) 
2 Valid Breath Sample 1 EC (Value entered from AIR) 
3 Valid Breath Sample 2 IR (Value entered from AIR) 
4 Valid Breath Sample 2 EC (Value entered from AIR) 

Breath Samples Tolerance Agreement Check 
5 Add Lines #1, #2, #3, and #4 IThis is the sum) 
6 Divide Line #5 by 4: (This is the arithmetic mean) 
7 Multiply Line #6 by 1.05: (This is relative tolerance upper limit) 
8 Add 0.005% BAC to Line #6: (This is absolute tolerance upper limit) 
9 Multiply Line #6 by 0.95: (This is relative tolerance lower limit) 
10 Subtract 0.005% BAC from Line #6: (This is absolute tolerance lower limit) 
11 Report the greater of Line #7 or Line #8, to four digits 

after decimal point: (This is the upper tolerance limit) 
12 Report the lesser of Line #9 or Line #10, to four digits 

after decimal point: (This is the lower tolerance limit) 
13 Lines #1, #2, #3, and #4 are within the values of Lines #11 (If TRUE, breath samples are in toler-

and #12. TRUE or FALSE?: ance and AIR is valid; if FALSE, 
breath samples are not in tolerance and 
the AIR is invalid) 

[*156] [**175] WORKSHEET [***177] B 

State v. C/um, et al. 

Supreme Court of New Jersey 

A-96 September Term 2006 (Docket No. 58,879) 

Buffer Overflow Worksheet (for use in connection with Alcotest New Jersey Firmware 3.11) 

H tCl ltR ow 0 a cu a e t dB thT tR ltWh Th' dV l'dB thS epor e rea es esu en lr a 1 rea I'Ciltd ampJe IS o ec e 
Line# Subject Alcohol Results to be Input from Alcohol Influence Report 

1 Valid Breath Sample 1 1R (Value entered from AIR) 
2 Valid Breath Sample 1 EC (Value entered from AIR) 
3 Valid Breath Sample 2 IR (Value entered from AIR) 
4 Valid Breath Sample 2 EC (Value entered from AIR) 
5 Valid Breath Sample 3 IR (Value entered from AIR) 
6 Valid Breath Sample 3 EC (Value entered from AIR) 

Valid Samples 1 & 3 Tolerance Agreement Checks 
7 Copy Line #1 (Copy from appropriate field above) 
8 Copy Line #2 (Copy from appropriate field above) 
9 Copy Line #5 (Copy from appropriate field above) 
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10 
11 
12 
13 
14 
15 
16 
17 

18 

19 

20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 

31 

32 

33 

34 

35 

36 

Copy Line #6 

194 N.J. 54,*; 943 A.2d 114, **; 
2008 N.J. LEXIS 133, *** 

Copy Line #6,Add Lines #7, #8, #9, and #10 
Divide Line #11 by 4: 
Multiply Line #12 by 1.05: 
Multiply Line #12 by 0.95: 
Add 0.005%BAC to Line #12: 
Subtract 0.005%BAC from Line #12: 
Report the greater of Line #13 or Line #15, to four digits 
after decimal point: 
Report the lesser of Line #14 or Line #16, to four digits 
after decimal point: 
Lines #7, #8, 39, and #10 are within the values of Lines 
#17and #18. TRUE or FALSE?: 
Valid Breath Samples 2 & 3 Tolerance Agreement Checks 
Copy Line #3 
Copy Line #4 
Copy Line #5 
Copy Line #6 
Add Lines #20, #21, #22 and #23 
Divide Line #24 by 4: 
Multiply Line #25 by 1.05: 
Multiply Line #25 by 0.95: 
Add 0.005%BAC from Line #25: 
Subtract 0.005%BAC from Line #25: 
Report the greater of Line #26 or Line #28, to four digits 
after decimal point: 
Report the lesser of Line #27 or Line #29, to four digits 
after decimal point: 
Lines #20, #21, #22, and #23 are within the values of 
Lines#30 and #31. TRUE or FALSE?: 
Selection of Reported Breath Test Result 
If Lines #19 and #32 are both TRUE, report the lowest 
value from Lines #I, #2, #3, #4, #5, and #6. Truncate to 
two digits after the decimal point. Otherwise, write 
FALSE 
If Line #19 is TRUE and Line #32 is FALSE, report the 
lowest value from Lines #I, #2, #5, and #6. Truncate to 
two digits after the decimal point. Otherwise, write 
FALSE 
If Line #19 is FALSE and Line #32 is TRUE, report the 
lowest value from Lines #3, #4, and #6. Truncate to two 
digits after the decimal point. Otherwise, write FALSE 
If Line #19 and Line #32 are both FALSE, write TRUE. 
When TRUE, the breath test will result in a TESTS 
OUTSIDE+/- TOL error and no alcohol value will be 
reported. Otherwise, write FALSE 

Page 44 363 

(Copy from appropriate field above) 
(This is the sum) 

I (This is the arithmetic mean) 
I (This is relative tolerance upper limit) 
I (This is relative tolerance lower limit) 
'(This is absolute tolerance upper limit) 
(This is absolute tolerance lower limit) 

I (This is the upper tolerance limit) 

{This is the lower tolerance limit) 
(Valid Breath Samples I & 3 are in 
tolerance agreement if TRUE) 

I (Copy from appropriate field above) 
I (Copy from appropriate field above) 
I (Copy from appropriate field above) 
I (Copy from appropriate field above) 
(This is the sum) 
(This is the arithmetic mean) 
(This is relative tolerance upper limit) 

I (This is relative tolerance lower limit) 
I (This is absolute tolerance upper limit) 
I (This is absolute tolerance lower limit) 

I (This is the upper tolerance limit) 

I (This is the lower tolerance limit) 
(Valid Breath Samples 2 & 3 are in 
tolerance agreement if TRUE) 

(The value here is the RBTR. If 
FALSE, there is not agreement both for 
breath samples I & 3 and 2 & 3.) 

(The value here is the RBTR. If 
FALSE, there is not agreement only for 
breath samples I & 3.) 

(The value here is the RBTR. If 
FALSE, there is not agreement only for 
breath samples 2 & 3.) 
(If TRUE, there is no tolerance agree-
ment between any of the three samples 
provided. Therefore the AIR is inva-
lid.) 
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STATEVCHUN N.J. __ (2008) 

PREDICATES FOR ADMISSION OF AN ALCOTEST READING 

"Although we have concluded that the AIR is not testimonial, we have nevertheless concluded that 
defendants are entitled to certain safeguards that we have required be implemented in prosecutions based 
on the Alcotest. [1] We have directed that an opportunity for cross-examination similar to that described 
in Simbara and Romano be provided to these defendants through our requirement that the operator oft he 
device be made available to testify. [2] Likewise, we have required the routine production in discovery a( 
all ofthe fOundational documents that might reveal some possible flaw in the operation of the particular 
device and [3] we have demanded that the core fOundational documents that establish the good 
working order of the device be admitted into evidenc~. 

Chun slip opinion pl29 (enumeration and emphasis added) 

NOTE : All items below in bold are required to be proffered at trial. All bold and non-bold must 
be produced in regular discovery as a predicate for admission of a reading. Those with an"*" 
indicate "core foundational documents" 

AIR AND OPERATOR CREDENTIALS (reguires testimony of operator) 

1. AIR (with the testimony of the operator only) 
2. Operators credentials 

ALL FOUNDATIONAL DOCUMENTS MUST BE PRODUCED IN DISCOVERY AS A 
PREDICATE FOR ADMISSION OF A READING 

3. *Calibrating Unit, New Standard Solution Report, most recent change, 
4. and the operator's credentials of the officer who performed that change; 
5. *Certificate of Analysis 0.10 Percent Solution used in New Solution Report; 
6. Draeger Safety Certificate of Accuracy Alcotest CU34 Simulator; 
7. Draeger Safety Certificate of Accuracy Alcotest 7110 Temperature Probe; 
8. Draeger Safety Certificate of Accuracy Alcotest 7110 Instrument (unless more relevant 

NJ Calibration Records (including both Parts I and II are offered)); 
9. *Calibration Check (including both control tests and linearity tests) 
10. *and the credentials of the operator/coordinator who performed the tests; 
11. Certificate of Analysis 0.10 Percent Solution (used in Calibration-Control); 
12. Certificate of Analysis 0.04, 
13. 0.08, 
14. and 0.16 Percent Solution (used in Calibration-Linearity); 
15. Calibrating Unit, New Standard Solution Report, following Calibration; 
16. Draeger Safety Certificate of Accuracy Alcotest CU34 Simulator for the three simulators 

used in the 0.04, 
17. 0.08, and 
18. 0.16 percent solutions when conducting the Calibration-Linearity tests; 
19. Draeger Safety Certificate of Accuracy Alcotest 7110 Temperature Probe used in the 

Calibration tests; and 
20. Draeger Safety, Ertco-Hart Digital Temperature Measuring System Report of Calibration, 

NIST traceability. 
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O
n St. Patrick’s Day 2008, the New Jersey

Supreme Court issued its opinion in State

v. Chun, et al,1 drawing to a close over six

years of litigation regarding whether the

Draeger Alcotest 7110 MKIII-C breath-

testing device using software version NJ

3.11 was reliable for any evidential use in New Jersey courts.

The Court upheld most, but not all, of the findings and con-

clusions of its special master, the Hon. Michael Patrick King,

P.J.A.D. ret., who had presided over remand proceedings in

the matter for approximately two years. The Court found the

Alcotest was reliable, but only on very extensive and specific

conditions. These conditions have been the subject of contin-

ued litigation in the trial courts, and are now making their

way up the appellate ladder.

This article will review Chun in detail and the case law

since it was decided, as well as provide some history and a few

back stories to round out the picture.

The Alcotest B.C. (Before Chun)
The Alcotest’s odyssey in New Jersey began much earlier

than Chun. The New Jersey State Police first decided upon the

Alcotest as the likely replacement for the archaic Breathalyzer

in 1995. Although used since the 1950s, the Breathalyzer was

long since eclipsed by more modern devices. Still, the state lan-

guished in its actual adoption of the new technology. Finally,

in December 2001, the state began the initial pilot program for

testing in one town, Pennsauken Township, Camden County.

The Pennsauken pilot cases began an initial two years of

litigation in the superior court, Law Division, Camden Coun-

ty, which resulted in the published opinion State v. Foley.2 In

Foley, Assignment Judge Francis J. Orlando found the Alcotest

using software version NJ 3.8 (not NJ 3.11 used by the time

of Chun) reliable subject to a condition in certain “blowing

refusal” cases (cases where the defendant attempts to blow,

but the machine does not accept the blows as sufficient). The

Pennsauken data showed a very high rate of blowing refusals.

Judge Orlando held that a defendant could not be charged

with a refusal if he or she blew at least .5 liter of air into the

Alcotest, which had been programmed to require 1.5 liters.

Even though the Attorney General’s Office was integrally

involved in Foley, the state inexplicably chose not to appeal

Judge Orlando’s decision. That left the state with no appellate-

level decision on the Alcotest’s reliability, a position not much

better then when they started Foley two years earlier.

Statewide Implementation...
Without a Reliability Finding
After changing the firmware in the Alcotest from NJ 3.8 to NJ

3.11, and the instructions given to subjects on blowing into the

machine, the state began a statewide implementation of the

Alcotest. However, without an appellate-level decision finding

the Alcotest reliable, there was certain to be more litigation, and

there was. The first county to use the new machine was Middle-

sex County in February 2005. Like Foley, which had begun with

the state seeking consolidation of 20 or so municipal court cases

for a hearing in the superior court, Chun began with a consoli-

dation motion.

There would be another two-and-a-half years of twists and

turns, including 18 weeks of hearings by a Supreme Court spe-

cial master, two special master’s reports, five rounds of briefs

to the Supreme Court and two rounds of oral arguments

before the Court. During that time, driving while intoxicated

(DWI) cases were being prosecuted in the municipal courts

with Alcotest readings, but with (at least first offense) sen-

tences stayed by the Supreme Court order pending Chun.

Thousands of DWI sentences awaited the Court’s final

decision. These came to be known as ‘Chun stay’ cases, and

would have their own special issues post-Chun, regarding

what these stays preserved and what they did not.

Conditions on Admitting an Alcotest Reading
State v. Chun and the Case Law Interpreting It

by Jeffrey Evan Gold
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The Impact of Chun
Justice Helen Hoen, writing for a

unanimous Court in Chun, took the

technical subject matter involved below

and made it clear and understandable.

The Court’s ultimate finding was that

the Alcotest is reliable, but only on cer-

tain very detailed conditions. Justice

Hoen’s 131-page opinion (in slip form),

plus the 376 pages of special master

reports, together make an incredibly

detailed resource for judges, prosecu-

tors, and defense attorneys to under-

stand the use of Alcotest readings as evi-

dence in the courts.

Chun was watched closely around the

country, as challenges mounted to other

breath-testing devices using computer

technology, not just the Alcotest. Justice

Hoen’s opinion in Chun is the most sig-

nificant decision of its kind on the sub-

ject nationwide. Indeed, news articles

circulated worldwide on the case’s

progress and the Court’s decision.

What “Machine”?
Chun deals only with the Draeger

Alcotest 7110 MKIII-C running software

version NJ 3.11. “We intend to make no

comments about other models of the

device or about the software used to

operate any other Alcotest model,” the

Court said.3 This is important to remem-

ber. Several towns now use portable

breath testers from Draeger, also called

Alcotest. These have not been found

reliable by Chun. In fact, even the

Alcotest 7110 MKIII-C running software

version NJ 3.8 (used in the pilot pro-

gram) has not been found reliable by

Chun.4 Further, the opinion does not

bear specifically on the use of the

“Breathalyzer,” except regarding the

most general principals.

The Court did not specifically rule on

the parts of the system that make up

what we think of as the “machine” sep-

arately. The state in Chun was careful

before the special master to seek a ruling

on the reliability of the Alcotest unit

itself, not the CU34 simulator or tem-

perature probe attached to it. This is

true as well of the Ertco-Hart tempera-

ture-measuring device, which is used by

the coordinator at calibration.

When the New Jersey State Police

switched to temperature devices other

than those by Ertco-Hart, a legal issue

developed. Since Chun specifies the

Ertco-Hart certificate by name as a foun-

dational document,5 did the Court

mean only an Ertco-Hart device, or will a

certificate for any similar device due? As

of the writing of this article, that issue

remains unsettled, but is before the

Appellate Division.6

Reliable, But on Conditions
The state in Chun sought a ruling

that hardware and software as a whole

were reliable “as is.” The defense, of

course, sought a ruling that the Alcotest

was not reliable at all. As amicus, the

New Jersey State Bar Association

(NJSBA) urged only a conditional find-

ing of reliability. The special master gen-

erally agreed with the NJSBA on most

but not all of the conditions suggested.

The Court then agreed with most, but

not all, of the conditions announced by

the special master. However, as a whole

Chun imposed a host of conditions

upon the state if it wanted to use the

Alcotest for evidential purposes. Specifi-

cally, the Court found that the software

(or firmware as it is called when burned

into the computer chip itself, as here)

had to be revised.7

Re-Examination of Earlier
Jurisprudence
The Chun Court analyzed all the

prior Supreme Court DWI case law, as

well as the changes in the DWI statute,

including the increasing penalties and

lower threshold readings, and found

that this “increasingly restrictive legisla-

tive scheme and the new technology of

the Alcotest, as compared to the breath-

alyzer, requires us to re-examine much

of our earlier jurisprudence.”8 Such a

quiet and reasoned approach to the sub-

ject is unusual to the DWI practitioner,

who is more used to all rulings over-

shadowed by the havoc on the road

caused by DWI law.

20-Minute Observation Period
There has always been a general scien-

tific requirement of an ‘observation’ peri-

od before requiring a breath test, to avoid

contamination by mouth alcohol. The

New Jersey State Police, who train all offi-

cers in the state in breath testing, have

quantified this as a 20-minute observa-

tion period, even with the Breathalyzer.

However, the fact that the Court in Chun

actually incorporated language to this

effect in its opinion appeared as big news

to a lot of practitioners.

The Court said:

[T]he operator must observe the test

subject for the required twenty-

minute period of time to ensure that

no alcohol has entered the person’s

mouth while he or she is awaiting the

start of the testing sequence. In addi-

tion, if the arrestee swallows anything

or regurgitates, or if the operator

notices chewing gum or tobacco in the

person’s mouth, the operator is

required to begin counting the twen-

ty-minute period anew.9

The Court here was really noting the

safeguards the state has been promoting

all along.

To start, this language makes clear

that a 20-minute period is actually

‘required.’ The question then is since it

is required, is it the state’s burden to

prove the 20 minutes, and if so, how?

The first published answer came in State

v. Filson,10 where Mercer County Superi-

or Court Judge Mitchel Ostrer held that:

[The] defendant is not obliged to pres-

ent proof that he did vomit or regurgi-

tate in order to suppress the Alcotest

results, in the absence of affirmative

6 NEW JERSEY LAWYER | December 2010 WWW.NJSBA.COM
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proof from the State that defendant

was continuously observed. Rather, the

State must present affirmative proof

that an operator actually observed the

defendant.11

This was followed by the Appellate

Division in State v. Ugrovics,12 which held

that “the State must establish [the 20-

minute] element of admissibility by

clear and convincing evidence.”13

The next issue, and it has been a big

one, is whether the word “operator”

meant just the actual operator, or could

others do the observing too. In the early

days of the Alcotest, only Breathalyzer-cer-

tified officers had been certified in the

Alcotest. Because Chun took so long, there

happened to be a lot of non-Alcotest-certi-

fied officers making arrests on the road

when Chun first came out. These officers

had to bring their subjects to a certified

Alcotest operator at the station or barracks.

So the question arose whether the Court

could really have meant that only “the

operator must observe”? Why couldn’t

several officers do the observation, as long

as it was a continuous 20 minutes? This

became known as ‘bracketing’ by some.

Ugrovics, supra, has settled this issue,

at least for now, by holding:

We acknowledge that defendant’s

position is, at first blush, supported by

what appears to be the plain language

used by the Court in Chun. However, a

literal, unexamined application of such

language here would create an unduly

and, in our view, unintended restric-

tion on the State’s ability to prosecute

DWI cases based on the results of an

Alcotest.14

The Court went on to decide that:

To construe the twenty-minute obser-

vation requirement as bestowing upon

the operator the exclusive responsibili-

ty to monitor the test subject elevates

form over substance and places an

importance on the operator that is

inconsistent with what the Chun Court

envisioned to be his or her diminished

role.15

Ultimately, the Court went on to

hold that any “competent” witness can

testify regarding the 20-minute observa-

tion.16 However, what did the Urgovics

court mean by competent? Competent

as in a trained officer? Or competent as

in just not an infant or imbecile? Can

the window washer testify that while all

the officers where out of the room, he

clearly observed the defendant for 20

minutes?

Mouthpiece, Cell Phones, Instructions
to Blow
“The operator” is also required by

protocol to “attach”:

a new, disposable mouthpiece and

removes cell phones and portable elec-

tronic devices from the testing area.

The operator is required to read the

following instruction to the test sub-

ject: “I want you to take a deep breath

and blow into the mouthpiece with

one long, continuous breath. Continue

to blow until I tell you to stop. Do you

understand these instructions?” 17

These would also seem simple enough

instructions. But what happens if the

operator doesn’t follow them? In the

remanded State v. Chun (after the opin-

ion) the municipal court excluded Jane

Chun’s reading, finding that the mouth-

piece was not changed, which compro-

mised the reliability of her readings.

There is not a case on cell phones yet,

but the parties in Chun did stipulate

before the special master that the proto-

col must be followed to avoid any effect

on the readings.18

While there also is not an opinion on

reading the blowing instructions, there

are some indications of what to expect.

First, remember that Foley, supra, found

that “blowing refusals” were too high

when the Alcotest with firmware ver-

sion NJ 3.8 was used. The above instruc-

tions are curative of some of the issues

noted in Foley.

On a different kind of blowing

instructions, State v. Schmidt19 held that

blowing refusals are akin to ambiguous

answers to whether he or she would

take the test in the first place, and so

require the officer to re-advise the

defendant of the refusal penalties.

[W]e do not view defendant’s appar-

ently inadequate efforts [to blow suffi-

ciently] after his prior unequivocal

consent to be an unequivocal declara-

tion of intent, but rather, an ambigu-

ous indication of purpose...

We regard Widmaier’s instruction

that the second part of the Standard

Statement be given if the defendant’s

response “is conditional in any respect

whatsoever,” coupled with our holding

in Duffy requiring the instruction under

even more ambiguous circumstances,

to provide the necessary foundation for

a similar conclusion that the instruction

was required under the factually differ-

ent but equally conditional or ambigu-

ous circumstances of this case.20

Therefore, it would seem that both

the technical instruction to blow, as

well as the legal instruction on what

happens if an individual does not blow,

are both significant.

Eleven Attempts...and Maybe 11
More for Good Measure?
In footnote 14 of Chun, the Court

remarked:

Even if the officer types in the code for

a refusal, he is not required to issue a

summons for refusal. Instead, the offi-

cer may opt to start the test again and

give the arrestee eleven more

attempts. Alternatively, the officer

may decide to terminate testing, with-
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out charging the test subject with

refusal. An operator will generally

select this option if he or she concludes

that the subject has in fact attempted

to comply but is not capable of provid-

ing a sample that meets the minimum

test criteria.21

In Schmidt, supra, the Court found

that Chun did not “require” any number

of attempts in order to “charge” a defen-

dant with refusal.

In this regard, we note that there is no

requirement in Chun that a defendant

be afforded all eleven possible

attempts to produce an adequate

breath sample. Moreover, the Court in

that case held that “[c]harging an

arrestee with refusal remains largely

within the officer’s discretion.” Chun,

supra, 194 N.J. at 99, 943 A.2d 114 (cit-

ing Widmaier, supra, 157 N.J. 475, 724

A.2d 241). So long as the second part

of the Standard Statement is read and

the defendant, without reasonable

excuse, continues to produce inade-

quate breath samples, we find it to be

within a police officer’s discretion to

terminate the Alcotest and charge the

defendant with refusal.22

Once charged with refusal, whether

sufficient attempts were allowed by the

officer would still be a question of fact

for the trial court. The Supreme Court in

Chun noted not only that up to 11 tests

can be done, but that “the officer may

opt to start the test again and give the

arrestee eleven more attempts.”23 This

will surely buttress a defense where an

officer does not give the subject enough

chances in the face of good faith efforts

by the defendant. Schmidt only decides

whether the refusal charge could issue,

not the ultimate conclusion at trial.

Is an Error Message a Reading?
The state is obligated to prove that

the machine was in “proper working

order” if it intends to get a “reading”

admitted.24 What about all those “error

messages” that occur with alleged blow-

ing refusals, like “blowing not allowed,”

“minimum volume not achieved,”

“blowing time too short,” “plateau not

reached,” etc. Are these readings? These

may not be what are first thought of as

readings (i.e., a blood alcohol content

(BAC) estimation by the machine). But,

they are readings of the errors or the

insufficiencies of the breath as measured

by the machine. They are functions of

the machine reading the amount of vol-

ume or the length of time or the flow of

air. Therefore, the state is obligated to

satisfy most, if not all, of the same con-

ditions that Chun imposes whether a

BAC reading or any other reading is to

be admitted.

Copy of Alcohol Influence Report
(AIR) to Defendant

Chun notes that “[t]he operator must

retain a copy of the AIR and give a copy

to the arrestee.”25 Indeed the bottom of

every AIR says “copy given to subject.”

But that has not generally been the case

either before or after Chun. It would be

the simplest matter to comply. The

machine itself can print a second copy

or a photocopy could be made. Howev-

er, few subjects are given a copy before

they get it in discovery. It is not clear

why this is, or what affect the failure has

on a defendant’s rights.

Probe Serial Number, Probe Value,
and Ertco-Hart Device Serial Number
The AIR records the serial number of

the Alcotest itself and the CU34 simula-

tor, but it does not presently record the

serial number of the temperature probe

inside the simulator, or the digital tem-

perature device used to check them at

calibration. One of the many com-

mands of Chun regarding firmware revi-

sion is that:

The firmware should be rewritten so

that the AIR, solution change report,

and calibration documents include the

temperature probe serial number and

probe value; ...and that future calibra-

tion, certification and linearity reports

should include the serial number of

the Ertco-Hart digital temperature

measuring system utilized in perform-

ing those testing and maintenance

operations.26

Although Hansueli Ryser of Draeger

publicly said that Draeger was ready

with all of the revisions required by

Chun shortly after the decision, two-

and-a-half years after the decision revi-

sions still have not been implemented.

The reason the Court ordered the above-

mentioned revisions is that one cannot

coordinate whether the certifications

sent in discovery actually pertain to the

case unless the serial numbers are noted.

In the meantime, without such revi-

sions, the state should be obligated to

inform the defense of the numbers and

be bound by such a representation.

The “probe value” is a number (i.e.,

101, 102, etc.) that is assigned at the fac-

tory to each probe. That number corre-

sponds to a value and must be entered

into the machine as a fine tuning to

each probe. If a wrong number is

entered, it will impact the reading.

Finally, the Court names the “Ertco-

Hart” device in particular, rather than

any such device. As discussed earlier,

this is an issue, now that the New Jersey

State Police have decided to use another

firm’s device post-Chun.

Discovery of Digital Data
The special master addressed the dig-

ital discovery issue as follows:

h. As to discovery data, the collected

centralized historical data ... shall be

provided for any Alcotest 7110 rele-

vant to a particular defendant’s case in

a digital format readable in Microsoft

Access or similar program generally
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available to consumers in the open

market. When such data includes tests

from cases concerning defendants not

part of the requesting defendant’s

case, the information provided will

include departmental case numbers,

ages, and breath temperatures or

other relevant scientific data on those

other defendants’ tests but not their

personal identifying information, such

as name, address, birth date, drivers

license number, license plate number,

or social security number.27

As amicus, the NJSBA in Chun specifi-

cally asked the Court to include the dig-

ital data available by download or on

disc:

NJSBA agrees [with “h” above] but

would add a clarification that includes

the digital data now available in the

7110 itself and the CD-roms to which

historical data is downloaded (since

there is no central data collection yet).28

The New Jersey Supreme Court

agreed.

Our review of the record satisfies us

that there is substantial, credible evi-

dence that supports the Special Mas-

ter’s recommendation concerning the

creation and maintenance of a regu-

larly-updated database, as well as his

recommendation relating to providing

access to that data to defendants.

[footnote] 20. The amicus NJSBA

suggests that defendants should have

access to previously downloaded, cen-

trally collected data. We do not per-

ceive this to be different from the Spe-

cial Master’s recommendation in this

regard and the extent of the access to

be afforded to any litigant does not

appear to be a matter in dispute.29

The Court in Chun described the data

as follows:

When coordinators undertake to per-

form this calibration, currently on an

annual basis, and other routine inspec-

tions, they also download the device’s

test information onto two compact

discs. Ftnt16. In accordance with cur-

rent State Police protocol, one of these

discs is kept in the local police depart-

ment’s evidence file and the other is

held by the coordinator.

Ftnt16. The record reflects that

each device is capable of storing the

data from 1000 test results. Current

State Police protocol, however,

requires the coordinators to download

data from each device before it

exceeds 500 tests.30

Chun specifically addressed the issue

by adopting and enlarging the discovery

to be provided. Chun decided that in

order for a reading to be considered reli-

able certain safeguards must be in place.

Access to the digital data was one of

them. The 7110 is a device that defen-

dants will not regularly be able to run

their own tests on. The only data avail-

able to them to determine that the

device in question was working proper-

ly is the data gathered by the state on its

own machines.

Recognizing this facet of Chun, the

attorney general’s spokesman said short-

ly after the decision that “[d]ata down-

loaded from the machines in police

departments and state police barracks

are available to defense counsel in dis-

covery.”31 The attorney general then

issued a memo outlining the procedure

locals are to use to comply with provid-

ing the digital discovery, which con-

cluded that “...the local agency can

store the redacted files in an electronic

medium—on a new compact disc, and

provide defense counsel with the oppor-

tunity to view, or to receive a copy of,

the compact disc.”32

When first faced with the denial of

an order to obtain digital data discovery,

the Appellate Division summarily

reversed the trial court’s denial in State v.

Reardon,33 ordering that such discovery

be provided in accord with the attorney

general’s memorandum. Subsequently,

in State v Maricic,34 the Appellate Divi-

sion issued a per curiam, three-judge

panel opinion confirming the right to

the digital data.

Volume
As noted earlier, so-called blowing

refusal charges had been an issue since

Foley, supra, and the earlier version of

firmware. In Chun, the Court also found

that “[a]lthough the experts generally

agreed that 1.5 liters is the optimal min-

imum, some people may be incapable of

providing that sample.”35 Therefore,

“authorizing the issuance of a summons

for refusal [where the defendant cannot

achieve the minimum volume] is

unjust.”36

Our conclusion is that the firmware

must be revised to accept a minimum

breath volume sample of 1.2 liters

from women over the age of sixty

requires us to consider the impact of

this directive for pending prosecu-

tions.37

In light of the scientific evidence

that we have found to be persuasive,

in the absence of some other evidence

that supports the conclusion that any

such individual was capable of provid-

ing an appropriate sample, by volume,

we must assume that she was unable

to do so. For these individuals, then,

an AIR demonstrating insufficient

breath volume may not be used as

proof on a charge of refusal. On the

other hand, if the AIR demonstrates

that a woman over the age of sixty

was able to provide at least one sam-

ple that was deemed to be sufficient

for purposes of the 1.5 liter volume

requirement, but she failed to do so

on a subsequent attempt, the AIR

demonstrating those facts may be uti-

lized as evidence, albeit not conclusive
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proof, in support of a refusal charge.38

As noted in the italicized section

above, if a defendant can show an idio-

syncratic defense, he or she may well pre-

vail on the issue and be acquitted of the

refusal. On the issue of equal protection,

the Court found that its rule did not dis-

criminate by setting different standards

due to sex and age. But again, a defen-

dant is free to argue the facts in his or her

case, and sex and age are not off the table

in those discussions by any means.

Temperature
Subject temperature was a major bat-

tleground in Chun. The manufacturer

itself recognizes the significance of the

variation of human breath temperature

and its effect on the reading, and offers a

breath temperature monitor that would

measure the exact temperature coming

into the air hose. However, the calibrat-

ing device for that option is rather cum-

bersome, and apparently would require a

van to transport. Nevertheless, the spe-

cial master decided that human breath

temperature was a variable that could be

controlled by the added sensor option,

and so ordered that either it be adopted

or that each reading be reduced by 6.58

percent, since the Alcotest assumed a

temperature of 34 degrees C and experts

agreed it was closer to 35 degrees C.

The Supreme Court, however, did not

agree, and found that “[b]oth the trunca-

tion of results and the use of the 2100 to

1 blood/breath ratio, a ratio that in part

takes temperature into account, effec-

tively underestimate the calculation to

the advantage of the test subject.39

More to the point, perhaps, we reach

our conclusion for practical reasons as

well. The unrebutted evidence in the

record convincingly demonstrates that

requiring the addition of the breath

temperature sensors would result in an

unreasonable maintenance burden to

the program.40

This does not mean a defendant with

a high fever has no defense. The Court

was speaking of the average human

breath temperature. So again, an idio-

syncratic fact pattern will be for the trial

court to decide.

Tolerance
In reviewing the approximately 250

cases known as the Pennsauken data and

every case later in Chun’s Middlesex data

(about 1,350),one thing was apparent—

there were literally no third tests in the

Middlesex data while there was a more

normal amount in the Pennsauken data,

where about four percent of the cases

had third tests. Although Hansueli Ryser

of Draeger, on the stand in Chun, first

denied there was any change in the

allowable tolerance between readings,

he finally relented on cross-examina-

tion, admitting the tolerance was, in

fact, changed since Foley. This was fur-

ther confirmed by the testimony of the

former chief forensic scientist of New

Jersey, Thomas Brettell, who admitted he

requested the change, which doubled

the allowable tolerance between the

readings from what it had been previ-

ously in version NJ 3.8.

The Chun Court recognized the cru-

cial importance of tolerance to a reading

but unfortunately lumped together two

different aspects of tolerance, called pre-

cision and accuracy.

Tolerance is the range of any set of

measurements that is accepted as

being representative of a true reading.

Precision and accuracy can be ensured

by requiring the application of a nar-

row range for tolerance. Conversely,

the wider the acceptable tolerance

between reported results, the lower

our confidence in the accuracy of any

of the reported results. Therefore, for

purposes of permitting any device to

be utilized for proof of a per se viola-

tion of the statute, the acceptable tol-

erance is of fundamental importance.41

Accuracy tolerance is a reflection of

how close any reading is to the true read-

ing. For example, how close is a .08 to a

true .08? Precision tolerance is a concept

also referred to in science as repeatabili-

ty. This is a core scientific principal that

if a result cannot be repeated, it is not

likely reliable. In context, it means how

close do two readings have to be to each

other to assure the Court that either is

reliable. Accuracy, in this instance, gen-

erally relates to readings very close to a

certain important cutoff, (i.e., .01, .04,

.08, .10, and .15). But precision is con-

cerned with all readings, and a failure of

repeatability within a certain range will

mean that both readings are unreliable

no matter how high or low.

For example, accuracy focuses on

determining exactly how close a base-

ball pitch is to the center of the plate.

Precision focuses on whether the pitch-

er can hit the strike zone more than

once; if he can’t, he is not reliable.

The range between high and low

acceptable readings for the Breathalyzer

was long held to be .01 or less apart.42

However, the NJ 3.8 version of Alcotest

firmware changed this allowable range

(without any case law) to 10 percent of

the average of the readings at .10 or

above and plus or minus .005 BAC

below .10 BAC. This kept the precision

number at .01 only at a .10 BAC but

expanded it above and below. Then, in

version NJ 3.11, “the State [further]

directed Draeger to reprogram the

device so as to take advantage of [a] far

wider, effectively doubled, range for tol-

erance.”43 This made the range at .01 or

above effectively 20 percent between

the high and low readings, so wide that

there was never a third test required.

This, the Court recognized, was an

intolerable tolerance.

We therefore direct that for future

firmware revisions, the device be pro-

grammed to fix the tolerance range to

be plus or minus 0.005 percent BAC
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from the mean or plus or minus five

percent of the mean, whichever is

greater, in order to ensure scientifical-

ly accurate, admissible test results.44

In the meantime, until that revision

(which is still being addressed two-and-

a-half years later) the Court ordered:

[T]he State shall review the BAC results

as reported in the AIR and shall calcu-

late whether those results fall within

tolerance, and the court shall review

those calculations and make them a

part of the record. In those cases in

which this review reveals that the

results fall outside of the acceptable

tolerance, the AIR cannot be deemed

to be sufficiently scientifically reliable

to be admissible and it shall not be

admitted into evidence as proof of a

per se violation.45

With so many lawyers and judges

doing calculations until the firmware is

revised, there were bound to be dis-

putes. One such issue was dealt with in

State v. Rivera,46 where the state truncat-

ed the mean of the four readings to four

places, while the defendant did so to

only three. The Court found that no

truncation was authorized by Chun of

the mean at all, but that the calculation

in this case at four (as advocated by the

state) was the same as if there was no

truncation, and so allowed the reading

to be admitted.47

Neither the defense nor the Court

made mention of the fact that, since

Chun, the New Jersey State Police had

been calculating the mean to three

places, just as the defense did here, and

had been instructing local departments

to use the state police website calculator

on every test. Therefore, the practition-

er must be aware that there are many

pre-Rivera readings that may violate its

interpretation of Chun.

Although Chun also goes into great

detail regarding what to do when there

is a third breath test under NJ 3.11, “...

we conclude that each AIR that includes

three breath tests will be admissible as

evidence of an accurate BAC reading

only after application of the Shaffer for-

mula 35 to ensure the correct calcula-

tion of the lowest possible result and

reading.”48 The fact of the matter is that

under the 20 percent precision tolerance

still programmed in NJ 3.11, a real third

test will never be seen. (Occasionally a

.00 and then two real readings will be

seen, but this is a software glitch, not a

true third test.)

On the question of accuracy toler-

ance, the Chun special master conclud-

ed: “We urge caution by the trial judge

at the critical levels, .04, .08, or .10

when interpreting a close reading in the

context of otherwise persuasive exculpa-

tory clinical evidence.” He continued,

“...because of the margin of error of .004

or .005...and the inevitable influence of

analytical and biological variation on a

particular test.”49 However, in State v.

Coppola,50 Superior Court Judge McNeil,

in Camden County, found that such an

assertion was contrary to Chun.

Coppola was a Chun stay case where

the defendant asserted that the lan-

guage of the special master was enough

to re-open the guilty plea post-Chun.

Yet, one could argue that a court could

find the same Coppola result, (i.e., deny-

ing the motion to re-open), and still be

consistent with the special master’s

finding because the mere assertion of

such special master language did not

establish the “persuasive exculpatory

clinical evidence” the special master

noted. As there was no appeal in Coppo-

la, it is not binding precedent, in any

event. So the accuracy issue remains an

open one.

Six-Month Re-Calibration
The subject of calibration in Chun

was another area where the relationship

between Foley and Chun turned out to

be important. The initial discovery in

Foley in 2002 revealed that there was an

original manufacturer recommendation

for calibration of the Alcotest every six

months, dating back to 1998. By the

time New Jersey started its pilot pro-

gram in 2001, however, the manufactur-

er certificates (which are drawn up with

input from the state) on the New Jersey

machines said re-calibration was

required at one year. This discrepancy

came up in Foley, but the manufacturer

testified that one year was sufficient, so

nothing came of the issue.

During the first 13-week hearing in

Chun, the subject was not raised. It was

only after the second remand hearing

on the Draeger firmware that the wheels

slowly started turning. It was known

that the fuel cell component deteriorat-

ed. (The Alcotest measures breath alco-

hol via both an inferred (IR) and electro

chemical (EC) sensors, which are also

called a fuel cell.) But it was not known

until this second hearing in Chun that

Draeger deployed an algorithm in its

firmware that actually borrowed the IR

reading to compensate when the EC

reading was up to 125 percent of the

allowed tolerance between the EC and

IR readings (a different tolerance dis-

cussed earlier). Finally, the question of

why the manufacturer originally

required six-month calibrations started

to make sense.

As amicus, the NJSBA submitted the

original Foley discovery material with

that 1998 Draeger recommendation first

to the Chun special master and then to

the Court itself.

The Court ultimately held:

The record reflects that a semi-annual

inspection and recalibration program

recommended by the Special Master is

consistent with the manufacturer’s rec-

ommendations. At the same time, it

provides a useful safeguard by afford-

ing a more regular opportunity to

evaluate and replace aging fuel cells.

We discern no reason to permit the
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State to continue to adhere to its pro-

gram of annual recalibration, particu-

larly in light of the concerns raised as

to the utilization of a compensating

algorithm in the interim.51

The question of whether this particu-

lar finding should be applied retroac-

tively to matters pending at the time of

the decision (i.e., Chun stay case) was

decided in State v. Pollock,52 which held

that it should not.

[T]he Court [in Chun] required the

State to “forthwith” “[c]ommence

inspection and recalibration of all

Alcotest devices every six months in

place of the current annual inspection

and recalibration program.” Id. at 153,

943 A.2d 114. The use of “commence”

in the order is consistent with the

Court’s language in the body of the

opinion that it could “discern no rea-

son to permit the State to continue to

adhere to its program of annual recal-

ibration.” Id. at 123, 943 A.2d 114

(emphasis added).53

The Court was very specific in decid-

ing that this particular issue was not to

be applied retroactively. This is not a

general pronouncement regarding all

the conditions established by Chun.

Other Firmware Issues
In addition to what has been dis-

cussed, the Court in Chun also directed

“that the State arrange to have the soft-

ware corrected to re-enable the cata-

strophic error detection feature,”54 and

“that the firmware be locked so that only

the manufacturer will be able to make

changes to it, which changes may then

be downloaded by the coordinators.”55

The Court required as well “that the

device be programmed so that on all

future AIR printouts, the firmware ver-

sion then being utilized by the device is

reported.”56 Likely due to the hidden tol-

erance change noted above, the Court

also specifically ordered that, in the

future, the state must give clear notice

of any changes to the firmware.

We therefore have concluded that this

required notice, to the parties, the

public and the amicus NJSBA, of the

future firmware revisions must be suf-

ficiently specific to identify the pro-

posed changes in a manner that

affords notice in compliance with due

process. A generic notice to the effect

that the firmware has been revised, in

light of some of the previous alter-

ations that we today correct, will not

suffice. [Footnote] 3857

What will happen once all the

required changes are made? Will there

have to be another scientific reliability

hearing? In footnote 38, the Court

leaves the issue for another day:

[Footnote] 38. We note that the par-

ties asked this Court to appoint an

independent software house to be

responsible for any future reviews of

the Alcotest source code. We decline

to do so at this time, and will deter-

mine that issue should there be a chal-

lenge in the future to the scientific

reliability of the Alcotest based on

future firmware revisions.58

Training
The special master report required

Draeger to “scrupulously” follow the

provision of an agreement made

between Draeger and the Chun defense

called Addendum A, as a condition of

reliability. One of the key provisions of

that agreement was that Drager would

sell machines and firmware to defense

and defense experts in the future. How-

ever, there is no mention of that in the

Chun opinion itself. This is a tremen-

dous shackle to try to defend in an

Alcotest case. Without machines,

experts simply cannot do the continu-

ing science necessary to test various

issues as they develop.

The special master has also imposed a

condition that the state provide training

to defense attorneys and defense experts.

The Court did recognize training as a

condition, but ordered that Draeger,

rather than the state, must provide it:

We...direct that Draeger make Alcotest

training, substantially similar to that

provided to Alcotest operators and

coordinators, available to licensed New

Jersey attorneys and their designated

experts. The training shall be offered at

regular intervals and at locations with-

in the State of New Jersey, at a reason-

able cost to those who attend.59

So far, Draeger has offered only two

training courses since Chun, one in

North Jersey and one in South Jersey.

However, there has been no training

offered in the last year and a half.

Repair Records
The Court briefly dealt with the issue

of repair records.

The record includes scant evidence

relating to repair history of any of

these devices. Presumably the devices

that were part of the evidence in the

prosecutions for the named defen-

dants were so newly put into service

that no repairs have been needed. At

the same time, there is evidence sug-

gesting that from time to time one or

more of the devices has been adjusted

by a coordinator or returned to

Draeger for repair. The record reflects

that in either event, a document is

generated by the coordinators that

evidences those repairs. We commend

to the State the establishment of a

protocol for maintaining repair logs to

the extent that these become more

frequent and, therefore, potentially

relevant.60

Subsequently in State v Maricic,61 the
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Appellate Division issued a per curiam,

three-judge panel opinion confirming

the right to obtain repair records in dis-

covery.

It appears most police officers, who

are trained to report and document

every aspect of every police action they

do, are not creating any reports when

they call a coordinator about the mal-

function of a $13,500 machine, or when

they send one back to the factory for

repairs. There are no local memos docu-

menting calls for or decisions to send a

machine for repairs. All that is usually

seen in discovery (and then only upon

court order) are copies of the Fed Ex or

UPS bills. Recently, however, the state

police have instituted a routine report

to briefly summarize what the coordina-

tor did regarding repair issues. Overall,

though, there is still a lack of repair logs

called for by the Court.

Foundational Documents
The special master identified 20 doc-

uments (although he grouped them into

12 items) that he held were needed to be

placed into evidence by the state as a

foundation for admissibility of any

reading.

(1) Calibrating Unit, New Standard

Solution Report, most recent change,

and the operator’s credentials of the

officer who performed that change;

(2) Certificate of Analysis 0.10 Percent

Solution used in New Solution Report;

(3) Draeger Safety Certificate of Accu-

racy Alcotest CU34 Simulator; (4)

Draeger Safety Certificate of Accuracy

Alcotest 7110 Temperature Probe; (5)

Draeger Safety Certificate of Accuracy

Alcotest 7110 Instrument (unless more

relevant NJ Calibration Records

(including both Parts I and II are

offered)); (6) Calibration Check (includ-

ing both control tests and linearity

tests and the credentials of the opera-

tor/coordinator who performed the

tests); (7) Certificate of Analysis 0.10

Percent Solution (used in Calibration-

Control); (8) Certificate of Analysis

0.04, 0.08, and 0.16 Percent Solution

(used in Calibration-Linearity); (9) Cali-

brating Unit, New Standard Solution

Report, following Calibration; (10)

Draeger Safety Certificate of Accuracy

Alcotest CU34 Simulator for the three

simulators used in the 0.04, 0.08, and

0.16 percent solutions when conduct-

ing the Calibration-Linearity tests; (11)

Draeger Safety Certificate of Accuracy

Alcotest 7110 Temperature Probe used

in the Calibration tests; and (12)

Draeger Safety, Ertco-Hart Digital Tem-

perature Measuring System Report of

Calibration, NIST traceability.62

The Supreme Court did not go quite

as far, requiring only what it called “core

foundational documents”63 be admitted

into evidence.

The [core] foundational documents

that we conclude need to be entered

into evidence therefore are few. They

are: (1) the most recent calibration

report prior to a defendant’s test, with

part I-control tests, part II-linearity

tests, and the credentials of the coordi-

nator who performed the calibration;

(2) the most recent new standard solu-

tion report prior to a defendant’s test;

and (3) the certificate of analysis of the

0.10 simulator solution used in a

defendant’s control tests. Absent a

pre-trial challenge to the admissibility

of the AIR based on one of the other

foundational documents produced in

discovery, we perceive of no reason to

require that they be made a part of

the record routinely.64

However, all of the foundational doc-

uments, whether core or not, “should

continue to be produced in discovery.”

But what happens when the state does

not do so? There may be a difference

between the two types of documents. The

core documents are required elements of

the state’s case to admit a reading. A

defendant has no obligation to point out

deficiencies in the state’s case. Therefore, a

defendant may be able to simply wait for

the trial and object to admission of evi-

dence not provided as required by Chun in

discovery. However, regarding the non-

core foundational document, a defendant

may have to complain ahead of time.

Who Must Testify?
After two rounds of special master

hearings, four rounds of briefings to the

Supreme Court and two oral arguments

before them, the Chun Court asked the

parties and amicus curiae to brief the

issue of the effect of Crawford v. Wash-

ington,65 and a defendant’s right to con-

frontation on the issues in the case

before it. Their final conclusion was that

the core foundational documents were

not testimonial in nature, and could

therefore be admitted without the testi-

mony of the officer who performed the

new solution report and the coordinator

who performed the calibration.

Regarding the AIR itself (which is not

an enumerated foundational document,

but rather the subject for which the

foundation must be laid), the Court

stated:

Although we have concluded that the

AIR is not testimonial, we have never-

theless concluded that defendants are

entitled to certain safeguards that we

have required be implemented in pros-

ecutions based on the Alcotest. We

have directed that an opportunity for

cross-examination similar to that

described in Simbara and Romano be

provided to these defendants through

our requirement that the operator of

the device be made available to testify.

Likewise, we have required the routine

production in discovery of all of the

foundational documents that might

reveal some possible flaw in the oper-

ation of the particular device and we

have demanded that the core founda-

tional documents that establish the

good working order of the device be
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admitted into evidence.66

Having “required the routine produc-

tion in discovery of all of the founda-

tional documents that might reveal

some possible flaw in the operation of

the particular device,”67 the Court fur-

ther explained in footnote 47:

We presume that, in the event that

any defendant perceives of an irregu-

larity in any of these documents that

might affect the proper operation of

the device in question, timely issuance

of a subpoena will suffice for purposes

of protecting that defendant’s rights.

Were the use of the subpoena power

to become routine, we would com-

mend to the parties, with the assis-

tance of our municipal courts, the use

of pretrial de bene esse depositions or

video conferencing technology to

reduce the burden on the State or any

independent testing laboratories.68

While these documents themselves

are not testimonial, nevertheless, in

order to protect the “defendant’s rights”

of cross-examination regarding whether

the machine was in “good working

order” the Court recognizes the right

that a defendant has to cross-examine

the coordinator, the new solution opera-

tor, the lab tech, and Draeger tech,

behind the documents. By using the

word “perceives,” the Court appears to

be clearly saying that the defendant’s

right to have the witness is entirely sub-

jective to the defendant. Moreover, they

are envisioning that, such a right being

subjective, the flood gates may open. For

example in a routine blood and drug

case, the defendant may simply request

a trial and the hospital and lab witnesses

must be subpoenaed as part of the state’s

case. They therefore offer the suggestion

that the court consider “bene esse deposi-

tions or video conferencing technology

to reduce the burden on the State or any

independent testing laboratories.”69

Oddly, the Court says “issuance of a

subpoena will suffice.” The mere

issuance of a subpoena cannot, of

course, protect the right of confronta-

tion unless the witness shows up. Per-

haps the Court just took it for granted

that once a subpoena is properly issued,

the witness would show up. But what if

he or she does not? In that Ertco-Hart

case from Monmouth County,70 a clear

issue arose regarding whether a non-

Ertco-Hart certification could substitute

for the Ertco-Hart one required by Chun.

The defendant subpoenaed a witness

from the substituted company. When

the witness did not appear, the munici-

pal court held that footnote 47 had

been satisfied by the mere issuance of

the subpoena. That case is now on

appeal at the Appellate Division, and

perhaps this issue will be addressed

there differently.

Forthwith?
As technology pervades every part of

life today, it should not be surprising

that it has come of age in the courts too.

However, Chun tells us that the state

may be restricted, in great detail, in its

use of technology. The role of the gate-

keeper of evidence that comes into the

courts remains one of the Judiciary’s

chief functions. The Court did not bow

to the inherent pressure caused by the

state’s decision to implement the

Alcotest statewide before there was a

clear judicial approval of the technolo-

gy. Instead, the Court urged the state to

halt implementation, which it did, stop-

ping at 17 of the 21 counties until after

Chun was decided. The Court did not

flinch at the fact that stayed sentences

mounted as it took the time necessary to

have the machine tested in the crucible

of the adversarial system.

Although one side or the other can

complain about parts of Chun, the rul-

ing stands for much more than its parts.

It stands as a bulwark against the arbi-

trary use of technology by the state to

convict defendants.

Yet it is only a bulwark if the condi-

tions imposed are respected. Attached to

Chun was the Court’s order. Much of it

commanded the state to comply with its

provisions “forthwith,” but that was

two-and-a-half years ago. As this maga-

zine goes to press, the firmware has not

been revised. Defendants have not been

given access to a centralized database of

digital data. Draeger training has

stopped. Judges and lawyers are still

forced to do multiple calculations to

correct for a doubled tolerance code pur-

posely written into the firmware by the

state without authority.

The NJSBA moved before the Court at

three months after the order, and then

again at one year. However, in both

instances the Court declined to hear the

motions. �
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STATE V CHUN ____ N.J. _____ (2008) 
 

PREDICATES FOR ADMISSION OF AN ALCOTEST READING 
 
“Although we have concluded that the AIR is not testimonial, we have nevertheless concluded that 
defendants are entitled to certain safeguards that we have required be implemented in prosecutions based 
on the Alcotest. [1] We have directed that an opportunity for cross-examination similar to that described 
in Simbara and Romano be provided to these defendants through our requirement that the operator of the 
device be made available to testify. [2] Likewise, we have required the routine production in discovery of 
all of the foundational documents that might reveal some possible flaw in the operation of the particular 
device and [3] we have demanded that the core foundational documents that establish the good 
working order of the device be admitted into evidence. 
 

Chun slip opinion  p129 (enumeration and emphasis added)  
______________________________________________________________________________ 
 
NOTE : All items below in bold  are required to be proffered at trial. All bold and non-bold must 
be produced in regular discovery as a predicate for admission of a reading. Those with an “*” 
indicate “core foundational documents” 
 
AIR AND OPERATOR CREDENTIALS (requires testimony of operator) 
 

1. AIR (with the testimony of the operator only) 
2. Operators credentials 

 
ALL  FOUNDATIONAL DOCUMENTS MUST BE PRODUCED IN DISCOVERY AS A 
PREDICATE FOR ADMISSION OF A READING 
 

3. *Calibrating Unit, New Standard Solution Report, most recent change,  
4. and the operator’s credentials of the officer who performed that change;  
5. *Certificate of Analysis 0.10 Percent Solution used in New Solution Report;  
6. Draeger Safety Certificate of Accuracy Alcotest CU34 Simulator;  
7. Draeger Safety Certificate of Accuracy Alcotest 7110 Temperature Probe;  
8. Draeger Safety Certificate of Accuracy Alcotest 7110 Instrument (unless more relevant 

NJ Calibration Records (including both Parts I and II are offered));  
9. *Calibration Check (including both control tests and linearity tests)  
10. *and the credentials of the operator/coordinator who performed the tests;  
11. Certificate of Analysis 0.10 Percent Solution (used in Calibration-Control);  
12. Certificate of Analysis 0.04,  
13. 0.08,  
14. and 0.16 Percent Solution (used in Calibration-Linearity);  
15. Calibrating Unit, New Standard Solution Report, following Calibration;  
16. Draeger Safety Certificate of Accuracy Alcotest CU34 Simulator for the three simulators 

used in the 0.04,  
17. 0.08, and  
18. 0.16 percent solutions when conducting the Calibration-Linearity tests;  
19. Draeger Safety Certificate of Accuracy Alcotest 7110 Temperature Probe used in the 

Calibration tests; and  
20. Draeger Safety, Ertco-Hart Digital Temperature Measuring System Report of Calibration, 

NIST traceability. 
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DIRECTOR OF THE COURTS P.O.BOX037 
TRENToN, NEW JERSEY 08625·0037 

MEMORANDUM 

TO: Municipal Court Judges 
Municipal Court Directors and Administrators 

FROM: Philip S. Carchman, P.J.A.D. 

SUBJ: Procedures for OWl Sentences Previously Stayed by State v. Chun Order 

DATE: March 31,2008 

On March 17, 2008, the Supreme Court issued its opinion in State v. Chun, __ 
N.J. __ (2008), holding that the Alcotest breath testing device (Aicotest) is scientifically 
reliable to measure blood alcohol content (BAC), subject to certain conditions. At the 
same time, the Court issued an Order which, among other things, vacated the stay it had 
previously imposed on the execution of sentences of certain driving while intoxicated 
(DWI) convictions. This memorandum will provide the municipal courts with guidance on 
how to proceed with the DWI cases in which the stay of execution of sentence has now 
been vacated. 

ldentifving the Affected Cases 

In courts in which the police have been using the Alcotest to measure BAC, court 
staff shall develop a list of all DWI cases in which the sentence had been stayed under 
Chun. In order to do this, the staff should access, in RMDS, the report entitled "Cases 
on Appeal" (TFC1740), a monthly cumulative report. The staff should review the cases 
on that report that show the violation number as N.J.S.A. 39:4-50 (OWl), and the appeal 
status of "ST" (stayed), to determine whether the sentences of those cases had been · 
stayed under Chun. The most recent version of the "Cases on Appeal" report will be 
available on April 7, 2008. The court staff shall then provide a list of those cases to the.··. 
municipal prosecutor and the municipal court judge no later than April 12, 2008. · 
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. , For those identified cases, the municipal court judge shall schedule court dates 
as promptly as possible. The court staff shall send notice of the hearing by ordinary 
mail to defendant and to defense counsel, if any. The staff must also give notice oft~e 
hearing date to the municipal prosecutor. The municipal prosecutor, defendant, and 
defense counsel, if any, must appear at the hearing, which shall take place in open 
court. At the hearing, the "State shall ... produce a calculation, in a form consistent 
with Worksheet A ... [attached to the opinion in State v. Chunl. that ensures that the 
two [breath] samples meet the acceptable range-of tolerance .... " March 17, 2008 

' Supreme Court Order, State v. Chun, par. 1A(1)(a). Further, ''the court shall verify the 
accuracy of the State's calculations and ... make the calculation a part of the record to 
facilitate further review." March 17, 2008 Supreme Court Order, State v.Chun, par. 
1A(1 )(b). 

The judge, after verifying the worksheet, must, at the hearing, again inform 
defendant of the sentence that had been imposed, collect defendant's driver's license or 
licenses, and inform defendant, orally and in writing, of the enhanced penalties for 
subsequent DWI violations, the penalties for driving while suspended, and the penalties 
for failing to satisfy the requirements of the Intoxicated Driving Program Unit, even if this 
information was previously given to defendant at the initial sentencing hearing. N.J.S.A. 
39:4-50(b) and (c). However, if defendant or defense counsel raises facially meritorious 
issues calling into question the admissibility of defendant's Alcotest reading under 
Chun, the judge may ask the parties to brief the issues, so that the judge may give the 
issues thoughtful and deliberate consideration. 

Recording Sentence and Notifying the Motor Vehicle Commission 
and the Intoxicated Driving Program Unit 

Once the !)entence has been executed, the court staff must update the ATS 
system with return appeal (RA). If the sentence imposed is different than the sentence 
originally imposed and stayed, the court staff must modify the disposition in ATS 
accordingly. All sentences executed at these hearings, whether modified or not, must 
be sent to the Motor Vehicle Commission. Instead of sending out a manual MF1 card, 
the staff should screen print the ATS disposition screen and mail it to: 

The Motor Vehicle Commission 
225 East State Street 

PO BOX 134 
Driver Management: Authorization Unit 

Trenton, NJ 08666 
Attention: Dennis Maddalena 

This address is dedicated solely to this purpose. 
- - ---- --
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Intoxicated Driving and Related Offenses," detailing the sentence and signed by the 
defendant, to the Intoxicated Driving Program Unit, even if the court had previously sent 
one. 

Defendant's Failure to Appear 

If defendant fails to appear at the scheduled hearing date, the court may proceed 
under R. 7:2-2(c) and R. 7:8-9 with suspending defendant's driver's licens~ or issuing a 
warrant. Judges should keep in mind, however, before taking such actions, that some 
of the affected cases are, by now, over two years old, and defendant thus may have 
changed address since the last hearing date. 

Training for Judges 

Judges are reminded that the Administrative Office of the Courts has scheduled 
three trainings on "Aii:otest and State v. Chun Update" on April 22, May 13 and June 27, 
2008. All municipal court judges are required to attend one of these three sessions. 
These trainings will include a comprehensive discussion of the State v. Chun opinion. 

If you have questions regarding this policy, please feel free to contact Robert W. 
Smith, Assistant Director, at (609) 984-8241. 

c: Chief Justice Stuart Rabner 
Attorney General Anne M. Milgram 
Sharon A. Harrington, Chief Administrator, MVC 
Ann Wanamaker, Acting Chief, IDP 
Assignment Judges 
Trial Court Administrators 
AOC Directors and Assistant Directors 
Presiding Judges-Municipal Court 
Municipal Division Managers 
John Deii'Aquilo, D.A.G. 
Dennis Maddalena 
John P. McCarthy, Jr., Director 
Steven D. Bonville, Special Assistant 
Robert W. Smith, Assistant Director 
Lawrence E. Walton, Chief 
John Podeszwa, Chief 
Debra Jenkins, Chief 
Carol A. Welsch, Esq. 
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Please info:nn all local .law enfo;cem$t personnel to direct .:mY questions regarding the 
implementation oftltis interim proc~u!'e to thoiir respective County Prosecutor's Office .. . . . . . 

Very truly yours, 

.·~ . . . J - . 
H.e~;ter Agudosi ~ 
Chief · · 
Ptosecutors Supervision ~d Coordination Bureau 

Attachment 
c: Attorney General, Ann,e Milgram, Dep . .u-tment of Law & Public Safety 

PMG Ficardo.Solamo,Department ofLa.w & J?ublic Sa£ety 

AAG Peborah Gxamiccioni, Director, Division of Criminal Justice 
P,.AG Boris Moczula, Actiug DirllCtor, bivision of Criminal Justice 
AAG Gladys Rodriguez, Deputy Direc!or, Division of Criminal Justice 

Det/SfC Paul Spirit, SuJ?ervisor, :Nrsp, Alcohol & Drug Testing Unit 
Traffic Records Unit, Criminal J'ustic~iR,ecords Bureau, NJSP 
Alit Tungare, Acting C.hief, NJSP Offt~e of Forensic Science . . . . . 
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J.:D~ . 

STATE OF NEW JERSEY, 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION-CRIMINAL PART 
CAMDEN COUNTY 

-VS· APPEAL N0.19-2006 

HAROLDO RODRIGUEZ, OPINION AND ORDER FINDING 
HAROLDO RODRIGUEZ GUll TY OF 
VIOLATING N.J.S. 39:4-SO(a) 

Defendant 

Appearances: 

Lauren Pratter, Esq., Assistant Prosecutor 
Office of the Camden County Prosecutor E 
Frederic L Bor, Esq. TR U 
Attorney tor defendant Haroldo RodriguUJ , 

1;J,UAw 
Decided: April 27, 2006 ~:_:;::::;::.:;::;.:::~;fri""tf=:"" 

\>Jillit:.m J. Cc-o.l 
COOK, J.S.C. 

INTRODUCTION 

Defendant Aaroldo Rodriguez appeals h1s Cherry Alii Mumc1pal Court 

conviction for driving while intoxicated {DWI), in violation of N.J.S.A. 39:4-50(a). 

This was Rodriguez' second DWI conviction. Fines, penalties, costs and 

surcharges totalling $864 were imposed, ·as well as two years' ficense and 

registration suspension, 48 hours detention at the Intoxicated Drivers Resource 

Center (IRDC), and 30 days community service. Judge Bernardin stayed the 

sentence pending the outcome of this appeal. 

412 
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1 of 6 DOCUMENTS

STATE OF NEW JERSEY, PLAINTIFF, v. JANE H. CHUN, ET AL.,
DEFENDANTS.

M-1538-12, M-1539-12, M-1540-12 September Term 2012, 072341

SUPREME COURT OF NEW JERSEY

215 N.J. 489; 73 A.3d 1241; 2013 N.J. LEXIS 851

September 18, 2013, Decided

PRIOR HISTORY: State v. Chun, 194 N.J. 54, 943
A.2d 114, 2008 N.J. LEXIS 133 (2008)

JUDGES: [***1] Honorable JAYNEE LaVECCHIA,
Presiding Justice. ASSOCIATE JUSTICES
LaVECCHIA, ALBIN, and PATTERSON and JUDGES
CUFFand RODRIGUEZ (both temporarily assigned) join
in JUSTICE HOENS's Order for the Court. CHIEF
JUSTICE RABNER did not participate.

OPINION

[**1241] [*489] ORDER

This Court having previously issued its unanimous
opinion addressing the challenges raised by defendants to
the scientific reliability of the Alcotest 7110 MKIII-C
(the Alcotest), see State v. Chun, 194 N.J. 54, 943 A.2d
114 (2008), and the Court having issued, along with its
opinion, its implementing Order of March 17, 2008, see
id. at 149-56, 943 A.2d 114,

And defendants having moved, M-1538, for an Order
in Aid of Litigants' Rights, see R. 1:10-3, contending that
the State has failed to comply with this Court's March 17,
2008, Order, principally by failing to create and maintain
a centralized statewide database, and asserting more
specifically that the database lacks integrity because it

differs from the manner in which data was previously
stored on and available on CD-ROM, is incomplete as to
certain types of files and calibration cycles, is presented
in a format different from the one noted in the report of
the Special Master, and is subject to the third-party
software [***2] developer's fee,

And defendants having requested that this Court
deem the State to have violated the March 17, 2008,
Order and that this Court therefore direct the State to
redesign the database to comply with defendants'
understanding of the meaning and intent of this Court's
March 17, 2008, Order, and that this Court further direct
the State to ensure the integrity of the data in the database
and order other relief,

And the State having responded to the factual
assertions concerning the integrity and operation of the
centralized statewide database raised by defendants
through the affidavits of Howard J. Baum, Ph.D.,
Director of the Office of Forensic Sciences (OFS), a
Division of the New Jersey State Police, and of Ali M.
Alaouie, [*490] Ph.D., an OFS research scientist charged
with oversight and monitoring of Alcotest data
downloads and database integrity,

And the State having moved, M-1539, for an Order
in Aid of Litigant's Rights, see R. 1:10-3, seeking to
modify the Court's March 17, 2008, Order and to
authorize the State to continue to utilize the Alcotest with
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Firmware version 3.11, which was evaluated during the
proceedings that led to this Court's March 17, 2008,
Opinion and Order,

And [***3] the State having therefore requested that
it be relieved of further compliance with Paragraph 2 of
this Court's Order of March 17, 2008, based on the State's
representation that Firmware 3.13, which is the Alcotest
software that was created in conjunction with Draeger
Safety Diagnostics, Inc. (Draeger), the manufacturer and
supplier of the Alcotest, in compliance with Paragraph 2
of this Court's March 17, 2008, Order, would effectively
render the previously created database unusable and
unworkable,

And the State having represented to the Court that
Draeger has advised that the Alcotest will no longer be
serviceable after 2016 and that the State is now in the
process of evaluating alternate breath testing devices for
implementation,

And defendants also having moved, M-1540, for an
Order in Aid of Litigants' Rights, see R. 1:10-3,
contending that, absent compliance with Paragraph 2 of
this Court's March 17, 2008, Order, which directed that
the specified software changes be made "forthwith[,]" the
Alcotest is unsuitable for use in New Jersey,

[**1242] And defendants having challenged the
reliability of the Alcotest 7110 utilizing Firmware version
3.11 both in general and in particular through reiteration
[***4] of and expansion upon arguments raised during
the proceedings that led to this Court's March 17, 2008,
Opinion and Order, including defendant's challenge to the
Firmware's utilization of the fuel cell drift algorithm and
the absence of implementation of software to account for
the demonstrated physiological differences that impede
the ability of women [*491] over the age of sixty to
provide a sufficient breath sample and that therefore
raised the specter of inappropriate charges being brought
against such women for refusal, see N.J.S.A. 39:4-50.4a,

And defendants having therefore requested that this
Court declare that the Alcotest is not sufficiently
scientifically reliable to be utilized in any prosecution for
driving under the influence of alcohol,

And amicus curiae New Jersey State Bar Association
having urged this Court to appoint a Special Master to
engage in fact finding and evaluation of the State's
compliance with this Court's March 17, 2008, Order and

to oversee enforcement and implementation of that Order
in all respects,

And the Court having considered the papers filed in
support of and in opposition to each of the motions, and
the Court having entertained the oral arguments of the
[***5] parties and on behalf of amicus concerning the
motions,

And the Court having concluded that the centralized
statewide database is fully in compliance with this
Court's Order of March 17, 2008, in all respects,

And the Court having further concluded that
defendants have failed to demonstrate that the State has
"willfully refused" to comply with this Court's March 17,
2008, Order, see Pasqua v. Council, 186 N.J. 127, 141
n.2, 892 A.2d 663 (2006), and that the State has
demonstrated that in spite of its best efforts to do so, it
does not have the ability to comply with Paragraph 2 of
the Order, see Manalapan Realty, L.P. v. Twp. Comm. of
Manalapan, 140 N.J. 366, 392, 658 A.2d 1230 (1995),
because of the unanticipated but unavoidable adverse
impact of compliance that the implementation of
Firmware version 3.13 would have upon the continued
viability of the existing database,

And the Court having further concluded that the
Alcotest 7110, utilizing Firmware version 3.11, remains
scientifically reliable, and generates results that are
admissible to prove a per se violation of the statutory
prohibitions on driving while under the influence of
[*492] alcohol, when those results are utilized in strict
compliance with Paragraphs 1, [***6] 3, 4, 5, 6 and the
associated worksheets attached to this Court's March 17,
2008, Order,

And the Court having further concluded that
although Paragraph 1(A)(3) of this Court's March 17,
2008, Order directed that certain AIR results be
inadmissible in prosecutions of women over the age of
sixty for violations of the refusal statute, see N.J.S.A.
39:4-50.4a, a further remedy is now necessary to protect
the equal protection rights of women falling into that
category,

And for good cause appearing,

1. IT IS ORDERED that defendants' motions for
Orders in Aid of Litigants' Rights, M-1538, M-1540, are
denied; and
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2. IT IS ORDERED that the State's motion, M-1539, for
relief from further compliance with Paragraph 2 of this
Court's March 17, 2008, Order is granted; and

3. IT IS ORDERED that the State's motion, M-1539,
for authorization to continue to utilize the Alcotest 7110
with Firmware version 3.11, and to deem the results
admissible in accordance with this [**1243] Court's
March 17, 2008, Order and associated worksheets, with
the exception of the provisions of Paragraph 2 thereof, is
granted; and

4. IT IS ORDERED that, in addition to the directive
in Paragraph 1(A)(3) of this Court's March 17, 2008,
Order, [***7] concerning admissibility of Alcotest
results for women over the age of 60 in prosecutions for
refusal, see N.J.S.A. 39:4-50.4a, if the only evidence of
refusal is the inadmissible AIR, such women may not be
charged with, prosecuted for, or convicted of that offense.

WITNESS, the Honorable Jaynee LaVecchia,
Presiding Justice, at Trenton, this 18th day of September,
2013.

Page 3
215 N.J. 489, *492; 73 A.3d 1241, **1242;

2013 N.J. LEXIS 851, ***6
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PROCEDURAL HISTORY 

Haroldo Rodriguez moved to suppress the results of an Alcotest that was 

administered to him at the Cherry Hill Police Department ("CHPD") on August 

28, 2005. The Alcotest yielded blood-alcohol content readings of 0.17%. 

Rodriguez did not challenge the reliability ofthe Alcotest device that was used 

to measure his blood-alcohol content level. ~the January 10, 2006 Order of 

the Supreme Court in State v. Chun. Rather, he challenged the accuracy ofthe 

"temperature probe" that was utilized by State Police Trooper William Cross to 

install the Alcotest device at the CHPD on April 20, 2005. The State asserted 

through the testimony of Trooper Cross that the accuracy of the temperature 

probe he utilized during his installation of the CHPD Alcotest unit on April 20, 

2005 was certified by Drager Safety Diagnostics, Inc. ("Drager") in Exhibit S-8, 

the "Certificate of Accuracy" issued by Drager for the period from June 3, 2004 

to June 3, 2005. 

Judge Bernardin denied Rodriguez' suppression. Rodriguez then entered 

a conditional plea of guilty to a per se violation of N.J.S.A. 39:4·50(a), driving ~ 

motor vehicle with a blood-alcohol level of 0.08% or more. Through his counsel, 

Rodriguez stipulated that the Alcotest's blood-alcohol readings were 0.17%. 

Rodriguez appeals the denial of his suppression motion. 

TRIAL DE NOVO STANDARDS 

A trial de novo was conducted by this Court on the evidentiary record in 
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the Municipal Court proceedings before Judge Bernardin. R. 3:23-B(a). The 

evidentiary record consists of the testimony of New Jersey State Police Trooper 

William Cross, and the exhibits. 

This Court is bound by the evidentiary record before the Municipal Court, 

and its function is to determine the case completely anew on the record made 

by the Municipal Court, giving due although not necessarily controlling regard 

to Judge Bernardin's opportunity to assess the credibility of the witnesses. 

Additionally, this Court must make it own findings of fact. Middlesex Health 

Dept. v. lmportico, 315 N.J. Super. 397,406 (Law Div.1998) (citations omitted). 

As Judge Pressler explained in State v. Ross, 183 N.J. Super. 67 (App. Div. 

1983): 

A trial de novo by definition requires the trier to make his own 
findings of fact. He need, furthermore, give only due, although not 
necessarily controlling, regard to the opportunity of the municipal 
court judge to judge the credibility of the witnesses. His is notthe 
appellate function governed by the substantial evidence rule but 
rather an independent fact-finding function in respect of 
defendant's guilt or innocence. See, e.g. State v. States, 44 N.J. 
285, 293 (1965); State v. Johnson, 42 N.J.146, 157 (1964). 

[!g. at 75]. 

THE EVIDENCE 

Trooper William Cross is the New Jersey State Police Coordinator-

Inspector for the Alcotest device. In the course of his duties, he installed 133 

"Aicotest 711 0" devices between April 1, 2005 and the second week of May, 

2005. These included Trooper Cross' installation of an Alcotest 7110 device at 
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the Cherry Hill Pollee Department ("CHPD") on April20, 2005. That AI co test unit 

was the same unit used by the CHPD to test Rodriguez' blood-alcohol content 

on August 28, 2005, following his arrest. 

Trooper Cross explained that only one "temperature probe" was assigned 

to him for use in all of the 133 of the Alcotest device installations he performed 

between April1 and the second week of May, 2005, including the April20, 2005 

installation at CHPD. During that April- May 2005 installation period, the serial 

number ofthe temperature probe he utilized was "0078". That is the same serial 

number ofthe temperature probe whose accuracy was certified by Drager, the 

manufacturer of that temperature probe, in Drager's "Certificate of Accuracy" 

for temperature probe "0078", for the period from June 3, 2004 to June 3, 2005. 

Exhibit S-8; !· 75-17 toT. 76-9. Thus, Trooper Cross' April20, 2005 installation 

of the Alcotest unit at the CHPD was within the June 3, 2004 - June 3, 2005 

period covered by Exhibit S-8, Prager's Certificate of Accuracy for temperature 

probe "0078". Trooper Cross' testimony on this subject follows: 

Q. How many temperature probes were assigned to you? 

A. One. 

Q. Okay. So the temperature probe marked as S-8, would that be the 

one that was assi.gned to you? 

A. That's correct. 

Q. It would be right here. There you go. 
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A. Yes, that's correct. 

Q. Okay. And that would be the one that you would have ever got-

that you've ever received? 

A. That's the only one I received during that installation time frame. 

Q. Okay. And during that installation time frame, would that be the 

serial number that's ID'd on S-8, that you said before that ends 0078? 

A. Ends in 0078, correct. 

Q. And that is the one that's in your - that was in your possession 

during that time period? 

A. Yes, it was. 

[I. 75-17 toT. 76-9). 

Rodriguez' suppression motion hinges on the assertion that Trooper Cross' 

installation of the Alcotest 7110 unit atthe CHPD on April20, 2005 was deficient, 

because there was no evidentiary "linkage" or "connection" between the 

"Aicotest 7110 Temperature Probe" that he used during that installation; and 

Exhibit S-8, the "Drager Safety" Alcotest 7110 Temperature Probe Certificate of 

Accuracy for temperature probe "serial no. 0078", which certified that 

temperature probe's accuracy for the period from June 3, 2004 to June 3, 2005. 

T. 85-23 toT. 92-17. 

FINDINGS AND CONCLUSIONS 

I find the testimony of Trooper Cross wholly credible. It was neither 
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controverted nor contradicted in any material aspect. It bears the ring oftruth. 

Rodriguez' claim that there was no evidence linking the temperature 

probe that Trooper Cross used during his April20, 2005 CHPD Alcotest 7110 

installation, to Exhibit S-8, Drager's "Certificate of Accuracy'' for temperature 

probe serial no. "0078", must fail, since Trooper Cross testified without 

contravention that: {a) between April1, 2005 and the second week of May, 2005, 

he ·only had one temperature probe; (b) he used that same temperature probe 

during each of the 133 AI co test 7110 installations he performed from April 1, 

2005 to the second week of May, 2005, including during his April 20, 2005 

installation of the CHPD Alcotest device; (c) the temperature probe he used in 

all those installations was the one whose accuracy was certified in Exhibit S-8, 

serial no. "0078"; and {d) he can "link (Exhibit S-8) by testifying that that's the 

temperature probe [he] used during the initial installation and calibration ofthe 

[Cherry Hill Police Department Alcotest] instrument'' T. 71. 

Based on Trooper Cross' uncontroverted testimony, I find that the 

temperature probe he used to install the CHPD Alcotest unit on April 20, 2005 

was accurate, since it was the same temperature probe whose accuracy was 

certified in Drager's "Certificate of Accuracy", Exhibit S-8. 

It is also uncontroverted that CHPD's own temperature probe for the 

Alcotest device used to test Rodriguez on August 25, 2005, was certified as 

accurate by the temperature probe manufacturer for the period from January 28, 
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2005 to January 28, 2006. That period included August 25, 2005, the date 

Rodriguez was tested. ExhibitS-10, "Drager Safety Alcotest7110 Temperature 

Probe Certificate of Accuracy". 

Accordingly, Rodriguez' suppression motion is denied. Based on· his 

conditional guilty plea, I find that the State has proven beyond a reasonable 

doubt that Haroldo Rodriguez is guilty of a per se violation of N.J.S.A. 39:4-

50( a), operating a motor vehicle with a blood-alcohol concentration of 0.08% or 

more, based on the Alcotest device reading. 

This is Haroldo Rodriguez' second DWI offense. The sentence is as 

follows: 

• 2 years driver's license suspension. 2 years registration 
suspension. 48 hours detention at the I ROC, 30 days community 
service. 

• $50 VCCB. $75 SNSF. $33 costs. $200 OWl surcharge. $506 fine. 

Pursuant to the Supreme Court's January 10, 2006 Order jn State v. Chun, the 

sentence is stayed (the "sentences imposed on [repeat offenders] shall not be 

stayed unless the conviction is based solely on Alcotest device readings ... ").· 

Further, since Haroldo Rodriguez has entered a conditional guilty plea pursuant 

toR. 7:6-2(c), he reserves the right to apply for reliefto the Cherry Hill Municipal 

Court should the appeal in State v. Chun result in a determination that the 

Alcotest devices are not reliable. January 10, 2006 Order of the Supreme Court 

in Chun, p.4. 
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SO ORDERED, this 27th day of April, 2006. 
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STATE OF NEW JERSEY1 
DEPARTMENT OF LA WAND PUBLlC SAFETY 

DIVISION OF CRil\flNAL JUSTICE 

MEMORANDUM 

TO: Lt Lou Serrao, Unit Head, Alcohol/Drug Test Unit 
Division of State Police 

FROM: . DAG Stephen H. Monson 
Prosecutors Supervision & Coordination Bureau 

DATE: April3, 2006 

SUBJECT: Legill Advice: Alcotest 7110 :MK ill-C, Temjieratilie Probe DocUffieiitii:tion 

This memorandum has been prepared in response to, and is intended to provide legal 
advice, concerning a new defense tactic involving the admissibility of breath test results from an 
Alcotest 7110 MK ill-C. 

According to information received by this office from the Alcohol/Drug Test Unit 
(A/DTU) some defense counsel are challenging documents utilized in the presentation of the 
foundational criteria to admit chemical breath tests obtained on an Alcotest 7110 MK m-e 

. evidential breath test instrument. 

Docum!'lnts produced from the A!Cotest 7110 MK m-C are utilized by the prosecution to 
form the requisite foundational evidentiary basis to demonstrate, to the proof standard of"nb 
greater than clear ~d convincing evidence," (State v. Johnson, 42 N.J. 146, 170-171 (1964); 
Romano v. Kimmelman, 96 N.J. 66, 81 (1984); State v. Downie, 117 N.J. 450 (1990), cert. den . 

. 498 U.S. 819; 111 S.Ct. 63, 112 L.Ed.2d 38 (1990)) that a particular Alcotest 7110 MK ITI-C 
evidential breath test instrument was operating properly at the time of the test administered to a 
defendant. Romano v. Kimmelman, 96 N.J. at 73, 86, 87-88, 93, 94; State v. Downie, 117 N.J. at 

. 455, 460; State v. Garthe, 145 N.J. 1 (1996); State v. Cleveriey. 348 N.J. Super. 455, 459 (App. 
Div. 2002) .. Those documents include the: Alcohol Influence R~porl (AIR); "Calibrating Unit 
New Standard Solution Report," immediately preceding the AIR for a particular defendant; and 
"Calibration Record," prepared pursuant to N.J.A. C. 13:5 I ,4.3(h ), and the "Calibration Check 
Procedure" as establisheii and approved by the Forensic Lltboratory Director, Office of Forensic 
Sciences .of the Division of State Police. Each of those documents contains information 
regarding the Calibration Unit utilized by the Breath Test Coordinator in the Calibration Check 
procedure, the simulator solutions utilized during the Calibration·Check and the breath test as 
recorded on the AIR. 
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Legal Advice: Alcotest 711 D MK ill-C. Temperature Probe Documentation 
I 

Associated with those Alcotest 7110 MK ill-C documents are additional certification 
documents prepar~d by the manufacturer of the instrument- Draeger Safety Diagnostics, Inc. 
Those include~~Certificaies of Accuracy" from the manufacturer for: each specific Alcotest 7110 
MK ill-C instrument; each temperature probe utilized; each of the Calibrating Units utilized; and 
the Brtco-Hart Digital Temperature Measuring System device. All of these documents, taken 
together as. a whole, should otherwise be more than sufficient to satisfy a court to the requisite 
standard of proof that a particular Alcotest 7110 MK ill-C instrument was operating properly at 
the time any defendant was tested. 

However, we note that the structure ofNJ version 3.11 firmware in the Alcotest 7110 MK 
ill-C does not, -presently, provide a means by which to incorporate, and record, in the memo-ry of 
the instrw.nent, and on the instrument printouts, the serial number and probe value of any specific 
temperature probe or Black key probe utilized with that specific instrument. Apparently this lack 
of a direct record on the AIR, "Calibration Record," and "Calibrating Unit New Standard 
Solution Report," is being exploited by some defense counsel as a basis upon which they attempt 
to exclude otherwise valid chemical breath test results obtaiued on an Alcotest 7110 MK ill-C 
instrument in Nev/Jersey, claiming that proof of proper operation of the instrument cannot be 
established to the requisite standard of proof. 

While this office is of the view that such a claim is wholly lacking in both factual and 
legal merit, and has no support iu the case lltw of this State, we, are nevertheless, recommending 
a temporary course of corrective action as discussed below. This recommendation is made, iu 
part, pending resolution of the litigation in State v. Chun. eta!., Supreme Court Docket No. 
58,879, on the scientific reliability of the method of chemical breath testing employed in the 
Alcotest 7110 MK III-C evidential breath test instrument. A favorable result in that litigation 
will enable the State to proceed with any additional upgrades to the Alcotest 7110 MK III-C 
firmware for use ip. New Jersey, including necessary administrative changes to incorporate the 
informatidn presently not showri~ · We do not, however, anticipate attempting to further litigate 
this issue in the various Municipal Courts, as legal resources of this Division are limited. 

Pending a revision and upgrade of the existing NJ 3.11 version of the firmware, we offer 
the followiug two-recommendations. 

. (1) For Alcotest 7110 MK ill-C instruments already iu service anywhere in the State, we 
· recommend the Breath Test Coordinator who placed those ins!njments in service is to prepare a 
. Certification statement, pursuant toR. 1:4-4(c). Then, via a Special Report, submit that 

Certification statement directly to you, as the AIDTU Unit Head. A sample of a Certification-
statement is appended to, this memorandun1 and can be adapted by each Coordiuator, as 
necessary. This office will also assist in the preparation of a Certification statement, if requested. 

It is our view that these Coordinator Certification statements should be more than 
sufficient to adequately meet, if not exceed, the requisite foundational evidentiary proof criteria 
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Legal Advice: Alcotest 7110.MK ill-C. Temperature Probe Documentation 
I 

that the Alcotest 7110 MK ill-C was operating properly. 

. (2) ForAlcotest 7110 MK ill-C instruments not yet placed in service, or for any Alcotest 
7110 MKill-C instniments upon which a Calibration Check (NJ.A.C. 13:51-4.3(b)) is 
perfonned after this date, we recommend Coordinators take the following actions. 

After the first page of the Calibration Check, the "Calibration Record" fonn, is printed 
out from the printer attached to the Alcotest 7110 MK ill-C, the Coordinator is to print, in ink, 
the following infonnation in the space on that fonn immediately below the signature line: 

"Black-key Temperature probe serial #XXxxxxXx." {Coordinator initials} 
"Ertco-Hart Digital Temperature Measuring System serial #XXXXXXX." {Coordinator 
initials} 

· After the "Calibrating Unit New Standard Solution Report" fonn is printed out" :from the 
printer attached to the Alcotest 7110 MK ill-C, the Coordinator is to print, in ink, the following 
infonnation in the space on that form immediately above the signature line: 

''Temperature probe serial #XXXXXXXX." {Coordinator initials} 

The Coordinator should then place his initials at the end of the infonnation, printed by 
him on each of the documents. He should then sign each of the originals ofthe "Calibration 
Record'' and the "Calibrating Unit New Standard Solution Report" forms. The Coordinator 
should then make copies of each of the originals for retention by the Jaw enforcement agency, the 
Traffic Records Unit, CJRB, the A/DTU, and for the Coordinator. The signed original 
documents, along with the remaining Calibration Check documentation will be retained by the 
law enforqement agencywhich0wns that Alcotest 7110 MK ill-C instrument. 

.- . .. . 

We have attached examples of each of the forms, as a reference guide. 

It is our view that by recording the Black-key temperature probe informatioil,_and the 
Ertco-Hart Digital Temperature Measuring System information, directly on the "Calibration 
Record" form, and, by recording the Temperature probe infonnation for the temperature probe in 
that law enforcement agency, on the "Calibrating Unit New Standard Solution Report" form, that 
the State will be more than capable of satisfYing the foundatiomll burden of proof of proper 
operation of the instrument. 

. Please keep this office informed of any further dev.elopments with regard to this issue or 
any other issues that may arise regarding the introduction bf chemical breath test results obtained 
on AI co test 7110 MK ill-C instruments in this State. . . 

By copy of this memorandum, we are requesting the Director of the Forensic Sciences 
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Legal Advice: Alcotest 7110 MK ill-C. Temperature Probe Do1umentation 

Lab to incorporate the above temporary measure into future fmnware upgrades. We are also 
. informing CJRB, Traffic Records Unit, in order for that Unit to be aware to include the 

Certification statements in the discovery materials sent by them to Municipal Prosecutors. 
Should any other unit or entity within the Division of State Police require further assistance with 
this legal advice, Blease contact this office and speak to DAG Monson (609-984-3385) or DAG 
Dell'Aquilo (609-'984-4991). ' . 

attachments 

c. AAG Jessica S, Oppenheim, Chief, Prosecutors Supervision & Coordination Bureau 
Dr. Tom Brettell, Ph.D., Director, Forensic Sciences Lab, Division of State Police 
SFC Tim Shaub, CJRB, Traffic Records Unit 
CindayF!agg, CJRB;Traffic R-ecords Uriit . · 
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"Calibration Check Procedure for Alcqtest 7110 Mk III c" 

The following procedure has been approved by the Chief Forensic Scientist of the Division of 
State Police to be performed by a Breath Test Coordinator/Instructor (consistent with the requirements 

· of Title 13, Chllpter 51, Chemical Breath Testing). 

1) For purposes ofthese procedures, the CU34 Simulator will be referenced as a "Calibrating Unit." 
All references to "Aicotest 711 0" are intended to indicate the.Drager Alcotest 7110 Mk ill c: 
The Agency's Calibrating Unit will be prepared with a new bottle ofO.lO% solution from a lot 
certified by the Chief Forensic Scientist- which will be run as a control. At the same time, a 
second Calibrating Unit will be prepared with a new bottle of 0.04% solution certified by the 
ChiefForensic Scientist and a third Calibrating Unit will be prepared with a new bottle of0.15% 
solution certified by the Chief Forensic Scientist. These will be run as a quality assurance and 
linearity check. Ensure that each Calibrating Unit is appropriately marked with the concentration 
contained therein and sealed with a plug or temperature probe and tygon loop to seal inlet and 
outlet. Allow all three Calibrating Units to heat for 1 hour then check the simulator temperatures 
with aNIST traceable thermometer. Temperatures must be 34 degrees Celsius plus or minus 0.2 
degrees. Connect the keyed "coordinator's probe" to the Alcotest 7110 and use the "PROBE" 
function to "ADJUST" to the cotrect "probe value". 

2) Attach the 0.10% Calibrating Unit to introduce a vapor sample directly to the cuvette. The 
"coordinator's keyed" temperature probe shoul_d be inserted in the rubber grommet of the 
Calibrating Unit. Veri:f)rlhat the temperature of the Calibrating Unit is 34.0 degrees Celsius plus 

3) 

. or minuS O).degrees, bycheckingwith theNISTthermometer. Usethe"CALIBRATE" function 
to perfomi a· calibration ofthe unit. Follow the Alcotest 7110's prompts to enter data for the 
Operator, Calibrating Unit, and Solution. Upon completion of data entry, the Alcotest 7!1 0 will 
obtain a vapor sample from the Calibrating Unit and will adjust its calibration based on this 
"Known Standard." 
This process will output the "Alcotest 7110 Calibration Report." 

··•··· . . --- ... · 

With the Alcotest 7110 configured as in step 2), use the "CTRL-TEST' function to carry out 
three consecutive tests. Follow the Alcotest 71 IO's prompts to enter data for the Operator; 
Calibrating Unit, and Solution. Upon completion of the data entry, the instrument will conduct 
3 "control tests" by introducing vapor samples directly into the cuvette .. The results of all three 
tests must be in the range of 0.095% to 0.105% inclusive. If all three tests do not fall within 
this range, repeat steps 2) and 3) with anew bottle ofO.lO% solution from a lot certified by the 
ChiefForensic Scientist, then repeat the three control tests to ensure that results fall within the 

. I 
range of 0:,095% to 0.105% inclusive. At the completion of this process, the instrument will 
output the :.'Part I - Control Tests" Certificate which will be printed on a prepared blank form 
containing ·the certification statement. 

. 4) Disconnect the 0.10% Calibrating Unit, seal with a plug or temperature probe ahd tygon loop to 
seal inlet and outlet and set aside. Execute the "LIN-TEST" function. The AI co test 7110 will 

Rev.l2/05/2001 
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' .. 

. ~ . 

174. 

5) 

6) 

prompt for data entry for each of the three Calibrating Units and their respective solutions which 
. . I 

were prepared in step 1) (0.04%, 0.10%, & 0.15%). At the conclusion of the data entry, the 
instrnnient will prompt to connect and disconnect (via the breath hose) to each of the three 
Calibrating Units. The temperature probe which is connected to the A! co test 7110 must be 
inserted into the rubber grommet of the simulator which is to be used prior to introduction of the 
v:apor sainple. 
Acceptable results will be within plus or minus 5 % or 0.005, whichever is greater. 

The acceptable range for the 0.04% results will be 0.035% to 0.045% inclusive. 
The acceptable range for the 0.10% results will be 0.095% to 0.105% inclusive. 
Th!l acceptable range for the 0.15% results will be 0.143%. to 0.157% inclusive. 

If all six tests do not fall within the specified ranges, the instrument will be placed out of service 
until it can perform consistent with these requirements. At the conclusion of this procedure, the 
instrument will print the "Prui II- Linearity Test" Certificate which will be printed on plain bond. 

Attach 0.10% Calibrating Unit to facilitate introduction of vapor sample diiectly into cuvette. 
Connect Non-Keyed agency probe to Alcotest 7110 and insert probe into the rubber grommet 
Df the Calibrating Unit. Use the "SOLN-CHANGE" function to install the "New Standard 
Solution". The AJcotest 7110 will prompt for entry of data for Operator, Calibrating Unit, and 
Solution and will then conduct three control tests on the attached Calibrating Unit and will 
output the "Calibrating Unit New Standard Solution Report'' which should be printed on plain 
bond. 

Check the "SOLN-TESTS" function to ensure that the number of tests is appropriately 
set. Solution wilf be used for a maximum of25 tests (50 uses @ 2 uses per subject test) 

The results of 2, 3, 4 & 5 of this testing will be signed by the Coordinator/Instructor who 
performed,:tb.e t-esting. 

Rev .12/05/2001 
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FROM 

February 21. 2006 

Chief/ Director of Police 

· New Jersey State Police 
Alcohol/ Drug Test Unit . 

Service Procedures for tfteAlcoiest 7110 MKIII-C 

Your dep;trtment's Alcotest 7110 Miaii-C Evidential Breath Testing 
Instrumentation bas been activated. With proper operation the (7110) has been found to 
be virtually maintenance free. In the event that an instrument fails to operate properly, it 
is important that the following procedure be strictly adhered to: 

As was past practice with the Breathalyzer instrumentation, 4J.L.. malfunctions shall 
be reported to the NJSP Alcohol! brug Test Unit as soon as possible. Simulator and 
Temperature Probe expiration dates are to be monitored by department personnel 
assigned to change solutions. Coordinators should lie contacted (2) weelcs prior to 
expiration in order to schedule the probe change. Temperature probes, under 110 

circumstances are to b.e changed by your department personnel. Operators reporting an 
Alcotest.probllim should be prepared to articulate the specific nature of the malfunction 
prior to reporting same. The Alcohol! Drug Test Unit can be contacted at (609) 882-2000 
X2882. Your Breath Test Coordinator's contact information is listed below. 

Under no circumstances will Drager Safety Diagnostics or their representatives be 
directly contacted wiib a malfunction complaint · Drager will not to act on any 
·malfunction com.Pialnts that have not been authorized by the NJSP Alcohol! Drug Test 
Unit Failure to follow this po/icv could possiblv place pendiJtf{DWI biood alcohol readiltfJS, 
and or vour iizsti'Ument's warmnty in jeopardv. · 

Your anticipated cooperation with this protocol is greatly appreciated, please don't 
hesitate to call with any questions or concerns. 

Coordinator_.....-'--~------·Pager# ___ +-------
Phone# e-mail 

~---------~----
Comments_~----------------------------

Sincerely, 
Lt. Louis Serrao 
New .Jersey State Police 
Alcohol! Drug Test Unit 
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Shipping Procedure for (7110) Probes and Simulators 

Simulators and Probes will need to be shipped back to the manufacturer iu order to 
maintain current certification when in use. If possible, stagger the certification dates on 
pairs of Probes and Simulators (6) months apart. Contact Don Pouliot for a firm price 
quote (973) 398-3'~28, Cell (973) 219-9520 or dpouliot@optonline.net. Simulators and 
Probes should be'shipped together utilizing the original foam padded simulator shipping 
carton. The ~imulator jar will be emptied and·tbe Probe will be inserted into theSimulator 
head in the same position that it occupies when in use with your instrument. This will 
protect the Probe, and allow for the two to be shipped in a single box. Draeger Safety 
requests that ail agency purchase order be included with the Simulator and Probe. 

The package will be shipped to: 

Draeger Safety Diagnostics, Inc. 
83 Davidson Creek"l~.oad, Unit A 
Durango Colorado 81301-7913 
ATT: Ms. Jeanne Morzenti 

It is recommended that Simulators be insured for $600.00 and the Probes for an 
additional $300.Q.!} ($900.00 total for a single Simulator and Probe). Allow for a 14-16 day 
tnrnaroundwith'-UPS ground shipping. 

Jeanne Morzeoti can be contacted at (970) 385-5555, her Fax number is 
(970) 385~5522. . 
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MEMORANDUM TO 

SUBJECT 
' . 

DEPARTMENT OF LAW AND PUBLIC SAFETY 
DIVISION OF STATE POLICE 

Oate August 4, 1995 

Municipal Prosecutors Teleghone Number 

SCAN Numc~t 

REt Uttcl!rta:i..c.ty in 
Blood Alcohol Dete~nation~ 

Recently, some OW~ defen•e experts have been u•ing the attached a~ticle by 
A. w. Jones and Jan Schuberth to justify an assl!rtiort.that.the uncertainty in a 
blood ·alcohol concentration dete~ned by the New Jersey State· Police forensic 
Sr.i2nce Bureau laboratories is ~ 8% at the 0.100% level, i.e., 0.100 ± O.OOS. 
It is then argued that any result less than Q.l08Z should be treated as being 
less than the per se concentration of O.lOZ. This memorandum will se~~e as the 
Ne~ Jersey State Police Laboratory's position on this issue. The State Police 
scientist who performed the ~nalysis can be r~1ied upon to provide testimony on 
this point ei~her as part of the State's case or in rebut~al. 

The purpose of the paper by Jones and Schuberth is to demonstrate and 
publicize the methOd$ o( analysis and quality assurance used in Sweden. As a 
part of their assessment of the ~ethod; the authors present data indicating th~t 
the ;g.9% confidence limi~ of their method is approx~tely ~ 0.008 at 0.100%. 
Tltis measure of unce<tainty only appli"• to the method used ~o perf01:m the 
analysis in Sweden. The sample sizm used in the analysis is 0.100 m1 while the 
~ .. ~Jersey State Police use a sample ~ize of 1.000 ml,· The relative uncertainty 
in measuring 1.000 ml is much le•s than that for measuring 0.100 m1 and therefore 
Dr. Jones' data would not appear to be scientifically relevant to our data. 

The methods for analysis and criteria for precision and accuracy utili%ed 
by the New Jersey S~ate Police wece implemented during the tenure of Dr. Richard 
Saferst.,in as Chief Forensic Scientist. They were specifically designed to keep 
analytical uncertainty belov 5!. Ongoing analysis of our data_ using statistical 
methods published by the ~ational Institute of Standards and Testing show.tha~ 
our uncertainty is indeed less than 5%. 

This di9cussion 19 relevant only if the court decides that the analytical 
result tnould be reduced by the uncertainty foe per se purposes. You may wish 
to consult State v. Lentini, 240 ll.J. Suoerior 330 (App.Di"lr. 1990), vhich 
rejected consideration af a 0.01% tolerance in Breathalyzer~ analysis. 

~4~ 
Charles G. Tindall, Ph.D. 
Chief Foeensic Scientist 
~ew Jersey Stat~ Police 
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COUNSEL: Jason Magid, for plaintiff, Assistant Cam-
den County Prosecutor (Warren W. Faulk, Camden 
County Prosecutor). 

William E. Sitzler, for defendant. 

JUDGES: McNEILL, III, J.S.C. 

OPINION BY: McNEILL 

OPINION 

ORDER & OPINION 

McNEILL, III, J.S.C. 

On September 6, 2006, Giovanni Coppola (hereafter 
"defendant") who was represented by William Sitzler, 
appeared before the Honorable Robert T. Zane, J.M.C., 
in the Borough of Merchantville, at which time, defen-
dant entered a guilty plea to violating N.JS.A. 39:4-50, 
with the caveat of a State v. Chun stay. 194 N.J. 54, 943 
A.2d 114 (2008). It was a first offense for defendant 
which included an Alcotest reading of .08 and therefore, 
defendant received a $ 256 fine, $ 200 drunk driving 
surcharge, $ 75 SNSF surcharge, $ 50 VCCB fund, $ 33 
in court costs, twelve (12) hours in the IDRC, and three 
(3) months loss of license. 

Thereafter, on June 18, 2008, defendant appeared 
before Judge Zane, accompanied once again by his attor-
ney, William Sitzler, as a result of the fact that State v. 
Chun had been decided since his last appearance. On 
said date, defense counsel raised an issue with regard to 
the matter being one of a threshold nature based upon 
defendant's BAC readings. [*2) Essentially, the defen-

Reprinted 'Yit~ perrilission from LexisNexis; 

dan! argued that the court must analyze DWI cases with 
more scrutiny where a defendant's test results, as in this 
case, are at the per se violation threshold. Judge Zane 
held that in Chun, the Supreme Court of New Jersey de-
scribed, in great detail, the safeguards for defendants and 
held that if the readings are within the tolerance range 
they can properly support a per se conviction. This court 
heard the appeal on January 22, 2009, and the defendant 
presented the same argument that he made below. 

The New Jersey Supreme Court in Chun determined 
that the Alcotest was scientifically reliable. The Court 
provided a detailed discussion of the reliability of the test 
which encompassed approximately eleven pages of the 
opinion. 194 N.J. 109-20, 943 A.2d 114. Initially, the 
Supreme Court stated that "[b ]oth the recommendation 
of the Special Master as to the acceptable tolerance range 
and the effect of this determination upon pending cases 
requires our analysis." !d. at 110, 943 A.2d 114. More-
over, the Supreme Court recognized the following issues 
with regard to the acceptable tolerance question: 

The acceptable tolerance question raises 
a variety of concerns, including its impli
cation for the validity [*3] of any particu-
lar test result, our confidence in the accu
racy and reliability of a specific Alcotest 
unit, the need for performance of a third 
test on any particular test subject, and the 
appropriate method by which to assess 
tolerance in light of changes to the quanti-
fication of the per se violation in recent 
years. 

[Ibid.] 

Tolerance may be defined as 11 the range of any set of 
measurements that is accepted as being representative of 
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a true reading" and therefore, a narrow range for toler
ance will assure precision and accuracy with regard to a 
BAC reading. Ibid. "Therefore, for purposes of permit-
ting any device to be utilized for proof of a per se viola-
tion of the statute, the acceptable tolerance is of funda-
mental importance. rr Ibid. 

With regard to the operation of the Alcotest, the fol-
lowing was put forth by the Supreme Court: 

At present, assuming the subject has 
provided an otherwise acceptable sample, 
the Alcotest reports the EC and IR results 
for the first sample. The device is pro-
grammed to accept the EC and IR test re-
sults from a second sample only if those 
results are within its programmed toler-
ance of the EC and IR results from the 
first breath sample. If the second-sample 
results [*4[ are not within the tolerance, 
the Alcotest will record the results, but 
require a third sample. 

[!d. at 112-13, 943 A.2d 114.] 

Upon conclusion of the testing, the AIR will then 
report the final BAC test result, which will be the lowest 
of the four acceptable readings, that is, readings within 
acceptable tolerance, which the device is programmed to 
truncate to two decimal places. !d. at 83, 943 A.2d 114. 

Truncating, as opposed to rounding, in
volves simply reporting the first and sec-
ond decimal places and dropping the 
third. For example, by truncating, a read
ing of 0.079 percent BAC would be re-
ported as 0.07 and a reading of 0.089 per-
cent BAC would be reported as 0.08. The 
effect of truncating, as opposed to round-
ing, is to under-report the concentration, 
to the benefit of the arrestee. 

[Ibid.] 

With regard to the issue of tolerance range, the cur-
rent version of the finnware utilizes a doubled tolerance 
range. Id. at 116-17, 943 A.2d 114. The Supreme Court 
has held that the use of a doubled tolerance range may 
deprive some percentage of test subjects of a third, and 
perhaps dispositive, test. Ibid. Referencing those indi-
viduals who were only afforded two tests due to same, 
the Supreme Court held: "The suggestion that we permit 
those [*5] test results that are outside of the range for 
tolerance to be utilized for purposes of a per se convic-

tion unfortunately is, simply put, unacceptable." Id. at 
118, 943 A.2d 114. Accordingly, the Supreme Court 
determined that any AIR report results from only two 
breath samples must be further analyzed to determine 
whether its results are within the accepted tolerance via a 
mathematical calculation. Ibid. In those cases where the 
review of the results reveals that the results fall outside 
of the acceptable tolerance range, the 11AIR cannot be 
deemed to be sufficiently scientifically reliable to be 
admissible and it shall not be admitted into evidence as 
proof of a per se violation." !d. at 120, 943 A.2d 114. 

In this case, defendant's primary argument is that re-
gardless of the fact that the Chun court found the Al-
cotest reliable, he should be afforded the ability to vacate 
his guilty plea based upon the fact that his BAC reading 
was at the threshold .080. Defendant asserts that since his 
BAC reading was .080, there is doubt as to his level of 
intoxication regardless of the per se nature of the offense. 

The Supreme Court has determined that the statutory 
development of the per se DWI violation demonstrates 
that the [*6] Legislature intended to establish a strong 
policy to discourage long trials complicated by pretextual 
defenses. State v. Hammond, 118 N.J. 306, 317-18, 571 
A.2d 942 (1990). The Legislature has made it quite clear 
that only an objective detennination of intoxication cou
pled with the operation of a motor vehicle constitutes the 
offense of drunk driving. !d. at 316, 571 A.2d 942. If 
those two elements are demonstrated beyond a reason
able doubt, finding an individual guilty in violation of 
N.JS.A. 39:4-50 is directly in line with the Legislative 
intent of the statute. Ibid. 

The defendant in this case implores the court to view 
this threshold per se violation with more scrutiny. He 
argues that because the Alcotest resulted in a .080 read-
ing, the court should allow the withdrawal of the guilty 
plea and permit him to present additional facts to demon-
strate that he was not in violation of N.J.S.A. 39:4-50. 
The basis for this argument can be found in the language 
of Judge King's Special Master's Report and the testi-
mony of Dr. Dubowski in State v. Downie, 117 N.J. 450, 
569 A.2d 242 (1990) which states that the Court must 
take a holistic approach to analyzing the evidence in 
threshold per se DWI cases. The Special Master's Report 
stated [*7] that "we fully agree with Dr. Dubowski 
where the reading is at the critical level, i.e., .08 or .10, 
in the usual DWI prosecution, because of the margin of 
.004 or .005 described by Ryser and the inevitable influ-
ence of analytical and biological variation of a particular 
test." Special Master's Report, State v. Chun. 228 (2007). 

Judge ](jng recommended that when interpreting a 
close reading where persuasive exculpatory clinical evi
dence exists, trial judges should exercise caution at the 
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critical levels of .04, .08, or .I 0. Special Master's Report, 
State v. Chun, 227 (2007). 

This defendant's argument that the court must view 
the test results with more scrutiny as a result of Judge 
King's recommendation fails, however, because the Su
preme Court specifically addressed Judge King's recom-
mendations regarding !he reliability of !he Alcotest and 
not Judge King's recommendations regarding DWI cases 
at the "critical levels of .04, .08, or .10." The Court in 
Chun addressed !he recommendations of the Special 
Master report in two places. First, at the opening of the 
opinion, the Court defined the narrow scope it was using 
to address the Special Master's Report. Id. at 54. The 
Court clearly states [*8] !hat it was adopting, as modi-
fied, !he Special Master's reports and recommendation. 
I d. The Court did not state that it was adopting all of the 
recommendations from !he Special Master report without 
reservation or that the recommendations were accepted 
in toto. The Court only adopted the recommendations 
!hat were incorporated into the Chun opinion. 

Second, the Court identified each enumerated rec-
ommendation and considered and addressed each 
lhroughout the body of the opinion. Id. at 84-86, 943 
A.2d 114. Not one of !he enumerated recommendations 
addressed Judge King's concerns regarding heightened 
scrutiny in threshold cases. The Court went lhrough 

painstaking analysis over !he eighty-page opinion to ad-
dress the critical questions at issue and did not mention 
Judge King's concerns regarding threshold cases. This 
court finds that this was nat a glaring omission but rather 
a specific adherence to the Supreme Court's interpreta-
tion of the legislative intent regarding per se violations. 

What the Court in Chun clearly established was that 
when a properly administered Alcotest, functioning 
within the accepted tolerance range, results in a per se 
violation, the results are deemed to be scientifically reli-
able. [*9] Jd. at 148, 943 A.2d 114. The safeguards in-
herent to !he Alcotest's BAC calculation, such as trunca-
tion and accepted tolerance ranges, provide mathematical 
assurances that the test is accurate. The safeguards re
garding !he disclosure of AIR reports and ability to cross 
examine !he operator of the Alcotest provide procedural 
assurances that the test is accurate. These factors, among 
others, were critical pieces of the Supreme Court's analy
sis that resulted in the finding that the Alcotest was sci-
entifically reliable. 

The argument presented by !he defense has every 
potential for being pretextual and is of !he ilk that !he 
legislature intended to obviate. A per se violation at !he 
threshold level following Chun is quite simply, a per se 
violation of N.J. S.A. 39:4-50. The holding of the lower 
court is "Affirmed." 
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State ofNJ Alcotest Calculator 

. ~ State of New Jersey 
"' Alcotest Calculator 

Score l: 
EC: .~. IR: .~ 
Score 2: 
EC: .~ IR: .,......-

Reported Breath Test Rl!suh: . ~ 
Ttll:tl: .~ 
Me-an: .~ 
Upper Limit Relative Tolcrano.:c: .\1.45 ___ . 

Upper Limit Absolute Tokrance: . ~ 
Lower Limit Relative Tok-rancc: .\13_2 __ .. ' 
Lower Limit Absolute Tolenm.:c: .\~.3.4 _____ : 

Upper Tolemnce Limit: . ~ 
Lower Tolerance Limit . /132: __ ... 

Ji.~f't.'h:_-_SUpletJ A'te lil'OT Within Acceptabl'e Tolerance 

Printed: 
Date: 6/9/2008 Time: 08:18:08 

D. 

http://gisprodapp2.njsp.org:7780/alcotest/alco.html 
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OPINION BY: LIHOTZ 

OPINION 

[*493] [**619] The opinion of the court was de-
livered by 

LIHOTZ, lA.D. 

On February 6, 2008, defendant, David Rivera, was 
arrested for driving while intoxicated (DWI), NJ.S.A. 
39:4-50. Defendant had submitted to a breath test, which 
was administered using the Alcotest 7110 MK III -C sys-
tem with Firmware Version 3.11 software (Alcotest). 
The Supreme Court has concluded the Alcotest is "gen-
erally scientifically reliable" and, with the implementa-

Reprinted with permission from LexisNexis. 

tion of specified modifications, a properly performed test 
provides blood alcohol concentration (BAC) readings 
admissible to support a per se violation of NJ.S.A. 39:4-
50. State v. Chun, 194 N.J. 54, [*494] 943 A.2d 114, 
cert. denied, U.S. , 129 S. Ct. 158, 172 L. Ed. 2d 41 
(2008); [***2] see also State v. Mustaro, 411 N.J. Su-
per. 91, 96, 984 A.2d 450 (App.Div.2009). 

The Alcotest is an embedded system, which utilizes 
two separate methods of measurement on each provided 
breath sample: electric chemical oxidation sensing (EC) 
and infrared sensing (IR). Chun, supra, 194 N.J. at 78, 
943 A.2d 114. A test subject provides two breath sam-
ples, resulting in four separate BAC measurements. Ibid. 
The IR and EC readings are reported on a printed Alco-
hol Influence Report (AIR).Jd. at 79, 943 A.2d 114. 

After defendant's first attempted breath sample was 
rejected for insufficient breath volume, the next test re
corded an EC of .109 and an IR of .107. A third test re-
corded an EC of .117 and an IR of .114. Following the 
municipal court's denial of his motion to exclude the 
Alcotest results as invalid, defendant entered a condi-
tional guilty plea. The municipal court sentenced defen-
dant, a first-time offender, for a per se violation, sus
pended his driving privileges for seven months, required 
him to spend twelve hours at the Intoxicated Driver Re-
source Center, and imposed a $ 300 fine, $ 33 in court 
costs, a $ 50 Victims of Crime Compensation Board as-
sessment, a $ 200 DWI surcharge, and a $ 75 Safe 
Neighborhood [***3] Fund penalty. The municipal 
court judge stayed execution of that sentence pending 
appeal. After de novo review, the Law Division denied 
defendant's motion to suppress the Alcotest results and 
again convicted defendant of DWI, imposing the same 
sentence, which was stayed pending our review. 
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In his appeal defendant relies upon an interpretation 
of Chun, asserting: 

POINT! 

THE LOWER COURT'S 
ALLOWANCE OF A FOUR DECIMAL 
PLACE AVERAGING 
METHODOLOGY IN COMPLETING 
WORKSHEET A IN RIVERA'S CASE 
IS CONTRARY TO THE REMEDIAL 
PURPOSES OF WORKSHEET A AS 
SET FORTH IN STATE V. CHUN. 

POINT !I 

(*495) THE RULE OF LENITY 
SUPPORTS RIVERA'S METHOD OF 
CALCULATING WORKSHEET A AND 
IS NOT LIMITED TO STATUTORY 
CONSTRUCTION. 

Following our consideration of the arguments presented 
on appeal and our examination (**620) of the record in 
light of applicable legal standards, we affirm the order 
denying defendant's motion to suppress the Alcotest re
sults. Consequently, we do not interfere with defendant's 
conviction and the sentence imposed. 

Prior to review of defendant's challenge on appeal, it 
is instructive to recite the basic operation of the Alcotest 
as discussed in Chun. 

The Alcotest's process for ascertaining BAC is not 
110perator-dependent"; [***4] that is, it is fully comput
erized. Chun, supra, 194 N.J. at 79, 943 A.2d 114. This 
automation is a benefit associated with the Alcotest, 
"which is intended to reduce the role of the operator and 
thereby minimize the potential for human error 11 to im
pact the results. State v. Ugrovics, 410 N.J. Super. 482, 
490, 982 A.2d 1211 (App.Div.2009). 

The Alcotest is programmed to prohibit operation 
until it performs controlled test samples to assure accu
rate operation. Chun, supra, 194 N.J. at 80, 943 A.2d 
114. Thus, prior to testing a subject, the Alcotest runs a 
controlled vapor sample with a known alcohol concentra-
tion of .I 0. Ibid. In order for the machine to be used, the 
Firmware program requires control test results be within 
specified parameters, not less than .095 nor more than 
.105. Ibid. Additionally, for a subject's breath samples to 
be valid, the subject must provide a continuous sample of 
sufficient duration, volume and flow rate, and each sam-
ple must fall within the range of certain minimum fixed 
criteria. If not met, the machine will generate an error 
message. Id. at 82, 943 A.2d 114. 

The Alcotest calculates the BAC using only valid 
samples. "In the event that the administration of the test 
resulted in errors because of, for example, [***5] insuf
ficient breath volume or duration, the AIR will report 
those errors and will not attempt to calculate the BAC 
from an inadequate sample." Ibid. The AIR reports 
(*496) the valid results of each EC and IR reading to 
three decimal places. Id. at 83, 943 A.2d 114. The meas-
urements for the first breath test must be within the 11ac
cepted range of tolerance with the measurement for the 
second breath test[.]"' Id. at 81, 943 A.2d 114. The BAC 
used is the lowest of the four readings within the accept-
able tolerances, truncated to two decimal places. ld. at 
83, 943 A.2d 114. "The effect of truncating, as opposed 
to rounding, is to underreport the concentration, to the 
benefit of the arrestee." Ibid. 

11Tolerance is the range of any set of meas
urements that is accepted as being representative 
of a true reading." Chun, supra, 194 N.J. at 110, 
943 A.2d 114. 

Chun ordered the programmed Alcotest range of tol-
erance be revised such that the benchmark for a true 
reading of BAC must be set at plus or minus five percent 
or, in absolute terms, "0.005 percent BAC from the mean 
or plus or minus five percent of the mean, whichever is 
greater[.]" Id. at 116, 943 A.2d 114. This requires two 
calculations when setting the upper and lower limits. Id. 
at 116, 119, 943 A.2d 114. Because the Firmware 
[***6) version 3.11 at issue utilized a plus/minus ten 
percent range of tolerance, manual calculations on a 
worksheet developed by the Court (Worksheet A) were 
required to assure accuracy. Id. at 118, 943 A.2d 114. 

Defendant's assertions on appeal challenge the 
State's methodology when calculating the relative and 
absolute upper tolerance limits to discern whether the 
Alcotest readings obtained were valid. He argues for an 
alternative methodology that will place his EC reading of 
.117 outside the upper range of tolerance and nullify the 
overall calculation of his BAC. 

[**621) It is agreed that the actual mean of defen-
dant's four Alcotest readings, reached by dividing the 
sum of the four readings by four, is .11175. In perform-
ing the calculations set forth on Worksheet A, the State 
truncated that mean to .1117 and proceeded with the re-
maining calculations, ultimately resulting in a BAC 
(*497) of .10, a reading that subjected defendant to the 
increased penalties provided in NJ.S.A. 39:4-50(a)(l). 

Before the Law Division, defendant argued the mean 
must be truncated to three decimal places, or .Ill. In 
support of this position, defendant relied upon expert 
testimony, which noted truncating the mean to .Ill low-
ers the upper (***7) limit of tolerance. Consequently, 
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defendant's overall Alcotest results would be invalid be-
cause the EC reading of .117 falls outside the recalcu-
lated upper range; that is, .111 x 1.05 = .11655. Defen-
dant again presents this argument on appeal to this court. 
Although unable to point to any specific language in 
Chun to support his proposed methodology, defendant 
argues reduction to three decimal places is consistent 
with Chun's adoption of truncating the lowest score to 
benefit defendants charged with per se violations of the 
DWI statute. 

As further support for adoption of his method of cal-
culation, defendant suggests a court, when faced with 
11 two reasonable constructions" that affect the degree of 
criminal punishment of a "per se violation," must use the 
rule of lenity. Therefore, defendant's proposed method of 
truncation must prevail. 

Where a municipal court judgment has been ap-
pealed to Superior Court, we ordinarily review the Law 
Division judgment under a sufficiency of the evidence 
standard. In conducting the review required under Rule 
3:23-8(a), "the Law Division's judgment must be sup-
ported by sufficient credible evidence in the record." 
Ugrovics, supra, 410 N.J. Super. at 487, 982 A.2d 1211 
(citing [***8] State v. Segars, 172 N.J. 481,488,799 
A.2d 541 (2002)); see also State v. Kashi, 180 N.J. 45, 
48, 848 A.2d 744 (2004). However, because the Law 
Division's judgment rested entirely on its interpretation 
of the Court's opinion in Chun, our scope of review is de 
novo, without affording any special deference to the trial 
court's interpretation of the law and the legal conse-
quences that flow from established facts. Manalapan 
Realty, L.P. v. Manalapan Tp. Comm., 140 N.J. 366, 
378, 658 A.2d 1230 (1995). 

[*498] Defendant maintains truncating the mean to 
three decimal places is consistent with the Court's ex-
press remedial purpose in ordering the use of Worksheet 
A 11to remedy the State's intentional reprogramming of 
the original [Aicotest] device ... to try to capitalize on a 
doubling of the accepted tolerance [range] in the AIR 
result ... [to] reduc[e] the number of invalid results[,]" 
particularly at the lower result ranges. We are not per-
suaded by this contention and determine it misreads the 
Court's pronouncements regarding truncation of certain 
calculations. 

In a historical discussion of the acceptance of a 
range of tolerance for the Alcotest, the Chun Court noted 
an inadvertent miscalculation articulated in State v. 
Foley, 370 N.J. Super. 341, 851 A.2d 123 (Law 
Div.2003). [***9] Rather than a ten percent range be-
tween the highest and lowest Alcotest readings, Foley 
mistakenly authorized readings within a tolerance range 
of ten percent above and ten percent below the mean. 
Chun, supra, 194 N.J. at 111-12, 943 A.2d 114. Firm-

ware version 3.11 incorporated this impermissibly wider 
tolerance range, which the Court found unsustainable. !d. 
at 116, 943 A.2d 114. As we noted above, the Court con-
firmed the permissible range as "0.005 percent BAC 
from the arithmetic mean or plus or minus [**622] five 
percent of the mean, whichever is greater." Ibid. 

Although the Court suggested the State took advan-
tage of the error set forth in Foley, correction of this er-
ror was unrelated to the truncation of the lowest individ
ual Alcotest reading when reporting an arrestee's BAC. 
!d. at 113, 943 A.2d 114. The remedy employed by the 
Court was to reprogram the Firmware and, in the interim, 
order all BACs from Alcotest readings to be hand calcu-
lated using Worksheet A. !d. at 116-20, 943 A.2d 114. 

We also reject as gross overstatement defendant's 
broad inference that truncation of all interim calcula-
tions, when computing a BAC, properly reflects the 
Court's policy of leniency towards defendants who face 
stiff penalties as the result of a per se violation. [***10] 
See id. at 83, 943 A.2d 114. This conclusion, drawn from 
the directed truncation of the final BAC result, is unsup-
portable. [*499] The Supreme Court did not express 
preference for truncating the various interim calculations 
on Worksheet A. Truncation was limited to "the lowest 
of the four acceptable readings" when reporting the final 
BAC. Ibid. Following the plain language of the opinion, 
the Court simply stated the mean was to be ascertained 
by dividing the sum of the four breath readings by four. 
This direction contains no possible ambiguity or confu-
sion. 

Here, the State truncated the five digit arithmetic 
mean (.11175) to four decimal places. ' Defendant sug-
gests the result be truncated to three decimal places be-
cause the Court's illustrations used a three decimal place 
mean. In Chun, Justice Hoens posits two BAC calcula-
tions illustrating readings falling within and outside. a set 
tolerance range. In these examples, when calculating the 
mean of the four Alcotest readings, the sum is divisible 
by four. !d. at 119-20, 943 A.2d 114. Thus, the mathe-
matical result is reported to three decimal places without 
the need for rounding or truncation. Chun neither author-
izes nor supports a methodology requiring the mean not 
to [***11] exceed three decimal places or the truncation 
of an arithmetic mean to three decimal places. 

2 Our conclusion suggests this too is not author
ized by Chun. However, the limited truncation 
had no impact on the calculation of the upper 
range taken to four decimal places. 

When a limit on a numeric calculation is required, 
the Court included express instructions in that regard. 
For example, in the two illustrations to determine the 
validity of the readings as within the tolerance limits, id. 
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at 119-20, 943 A.2d 114, the relative and absolute toler-
ance limits are carried to four decimal places. Even 
though the actual mathematical result of the examples is 
to four decimal places, Worksheet A includes a direction 
requiring this result. Worksheet A specifically states the 
upper tolerance limit is to be calculated by multiplying 
the mean by 1.05 or adding .005 BAC and selecting the 
greater result calculated "to four digits after [the] decimal 
point. 11 Similarly, the lower tolerance limit is computed 
by multiplying the mean by .95 or subtracting .005 BAC 
1*5001 and selecting the lower result taken "to four dig-
its after [the] decimal point." 

No similar instruction limiting the mean to three 
decimal places is found. There 1***121 is no evidence 
supporting a further need to truncate the mean or other 
interim calculations to achieve an accurate final BAC. 
Moreover, the unnecessary truncation of the arithmetic 
mean to three decimal places artificially narrows the tol-
erance range below that accepted by the Court. The con-
comitant result would falsely increase the number of 
invalid Alcotest results and thus preclude justifiable 
prosecutions for per se violations of NJ.S.A. 39:4-50. 

1**623] We also reject defendant's argument main-
taining the rule of lenity applies to these facts. In crimi-
nal cases, the rule applies to the judicial construction of 
penal statutes. See, e.g., State v. Fro/and, 193 N.J. 186, 
194, 936 A.2d 947 (2007)(noting that interpretation of a 
statute is restricted by the rule of lenity); State v. 
Brannon, 178 N.J. 500, 505, 842 A.2d 148 (2004)(stating 
that the rule "requires courts to construe ambiguities in 
criminal statutes in favor of the defendant"). The rule has 
no application in this matter, where we glean the inten
tion of the Court from the Chun opinion and its attached 
Worksheet A. 

For these reasons, we conclude the Staters manual 
calculations of the tolerance ranges set forth on Work-
sheet A correctly followed the requirements 1***13] 
articulated in Chun. Consequently, the AIR report was 
properly determined admissible evidence of defendant's 
BAC of .10 in support of his conviction of a per se viola-
tion of the statute. We, therefore, affirm defendant's 
judgment of conviction entered by the Law Division. 

Affirmed. 
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70 
Flanagan - direct 

I void the results. 

2 THE COURT: If they're cuffed in the back, 

3 they would have balance problems too, I guess. At 

4 least I would. I have balance problems anyway. 

5 Go ahead. 

6 BY MR. DELL'AQUILO: 

7 Q. Okay. What are some of the other procedures 

8 that are taught with regards to taking the breath 

9 sample? 

10 A. Well, the mouthpiece is changed after each breath 

II sample. 

12 There's specific verbiage that must be read 

13 to the defendant. The verbiage is posted on the wall 

14 near the instrument. It's gone over in the training. 

15 It's in the manual. The verbiage is very specific of 

16 what must be done by the defendant. 

17 Q. How long are the operators trained to wait 

18 for obtaining a breath sample? 

19 A. The operator must wait a minimum of20 minutes 

20 prior to collecting the breath sample. It's called an 

21 observation period. It must be observed by the 

22 operator to make sure there's no alcohol in the mouth 

23 cavity, so the operator must wait 20 minutes prior to 

24 collecting the sample. 

25 Q. That period has been referred to in court as 

619

612



440 

71 
Flanagan - direct 

I observation or deprivation. Is that your 

2 understanding? 

3 A. Yes, it is. Yes, sir. 

4 Q. When does that period begin? 

5 A. It's on a case-by-case basis. You know, it's up 

6 to the operator to ensure the 20 minutes has elapsed, 

7 so if a defendant is brought into the station by a 

8 young trooper, a young officer, and he turns him over 

9 to the operator, it's the operator's responsibility to 

10 make sure 20 minutes has been observed. 

11 It could happen from the time of the arrest. 

12 I know in the State Police, we ride double. You know, 

13 if a trooper gets in the back seat and observed the 

14 defendant on the way back to the station as the other 

15 trooper is driving, the 20 minutes could happen from 

16 the time of the arrest being brought back to the 

17 station. 

18 If the officer is by himself and the 

19 defendant is in the back seat, it's ultimately the 

20 operator's responsibility to make sure they can testify 

21 that they had a 20-minute observation period of the 

22 individual prior to putting him on the Alcotest. 

23 Q. And that observation period has to be 

24 continuous and uninterrupted? 

25 A. Yes, sir. If the operator is watching for 15 
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72 
Flanagan - direct 

I minutes and he's called away, he loses sight of the 

2 defendant, in my opinion the 20 minutes should start 

3 over. You don't know if he ingested anything or he 

4 brought up something from his stomach, you know, and 

5 swallowed it back down. The 20 minutes is 

6 uninterrupted by the operator. 

7 Q. Is it by the operator or is it the operator's 

8 responsibility if someone else is observing--

9 A. It's ultimately the operator's responsibility that 

10 the 20 minutes has lapsed prior to collecting a breath 

11 sample. 

12 Q. And what is the direction if someone does 

13 introduce some substance into the mouth cavity during 

14 that 20-minute observation period? 

15 A. If anything is introduced into the mouth cavity or 

16 they regurgitate, the 20 minutes starts over. And, you 

17 know, if he introduces a penny, a cough drop, gum, or 

18 they notice chewing tobacco in the mouth, you make them 

19 remove the substance and then you must start the 20 

20 minutes. 

21 Q. Once the data entry has been performed, how 

22 does the operator know when to acquire a breath sample? 

23 A. The instrument's going to prompt them. It's going 

24 to be displayed on the LED screen, please blow, slash, 

25 R. At this time, this is an indication to the operator 
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OPINION 

[*249] [**462] Criminal Action 

OSTRER, J.S.C. 

INTRODUCTION 

In this municipal appeal from a driving-under-the-
influence conviction, the court must construe the re
quirement that an Alcotest operator observe a defendant 
for twenty minutes before [*250] administering the test. 
See State v. Chun, 194 N.J. 54, 79, 943 A.2d 114 (2008) 
("[T]he operator must observe the test subject for the 
required twenty-minute period ... to ensure that no alco-
hol has entered the person's mouth while ... awaiting the 
start of the testing sequence."), cert. denied, U.S. 
129 S.Ct. 158, 172 L.Ed.2d 41 (2008). 'One police offi-
cer was physically present with defendant during the 
traffic stop, the ride back to the station house, the book-
ing process and the Alcotest administration. However, 
the officer left the room to stow defendant's cell phone. 
Because of discrepancies in the time-recording of various 
events, there was also insufficient evidence to establish 

Repri!lted with permission from LexisNexis. 

clearly and convincingly that, [***2] even absent the 
departure to stow the cell phone, the officer observed 
defendant continuously for over twenty minutes before 
administering the Alcotest. Therefore, the State failed to 
satisfy a precondition to admitting the Alcotest results in 
evidence. In so concluding, this court relies on the Chun 
decision's plain language, the purpose of the twenty-
minute observational requirement, and persuasive out-of
state authority construing comparable requirements. 

1 This opinion, issued under Rule 2:5-l(b), sup-
plements and supersedes the court's oral opinion 
issued February 17, 2009 and its sum-
mary/rationale issued February 19, 2009. The 
court writes here solely to address the issue of the 
twenty-minute observation requirement. 

[**463] PROCEDURAL HISTORY 

In the early morning hours of December 21, 2007, 
East Windsor Township police officer Ryan Ballard is-
sued a complaint-sununons charging defendant with 
driving while intoxicated. Based on an evidentiary hear
ing on March 11, 2008, the municipal court on August 
11, 2008, denied a defense motion to suppress the fruits 
of the motor vehicle stop and the subsequent arrest. De-
fendant sought suppression on three grounds: (1) the 
police lacked reasonable and articulable [***3] suspi-
cion of a violation -- failure to maintain a lane under 
N.JS.A. 39:4-88 -- to justify the stop; (2) the police 
lacked a reasonable and articulable suspicion of driving 
under the influence of intoxicating liquors, sufficient to 
order him out of the [*251] car; and (3) after conduct-
ing roadside sobriety tests, the police lacked probable 
cause to arrest defendant and require him to submit to an 
Alcotest. The municipal court rejected each argument. 
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After a trial on August II, 2008, the municipal court 
found that the State had not proved beyond a reasonable 
doubt a so-called observational case, but found, on the 
basis of the A! co test results, that defendant committed a 
per se violation. The court rejected the defense argument 
that the Alcotest results should have been disregarded 
because the State had failed to prove that the officer had 
observed defendant continuously for twenty minutes 
before administering the Alcotest. Based on an Alcotest 
reading of .13 percent blood alcohol level, the municipal 
court ordered defendant's license suspended for seven 
months, and imposed other sanctions. The sentence was 
stayed pending appeal. 

After argument February 17, 2009, on the municipal 
appeal, this [***4[ court denied anew defendant's mo-
tion to suppress the fruits of the stop and arrest. How-
ever, the court agreed that the Alcotest results should be 
excluded because the State had failed to prove by clear 
and convincing evidence that it met foundational re
quirements for admitting the results in evidence. 

FACTS 

This court addressed in its oral opinion, and will not 
repeat here, the facts pertinent to its decision denying de 
novo defendant's motion to suppress the fruits of the 
stop, roadside investigation, and arrest. The court also 
addressed the facts relevant to its de novo finding that 
the State had failed to prove beyond a reasonable doubt 
that defendant committed an observational violation. 
(Although the State did not argue in support of an obser-
vational violation on appeal, the court was nonetheless 
free to convict on a different ground from that relied on 
by the municipal court. State v. Kashi, 180 N.J. 45, 48, 
848 A.2d 744 (2004) (sustaining conviction on de novo 
review based on police observations although municipal 
court found the defendant not guilty on that basis)). 

[*252] After a de novo review of the record, the 
court finds the following facts relevant to the twenty-
minute-observation issue: 

According [***5] to the complaint summons, Bal-
lard certified that the offense occurred at 1:45 a.m. He so 
testified that he first observed defendant around that 
time. He then followed defendant for a mile and then 
conducted a motor vehicle stop. Ballard estimated that he 
followed defendant for one to two minutes. His report of 
the incident also asserted that the stop took place at 1:45 
a.m., give or take less than a minute. 

However, he conceded that his report's statement 
that the stop took place at I :45 a.m. was based on an 
extrapolation backward from I :57 a.m., when he re-
ported to dispatch that he was arresting defendant. He 
stated that the "card was punched" at [**464] 1:57 a.m. 
That was when dispatch reported the arrest. However, 

Ballard admitted that the punched time might not be ex-
act. He simply approximated how long the field sobriety 
tests had taken before the arrest, and came up with a 
"rough guess 11 of when the stop occurred. He actually 
wrote the complaint summons, which reported the stop at 
I :45 a.m., when he was back at the police station. Al-
though Ballard had advised the dispatcher of the stop 
when it started, he did not refer to the dispatcher's radio 
log in determining the time of the stop on [***6] the 
complaint summons. He did not claim to have referred to 
a reliable clock contemporaneous with the stop. Ballard 
admitted that his recorded time of the stop of I :45 a.m. 
could have been five to ten minutes later or earlier than 
he reported it. Thus, Ballard testified that the stop could 
have occurred as early as 1:35 a.m., and as late as 1:55 
a.m. 

According to the video recorder's clock, which is 
visible on the videotape of the stop, the motor vehicle 
stop began at I :40 a.m. -- not I :45 a.m. as Ballard 
roughly guessed. According to the tape, defendant and 
Ballard arrived at the East Windsor Police Department at 
2:07 a.m. Ballard admitted that the total elapsed time on 
the videotape of twenty-seven minutes -- from the stop to 
the arrival at the station house-- was accurate. Moreover, 
importantly, as will be discussed below, according to the 
video recorder's [*253] clock, Ballard placed defendant 
under arrest at 1:55 a.m., not 1:57 a.m. according to 
when "the card was punched." Defendant arrived at the 
station house twelve minutes after the arrest, at 2:07a.m. 

Ballard testified that after processing defendant, he 
read the uniform rights form at 2: 18 a.m. This is re-
flected on the form, itself. [***7] Ballard also read a 
standard statement prescribed by the New Jersey Motor 
Vehicle Commission before administering the Alcotest. 
Ballard testified that he observed the defendant for an 
uninterrupted period of twenty minutes in the booking 
area before reading the New Jersey Motor Vehicle 
Commission's standard statement. 

He also testified that he observed him for twenty 
minutes before administering the Alcotest. He testified 
that the defendant did not drink, burp or vomit during 
that time. However, when asked, "How was it that you 
made this observation for a period of twenty minutes," 
Ballard answered, "I was with him in the booking area 
for that time." Ballard did not claim that he referred to a 
particular clock. 

Ballard admitted that he discovered that defendant 
possessed a cell phone. He also admitted that he took the 
cell phone and put it in a separate room. Consequently, 
he left defendant unattended for as long as it took him to 
accomplish that task. 

According to the printout from the Alcotest device, 
the arrest occurred at 2:00 a.m. (The record does not in-
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dicate when or how this time was entered into the de-
vice.) Thus, the clock on the Alcotest device apparently 
was five minutes faster [***8] than the clock on the 
video recorder, which recorded the arrest at I :55 a.m. 
Consequently, the Alcotest device's clock would have 
indicated that defendant arrived at the station house at 
2:12a.m. (whereas, as noted above, the video recorder's 
clock indicated a 2:07 a.m. arrival). Defendant gave his 
first breath sample at 2:28 a.m., according to the Alcotest 
device. Therefore, that was apparently only sixteen min-
utes after he arrived at the station house. The second 
sample was taken at 2:32 a.m.. A control test was per-
formed [*254] at 2:33 a.m., and the last ambient air 
blank was taken at 2:34 a.m. 

After the Alcotest was completed, the uniform rights 
form indicated that defendant agreed to talk to the officer 
at 2:54 a.m. On the other hand, his responses to [**465] 
the drunk driver questionnaire indicate that he was ques-
tioned regarding his occupation and medical status 11prior 
to Miranda" ' at 2:45 a.m. However, Ballard testified that 
he gave the Miranda warning before asking those occu-
pational and medical questions. According to the ques-
tionnaire, defendant claimed that his last drink was at 
I :43 a.m. -- just two minutes before Ballard claimed he 
saw defendant on the road. 

2 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 
1602, 16 L.Ed.2d 694 (1966). 

DISCUSSION 

As [***9] a threshold matter, this court concludes 
that the State must satisfy the twenty-minute observa-
tional requirement as a precondition to admitting Al-
cotest results into evidence. The court will then construe 
the twenty-minute observational requirement, based on 
the Chun Court's plain language, as well as persuasive 
authority from other jurisdictions. The court will then 
apply that requirement to the facts of this case. 

I. Twenty-Minute Observation is Required 

The Supreme Court found that, subject to certain 
modifications, the Alcotest device 11 is generally suffi
ciently reliable ... to permit its results to be admissible 
or to allow it to be utilized to prove a per se violation of 
the [driving-under-the-influence] statute." State v. Chun, 
supra, 194 N.J. at 65, 943 A.2d 114. The Court dictated 
some modifications to address technical shortcomings of 
the device. The Court imposed other pre-conditions to 
admissibility to preserve defendants' confrontational 
rights. Other requirements, such as periodic testing of the 
machines, were designed to assure that the machine used 
in a case was in working order. The ]*255] Court's or-
der detailed these requirements. Jd at 150-54, 943 A.2d 
114. 

The twenty-minute observational requirement 
[***10] is not embodied in the Court's implementing 
order as a condition of admissibility. However, the order 
declares that the Alcotest itself, specifically, the Alcotest 
7110 MKl!I-C with New Jersey Firmware version 3.11, 
is sufficiently reliable scientifically. In other words, it is 
capable of measuring, with sufficient accuracy, a sub-
ject's blood alcohol level based on its analysis not of 
blood, but of the subjeces breath. However, the Court 
elsewhere identified, and adopted, protocols designed to 
assure that the subject's breath sample is untainted. 

In addition to dictating various technical modifica-
tions to all Alcotest devices used in New Jersey, the 
Chun Court also conditioned admissibility on the State's 
proof that (I) the specific device used was in working 
order, and had been inspected according to procedure; 
(2) the operator was certified; and (3) "the test was ad-
ministered according to official procedure." Id at 134, 
943 A.2d 114. The Court did so by reaffirming the con-
ditions that it had previously applied to admissibility of 
Breathalyzer (R) results in Romano v. Kimmelman, 96 
N.J. 66, 81,474 A.2d I (1984). "In matters relating to the 
Alcotest, the same general consideration that gave rise to 
these [***11] requirements must, of course apply." State 
v. Chun, supra, 194 N.J. at 134, 943 A.2d 114. 

The Supreme Court thus adopted the protocol that an 
operator or other person associated with the operator 
must observe the testing subject for twenty minutes be
fore starting the test, and then during the testing, must 
assure that the subject does not burp or regurgitate or 
otherwise contaminate the breath sample. 

Operators must wait twenty minutes be-
fore collecting a sample to avoid overes-
timated [**466] readings due to residual 
effects of mouth alcohol. The software is 
programmed to prohibit operation of the 
device before the passage of twenty min-
utes from the time entered as the time of 
the arrest. Moreover, the operator must 
observe the test subject for the required 
twenty-minute period of time to ensure 
that no alcohol has entered the person's 
mouth while he or she is awaiting the start 
of the testing sequence. In addition, if the 
arrestee swallows anything or regurgi-
tates, [*256] or if the operator notices 
chewing gum or tobacco in the person's 
mouth, the operator is required to begin 
counting the twenty-minute period anew. 

[!d. at 79, 943 A.2d 114]. 
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See also id at 140, 943 A.2d 114 (noting that the opera-
tor's responsibilities include "observing the [***12] sub-
ject to ensure that twenty minutes have passed and to be 
certain that the subject has neither swallowed nor regur-
gitated any substances during that time that would influ-
ence the tests results .... "). 

The State bears the burden of persuasion, as the 
State seeks the admission of the Alcotest results. See 
Romano v. Kimmelman, supra, 96 N.J. at 91, 474 A.2d 1 
(addressing the Breathalyzer(R), "the responsibility for 
establishing all conditions as to the admissibility ... is 
properly allocated to the State"). Thus, defendant is not 
obliged to present proof that he did vomit or regurgitate 
in order to suppress the Alcotest results, in the absence of 
affirmative proof from the State that defendant was con-
tinuously observed. Rather, the State must present af-
firmative proof that an operator actually observed the 
defendant. 

Under State v. Downie, 117 N.J. 450, 455-56, 569 
A.2d 242, cert. denied, 498 U.S. 819, IllS. Ct. 63, 112 
L. Ed. 2d 38 (1990), governing admissibility of Breatha-
lyzer(R) results, "the operator must be sure that at least 
twenty minutes have expired since the last ingestion of 
alcohol to avoid the presence of 'mouth' alcohol, which 
can give a falsely high reading." In State v. Dorman, 393 
N.J. Super. 28, 31-32, 922 A.2d 766 (App. Div. 2007), 
[***13] affirmed on other grounds, 195 N.J. 357, 949 
A.2d 809 (2008), cert. denied, U.S. , 129 S.Ct. 2858, 
174 L. Ed. 2d 601, 77 U.S.L.W. 3709 (U.S. June 29, 
2009), the court apparently inferred that the State satis-
fied the requirement, simply because the defendant was 
in the presence of the officer for twenty-six minutes --
between a roadside stop at 11:54 p.m. until the first 
Breathalyzer(R) test at 12:22 back at the police station. 
The decision does not reflect that there was affirmative 
testimony that the officer had actually observed the sus-
pect, as opposed to simply being present with him. 

[*257] However, the case is distinguishable first, 
because the court was apparently concerned only with 
the potential of ingestion of alcohol, which is by its na-
ture likely to be detected simply by being present with 
someone. By contrast, under Chun, a court must exclude 
the possibility of ingestion of any foreign item, such as 
chewing gum or tobacco, as well as the potential of re-
gurgitation, including regurgitation into a closed mouth. 
Those are more likely to be overlooked unless close ob-
servation is maintained. Second, the Chun Court ex
pressly stated "the operator must observe the test subject 
for the required twenty-minute [***14] period of time." 
194 N.J. at 79, 943 A.2d 114. 

Of course, once the State has met the initial burden 
of persuasion by presenting an operator's testimony that 
he or she observed no regurgitation or ingestion for 

twenty minutes, a defendant is free to testifY that he did 
regurgitate. Doing so would not apparently waive his 
right to remain silent on the merits of the State's case. 
See N.J.R.E. 104(d) ("By testifYing [**467] upon a pre-
liminary matter, the accused does not become subject to 
cross-examination as to other issues in the case. u). 

As for the standard of proof, the State must also sat-
isfY its burden of persuasion regarding admissibility of 
Alcotest results by clear and convincing evidence. See 
Romano v. Kimmelman, supra, 96 N.J. at 90-91, 474 
A.2d 1 (applying clear-and-convincing standard to ad-
missibility of Breathalyzer (R), construing the words 
"clearly establish"). See also State v. Chun, supra, 194 
N.J. at 92 (stating that proponent of scientific evidence 
must "clearly establish" reliability). Thus, the State must 
prove compliance with the twenty-minute observational 
requirement by clear and convincing evidence. 

Moreover, there is no basis to conclude that the 
Court would accept 11Substantial compliance" with 
[***15] the preconditions of admissibility that it set 
forth. The Court drew bright lines, indicating what must 
be done to assure the scientific reliability of the Alcotest. 
Indeed, the Special Master, whom the Supreme Court 
appointed to review the Alcotest's reliability, found that 
meticulous [*258] adherence to the testing protocol, 
which includes the twenty-minute observation require-
ment, should be a prerequisite to admissibility of Al-
cotest results. Report and Recommendation of the Spe
cial Master, Feb. 13, 2007, at 230, reprinted at 2007 N.J. 
Lexis 39, *267 ("Special Master's Initial Report") ("Of 
course, the multiple-step testing protocol must be me-
ticulously followed before the test result is admitted in 
evidence."). The Supreme Court adopted, as modified, 
the Special Master's findings. State v. Chun, supra, 194 
N.J. at 149, 943 A.2d 114. 

2. The ObsenJation Requirement Construed 

While Chun requires a twenty-minute observation, 
the observation need not consist only of eye-to-eye con-
tact. This conclusion finds support in the Chun decision's 
plain language, and the Court's apparent intent. On the 
other hand, the observer must be attentive, trained, and 
close enough to the subject to perceive through other 
senses [***16] a tainting event if one occurs. 

First, the Chun Court uses the tenns "observe" and 
"observing" when referring to the operator's duties to 
assure an untainted breath sample. The common meaning 
of the term is not restricted to maintaining eye contact. 
One dictionary defines 110bserve 11 to mean 11[t]o perceive; 
notice; see." The American Heritage Dictionary of the 
English Language (1971). A usage manual defines "ob-
servation11 to mean "scrutiny or study." B. Garner, A Dic
tionary of Modern Legal Usage (1995) at 611. See also 
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Manriquez v. Gourley, 105 Cal. App. 4th 1227, 130 Cal. 
Rptr. 2d 209, 215-16 (Cal. App. 2003) (relying on the 
Oxford English Dictionary, court holds that "observa-
tion" in context of breath test requirement means the act 
of paying attention, marking, or noticing; and does not 
necessarily require uninterrupted eye contact.). 

Thus, a person may observe a subject by listening, 
smelling, or feeling, instead of seeing. Yet, one cannot 
observe a subject who is physically so far from the ob-
server that the observational senses cannot detect some
thing significant when it occurs. For example, it would 
certainly stretch the term beyond (*259] its plain mean-
ing to hold that an officer can observe a subject while in 
(***17] another room. After such an interruption, the 
operator would need to start a twenty-minute observation 
anew. That is consistent with the Special Master's review 
of the testing protocol. "The twenty-minute period must 
also restart if there were any interruptions in the officer's 
(**468] observation of the subject. (60TIO)." Special 
Master's Initial Report at 133-34, 2007 N.J. Lexis at 
*132 (discussing New Jersey State Police testing proto-
col, described by State Police Sergeant Kevin Flanagan). 

It is unclear whether an unaccompanied officer can 
"observe11 a defendant while the officer is driving, espe
cially if the defendant is seated behind an interior patrol-
car-barrier, and the officer is distracted by traffic, the 
radio, and road noise. Testimony before the Special Mas-
ter recognized the difficulty in observing a defendant 
while transporting him or her to the station, unless a sec-
ond officer assisted. 

An operator may not begin the test on a 
subject prior to a twenty-minute observa-
tion period to ensure that there is no alco
hol in the mouth cavity. (52T70). In New 
Jersey, the twenty minutes may begin at 
the station or immediately after the arrest 
provided that an officer can testify that the 
observation (***18] was continuous and 
uninterrupted. For example, Flanagan 
said that State Police ride double and a 
trooper could sit in the back and properly 
observe the subject. (52T71). 

[Special Master's Initial Report, at 
133, 2007 N.J. Lexis at *132 (emphasis 
added)].' 

3 In State v. Dorman, supra, 393 N.J. Super. at 
31, 922 A.2d 766, it is unclear whether travel 
time to the police station was included in the 
twenty-minute period during which defendant 

was found not to have ingested alcohol. The stop 
occurred at 11:54 p.m. and the test was per-
formed at 12:22 a.m .. But, the decision does not 
address when the officer and defendant arrived at 
the station. The station was "minutes away." Ibid. 
Therefore, they may have arrived before 12:02 
a.m. Moreover, as discussed above, Chun appar
ently requires a closer observation than Downie. 

A definition of "observe" that encompasses visual 
and non-visual senses is implicit in our Supreme Court's 
description of the operator's duties. The Court noted that 
at the same time that the operator must "observe" the 
test-subject, while engaging in a [*260] variety of ac-
tivities that would unavoidably require the operator to 
avert his or her eyes, at least momentarily, from the sub-
ject. 

His role [***19] now consists of ob-
serving the subject to ensure that twenty 
minutes has passed and to be certain that 
the subject has neither swallowed nor re-
gurgitated any substances during that time 
that would influence the test results; in-
putting and verifying the accuracy of the 
identifying information needed to start the 
sequence; changing the control solution if 
the machine alerts him to do so; attaching 
a new mouthpiece; reading the instruc
tions about how to blow into the machine; 
observing the LED screen and following 
its prompts; and observing the subject to 
ensure that he or she actually provides a 
sample. 

[State v. Chun, supra, 194 N.J. at 
140, 943 A.2d 114]. 

The Court apparently did not contemplate that the opera-
tor would have to restart the twenty-minute period if he 
had to turn away to attach a new mouthpiece, change the 
solution, or read instructions to the subject. 4 

4 Although not an issue in this case, this court 
has concluded in the context of another municipal 
appeal that someone other than a certified Al-
cotest operator may conduct the twenty-minute 
observation, notwithstanding that tl1e Chun Court 
refers consistently to the obligation of the "opera-
torn to conduct the observation. If a police de
partment (***20] assigned an officer not certi-
fied to operate the Alcotest to observe a defen-
dant while the certified operator read instructions, 
prepared the machine, changed test solutions and 
attached new mouthpieces, the observation would 
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be more thorough than if only the operator ob-
served the subject. Therefore, it would run afoul 
of the express purpose of the observation -- to en-
sure an untainted breath sample - to accept obser
vations only by operators. On the other hand, 
whoever observes the subject must know why he 
or she is observing. If uninformed in advance 
about what to look for, the observer will not nec-
essarily notice it. Out-of-state authority supports 
the principle that a certified operator may dele-
gate observation duties to a non-certified person. 
See, e.g., State v. McVay, 83 Ore. App. 312,731 
P.2d 466, 467 (Ore. Ct. App. 1987) (noting that 
operators are certified to ensure proper operating 
of the equipment, but "nothing in the regulations. 
.. supports the position, that there is any special 
skill required to observe a person to ensure that 
he did not take anything by mouth, vomit or re-
gurgitate."). See also Sparrow v. State, 284 Ark. 
396, 683 S.W.2d 218, 219 (Ark. 1985) (driver 
observed collectively by operator [***21) and 
other officers). It is unclear whether a twenty-
minute video and audio recording of the suspect 
would suffice. Cf Mitchell v. Kansas Dep 't of 
Rev., 41 Kan. App. 2d 114, 200 P.3d 496, 501 
(Kan. Ct. App. 2009) (indicating that video ac-
ceptable proof of observation); People v. Bough
ner, 209 Mich. App. 397, 531 N.W.2d 746, 747 
(Mich. Ct. App. 1995) (rejecting video recording 
of defendant where view of defendant was often 
briefly obstructed). 

[*261) [**469) In sum, what constitutes observa-
tion must be determined in view of the purpose of the 
observation requirement: to assure that the suspect has 
not ingested or regurgitated substances that would con-
found the results. An officer's observation should be of 
the sort capable of detecting contamination if it actually 
occurred. Thus, an officer who looks away must be close 
enough to detect contamination through aural or olfac
tory senses. An officer who rides alone in the patrol car 
with the suspect must be especially attentive to the sus-
pect, free from road-related distractions, to spot regurgi
tation or ingestion if it occurs. 

3. Out-of-State Authority 

This court's interpretation of the twenty-minute ob-
servation is consistent with the well-reasoned views of 
other states' courts. 

[W]e hold that continuous [***22] ob-
servation . . . does not mean an officer 
must keep his or her eyes focused on the 
subject for an uninterrupted IS-minute pe-
riod. Observation is not limited to percep-

lion by sight; an officer may perceive a 
subject has eaten, drank, smoked, vomited 
or regurgitated by sound or smell and the 
perception by senses other than sight can 
be sufficient to comply with the regula-
tion . ... In our view, uninterrupted eye 
contact is not necessary (and may not al-
ways be sufficient by itself) to determine 
whether the proscribed events have oc-
curred, so long as the officer remains pre-
sent with the subject and able by the use 
of all his or her senses to make that de-
termination. 

[Manriquez v. Gourley, supra, 130 
Cal. Rptr. 2d at 216]. 

In Glasmann v. State, 719 P.2d 1096 (Colo. Ct. App. 
1986), the officer closely and continuously observed a 
breath-test subject for twenty minutes, although he occa-
sionally averted his eyes from the defendant to prepare 
forms. The officer remained in the defendant's presence. 
"We do not read the regulation as requiring in all cases 
that the officer stare fixedly at a test subject for twenty 
minutes; rather, compliance with the regulation is a ques
tion of fact to be decided [***23) under the circum-
stances of each cases .... " Id. at 1097. See also State v. 
Remsburg, 126 Idaho 338, 882 P.2d 993, 996 (Idaho Ct. 
App. 1994) (fixed eye contact not required if the officer 
remains with defendant, despite occasionally averting his 
eyes while he read the advisory form to defendant and 
programmed device); People v. McDonough, 132 A.D.2d 
997, 518 [*262] N.Y.S.2d 524, 526 (App. Div.) (pa-
perwork preparation did not prevent observation), appeal 
denied, 70 N.Y.2d 801, 516 N.E.2d 1232, 522 N.Y.S.2d 
119 (N.Y. 1987); Peterson v. Wyoming [**470] Dep't of 
Transp., 2007 WY 90, 158 P.3d 706, 710 (Wyo. 2007) 
(fixed staring of subject not required). See generally D. 
Landis, Necessity and Sufficiency of Proof that Tests of 
Blood Alcohol Concentration Were Conducted in Con
formance With Prescribed Methods, 96 A.L.R.3d 745, § 
9 (2008) (collecting other cases). 

Some courts have included drive time with a single 
police officer, if the officer establishes that he or she was 
attentive to what the suspect was doing in the back seat. 
See, e.g., Williford v. State, 284 Ark. 449, 683 S.W.2d 
228, 229 (Ark. 1985) (including time that the officer 
observed the suspect "in the patrol car's rear view mirror" 
where suspect sat on the passenger side of the back seat); 
Manriquez v. Gourley, supra, 130 Cal. Rptr. 2d at 217-
18, [***24] (the arresting officer talked to the defendant 
while in the car, and looked at him in his rearview mirror 
during the drive to the jail); Barone v. State, 736 P.2d 
432, 434 (Colo. Ct. App. 1987) (including drive time 
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where "officer said he watched [suspect] ... in the rear-
view mirror and that he was not distracted by any radio 
calls or traffic noise"); State v. Smith, 16 Conn. App. 
156, 547 A.2d 69, 73 (Conn. App. Ct.) (including obser-
vation time while officer operated the police cruiser), 
appeal denied, 209 Conn. 820, 551 A.2d 758 (Conn. 
1988); State v. Vialpando, 89 P.3d 209, 214, 2004 UT 
App 95 (Utah. Ct. App. 2004) (in-car observation ac-
cepted where suspect sat handcuffed next to trooper in 
front seat, trooper monitored the suspect "visually and 
aurally," and there was minimal traffic and road-related 
distractions). But see State v. Carson, 133 Idaho 451, 988 
P.2d 225, 227 (Idaho Ct. App. 1999) (in-car observation 
rejected because of foul weather noise interference and 
officer's hearing impairment). 

The Connecticut court in State v. Smith, supra, 547 
A.2d at 73, noted that a different interpretation would 
open the door to mischief by the defendant who could 
"thwart compliance with the regulation simply by turning 
his head away from the observing [***25] officer." But 
see State v. Arnold, 80 S.W.3d 27, 30 (Tenn. Crim. 
[*263] App. 2002) (finding the officer did not observe 
suspect in vehicle, or when he exited the car). However, 
the Tennessee courts have adopted a narrower definition 
of observation than this court fmds consistent with Chun. 
See State v. McCaslin, 894 S.W.2d 310, 311 (Tenn. 
Crim. App. 1994) (court disregards six minutes of drive 
time, rejecting State argument that "'eyeball to eyeball' 
observation" not required). 

Out-of-state authority supports this court's view, 
stated above, that if an officer leaves the area where the 
subject is being detained, then observation ceases. State 
v. Utz, 125 Idaho 127, 867 P.2d 1001 (Idaho Ct. App. 
1993). See also State v. DeFranco, 143 Idaho 335, 144 
P.3d 40, 43 (Idaho Ct. App. 2006) (officer did not ob-
serve defendant where he rummaged in the car's trunk, 
the defendant was seated in the vehicle, and the officer 
"could not have heard or smelled a belch or regurgitation 
because of the trunk lid and the rear window separating 
the men and the sound of the cruisers rurming engine"). 
Likewise, if the suspect leaves the area briefly, observa-
tion ceases. Mitchell v. Kansas Dep't of Rev., supra, 200 
P .3d at 502 (even applying substantial [***26] compli-
ance standard, State failed to satisfy observation re-
quirement when suspect left room to use restroom for a 
couple of minutes); State v. Gardner, 1998 NMCA 160, 
126 N.M. 125, 967 P.2d 465, 469 (N.M. Ct. App.) (ob-
servation requirement not satisfied when suspect left the 
room briefly to use bathroom during the twenty-minute 
period), cert. denied, 126 N.M. 107, 967 P.2d 447 (N.M. 
1998). 

Other courts agree that the observation time-period 
is not relaxable based on a principal of substantial com-
pliance, as the observation period relates to admissibility 

of evidence. See, e.g., Clawson v. State, [**471] 867 
A.2d 187, 191-93 (Del. 2005) (test results excluded be-
cause nineteen-minute observation inadequate to satisfy 
twenty-minute requirement); Dep 't of Highway Safety 
and Motor Vehicles v. Farley, 633 So.2d 69, 71 (Fla. 
Dist. Ct. App. 1994) (where twenty-minute observation 
required, seventeen-minute observation inadequate to 
sustain test); State v. Gardner, supra, 967 P.2d at 470-71 
(court rejects substantial compliance argument that 
would relax the twenty-minute time period). But see, 
e.g., Wester [*264] v. State, 528 P.2d 1179, 1183-85 
(Alaska 1974), cert. denied, 423 U.S. 836, 96 S.Ct. 60, 
46 L.Ed.2d 54 (1975) (holding that substantial compli-
ance [***27] with fifteen-minute observation period was 
sufficient). 

Moreover, a court may find that the observation re
quirement is urunet where there is conflicting evidence 
of when the observation period started. See Common
wealth v. Pierre, 72 Mass. App. Ct. 230, 890 N.E.2d 152 
(Mass. App. Ct. 2008) (in view of conflicting and con-
fusing evidence of when arrest, transport, and testing 
occurred, Commonwealth failed to prove compliance 
with observation requirement); DeBoer v. Nebraska 
Dep't of Motor Vehicles, 16 Neb. Ct. App. 760, 751 
N.W.2d 651, 656 (Neb. Ct. App. 2008) (court finds ob-
servation of only thirteen minutes, based on testing re
cords, notwithstanding operator's testimony that he ob-
served for the required fifteen minutes according to his 
wristwatch). 

In smn, this court's interpretation of the Chun 
Court's twenty-minute observation requirement finds 
support in other state court decisions. 

4. Principles Applied 

Applying the above principles, this court need not 
reach the issue of whether an officer driving a police 
cruiser can sufficiently observe a suspect to satisfy Chun. 
It may depend on the attentiveness of the officer, the 
placement of the defendant in the rear seat, and the con-
figuration of the vehicle. It may also depend on the 
[***28] presence of other road noise and distractions that 
might prevent the officer from seeing, hearing, or smell-
ing the defendant. However, Ballard did not specifically 
testify that he observed defendant during the ride back to 
the station house. Nor did Ballard provide details about 
his own attentiveness, defendant's placement in the vehi
cle, and the absence of road-related distractions. There-
fore, the court cannot find that Ballard observed defen-
dant while in the patrol car. 

Consequently, the State must satisfy the twenty-
minute observation requirement by proving that Ballard 
observed defendant [*265] for twenty minutes in the 
station house. However, the evidence does not clearly 
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and convincingly persuade this fact-finder that Ballard 
did that. Although this court gives due deference to the 
municipal court judge's finding that Ballard did not in-
tend to deceive, the issue is not his honesty, but his accu
racy. The court reaches this conclusion for three reasons. 

First, the observation period was interrupted when 
Ballard left defendant unattended, so Ballard could re-
move defendant's cell phone from the room. While it was 
likely for a short period of time, it was nonetheless a 
significant interruption (***29] in the observation. As 
discussed above, consistent with meticulous enforcement 
of testing protocols, the State has failed to prove con-
tinuous observation for twenty minutes. 

Secondly, Ballard's lack of confidence regarding his 
own time estimates undermines his assertion that he ob
served defendant for twenty minutes. Ballard is unsure 
when the stop actually occurred; it could have been as 
early as 1:35 a.m. or as late as 1:55 a.m. He gave a 
"rough guess" (**472] that the stop occurred at 1:45 
a.m. by approximating how long it took him to adminis-
ter field sobriety tests before he placed the defendant 
under arrest, allegedly at I :57 a.m. He did not claim that 
he referred to a clock when he conducted the stop. Like-
wise, although he asserted that he observed defendant for 
twenty consecutive minutes, Ballard did not claim he 
looked at a particular clock to mark the time. 

Ballard's timekeeping on the drunk driver question-
naire and uniform rights form also raises doubts about 
his accuracy. According to Ballard, defendant agreed to 
talk to Ballard at 2:54 a.m., but provided information 
about his employment and medical status nine minutes 
earlier, at 2:45a.m. That would make sense if the officer, 
consistent [***30] with the apparent intent of the forms, 
interviewed defendant about his employment and medi-
cal status, then reiterated the Miranda warning, then 
sought information about the substantive offense. How-
ever, Ballard testified that he gave the Miranda warning 
at 2: 18 a.m. and did not repeat it. 

[*266] Third, extrapolating time from the video re-
corder's clock and the Alcotest device, it appears that the 
first breath sample was taken only sixteen minutes after 
defendant arrived at the station house. Moreover, the 
observation likely did not begin immediately upon arri-
val in the sally port, because the officer first had to exit 
his vehicle, likely step away to secure his weapon, and 

then remove the handcuffed defendant from the vehicle 
and escort him to the booking room. As discussed above, 
according to the video recorder's clock, defendant was 
arrested at I :55 a.m. According to the Alcotest device, 
the arrest occurred at 2:00 a.m. Therefore, when the 
video recorder's clock indicated that defendant arrived at 
the stationhouse at 2:07 a.m., the Alcotest device's clock 
would have indicated a 2:12a.m. arrival. The first breath 
sample was taken at 2:28 a.m. according to the Alcotest 
device, before twenty [***31] minutes of observation 
could be completed. 

Alternatively, if the stop did indeed occur at I :45 
a.m., as Ballard guessed, and not at 1:40 a.m. as the 
video recorder indicated, then defendant still would have 
arrived at the station house at 2:12 a.m. That is because 
the undisputed elapsed time between the stop and the 
arrival was twenty-seven minutes, according to the video 
recorder's timer. Twenty-seven minutes after 1:45 a.m. 
would have been 2:12a.m. 

The State argued that the clock by which Ballard es-
timated the time of the stop was not necessarily synchro-
nized with the clock on the Alcotest device. However, 
this misses the point that the State bears the burden of 
persuasion. The State must prove, clearly and convinc
ingly, that the officer observed defendant for twenty 
minutes. As noted above, Ballard1S conclusory assertion 
that he observed defendant for twenty minutes simply is 
unpersuasive, given the discrepancies in the various re
corded times, Ballard's own lack of precision about when 
other events occurred, and the extrapolation between the 
video recorder1s time-of-arrest and the Alcotest device1S 

time-of-arrest, which indicates that defendant was in the 
station house for only sixteen (***32] minutes before 
supplying his first breath sample. 

[*267] The State therefore has not met its burden to 
prove, clearly and convincingly, that the operator con
tinuously observed defendant for twenty minutes before 
administering the Alcotest. Therefore, the court excludes 
the results from evidence. 

CONCLUSION 

Since the Alcotest results are excluded, a judgment 
of not guilty shall be entered [**473] on the charge of a 
per se violation of N.J.S.A. 39:4-50. 

629

622



Page 1 450 

LexisNexis® 
loflDOCUMENT 

STATE OF NEW JERSEY, PLAINTIFF-APPELLANT, v. JOEL M. UGROVICS, 
DEFENDANT-RESPONDENT. 

DOCKET NO. A-4906-08T4 

SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION 

410 N.J. Super. 482; 982 A.2d 1211; 2009 N.J. Super. LEXIS 246 

October 20, 2009, Submitted 
December 2, 2009, Decided 

SUBSEQUENT HISTORY: [***1] 
Approved for Publication December 2, 2009. 

PRIOR HISTORY: On appeal from Superior Court of 
New Jersey, Law Division, Morris County, Municipal 
Appeal No. 08-055. 

COUNSEL: Robert A. Bianchi, Morris County Prosecu-
tor, attorney for appellant (Paula Jordao, Assistant 
Prosecutor, on the brief). 

Brian R. Donnelly, attorney for respondent. 

JUDGES: Before Judges SKILLMAN, FUENTES and 
GILROY. The opinion of the court was delivered by 
FUENTES, J.A.D. 

OPINION BY: FUENTES 

OPINION 

[*484] [**1212] The opinion of the court was de-
livered by 

FUENTES, J.A.D. 

Defendant Joel M. Ugrovics was arrested and 
charged with driving while intoxicated (DWI), N.J.S.A. 
39:4-SO(a). This appeal concerns the admissibility of the 
results of an Alcotest administered to defendant in con-
nection with this charge. By leave granted, the State ap-
peals from the order of the Law Division suppressing the 
results of the Alcotest because the arresting officer, 
rather than the Alcotest operator, was the person who 
observed defendant during the twenty minutes prior to 
him taking the test. In· reaching this [**1213] conclu-

Reprinted with permission from LexisNexis. 

sian, the trial court relied on what it characterized as the 
"procedures11 mandated by the Supreme Court in State v. 
Chun, 194 N.J. 54, 943 A.2d 114, cert. denied, U.S. , 
129 S. Ct. 158, 172 L. Ed. 2d 41 (2008). 

We [***2] reverse. Consistent with the underlying 
principles articulated by the Court in Chun, we hold that 
the State is only required to establish that the test subject 
did not ingest, regurgitate [*485] or place anything in 
his or her mouth that may compromise the reliability of 
the test results for a period of at least twenty minutes 
prior to the administration of the Alcotest. The essence 
of this requirement is to ensure that the test subject has 
been continuously observed during this critical twenty-
minute window of time. The identity of the observer is 
not germane to this central point. The State can meet this 
burden by calling any competent witness who can so 
attest. 

We will limit our factual recitation to the events that 
relate directly to the discrete issue under review. 

I 

On July 19, 2008, Riverdale Police Department Of-
ficer Eric Hollenstein was conducting radar checks on 
Hamburg Turnpike when he observed defendant's vehi-
cle traveling at forty-five m.p.h. in a twenty-five m.p.h. 
zone. When Hollenstein stopped the car to issue a sum-
mons for speeding, he detected an odor of alcohol ema-
nating from inside the vehicle and noticed that Ugrovics, 
the only person in the car, had glassy eyes. In response 
[***3] to Hollenstein's questions, defendant admitted 
that he had consumed alcoholic beverages that evening. 

Against these facts, Hollenstein concluded that he 
had a sufficient basis to ask defendant to perform a series 
of field sobriety exercises. Given the limited scope of our 
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review, we will dispense with describing the details of 
the tests defendant performed. Suffice it to say that de-
spite HoHenstein's clear verbal instructions, defendant 
failed to perform these tests as directed. Based on the 
totality of the circumstances, HoHenstein concluded that 
he had probable cause to charge defendant with DWI and 
arrested him accordingly. 

HoHenstein transported defendant from the scene of 
the motor vehicle stop to the Riverdale Police Station for 
the purpose of processing the arrest and administering an 
Alcotest to defendant. Officer Robert DiGirolamo was 
the station's Alcotest operator on [*486[ that date and 
was therefore the person who administered the test to 
defendant. 

For purposes of this appeal the State stipulated that 
HoHenstein would have been the only witness it would 
have called who would have testified that he continu-
ously observed defendant for at least twenty minutes 
before defendant [***4] took the Alcotest. On this sole 
issue, the State proffered, and the trial court accepted, 
that HoHenstein would have testified that during this 
twenty-minute window of time defendant did not burp, 
regurgitate or ingest any alcohol. The two separate breath 
samples taken from defendant yielded a blood alcohol 
concentration (BAC) of .13. 

Defendant pled guilty before the Riverdale Munici-
pal Court to DWI, reserving his right to challenge the 
results of the Alcotest based on the State's failure to 
show that the Alcotest operator was the person who ob-
served defendant for a period of at least twenty minutes 
before the test was administered. In the course of accept-
ing defendant's guilty plea, the Municipal Court Judge 
framed the issue thusly: 

[MUNICIPAL] COURT: Okay. So I'll 
make it clear that in regard to this condi-
tional plea, ... "[t]here is no issue that the 
defendant in this case was observed for 20 
minutes[.] [B]ut he was [**1214] not ob-
served by the Alcotest operator, which 
(sic) is Officer DiGerolmo ... [.] 

[MUNICIPAL 
Yes, Your Honor. 

PROSECUTOR]: 

[MUNICIPAL] COURT: He was ob-
served by Officer HoHenstein, who did 
observe him for the 20-minute period--

[MUNICIPAL PROSECUTOR]: At 
headquarters. 

[MUNICIPAL] [***5] COURT:--at 
headquarters, but he is not a certified Al-
cotest operator. 

[MUNICIPAL 
Correct. 

PROSECUTOR]: 

[MUNICIPAL] COURT: No other 
officer had made observations, so there's 
[no] other officer involved, except Officer 
HoHenstein and that there are no other is-
sues dealing with any foreign substance 
entering Defendant's mouth or vomiting 
or any use of alcohol or any other regurgi
tation issue. 

In addition, the only issue then on the 
appeal [to the Law Division] would be 
whether the 20-minute observation has to 
be conducted by the operator to meet the 
[ Chun J standard. Does that sound correct? 

[MUNICIPAL 
Yes, Your Honor. 

PROSECUTOR]: 

[DEFENSE COUNSEL]: Yes. 

[*487] In accepting defendant's conditional guilty 
plea, the Municipal Court Judge rejected defendant's 
argument that, under Chun, the only person competent to 
observe defendant during this critical twenty-minute 
window of time was the operator of the Alcotest. 

On defendant's appeal to the Law Division pursuant 
to Rule 3:23-2, the court accepted defendant's argument 
and suppressed the Alcotest BAC reading. The Law Di-
vision Judge gave the following explanation in support 
of his ruling: 

So the Court finds that--in this case, as 
the State conceded [***6] in their (sic)--it 
was stipulated--the State meaning the 
prosecutor below--that the Alcotest opera-
tor did not observe the defendant for the 
required 20-minute period. Instead, he 
was observed by Officer HoHenstein, who 
was not a certified Alcotest operator. That 
may or may not be of any moment. 

As such, the Alcotest operator did not 
observe defendant for the required 20 
minutes prior to administering the test. 
Therefore, based upon this Court's reading 
of Chun, the readings are deemed inad-
missible because the procedure which was 
mandated by Chun was not followed. 

The Court will vacate the guilty plea 
entered, which was conditional. Remand 
the matter to the Borough of Riverdale 
Municipal Court to be heard on the other 
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II 

testimony, including the testimony deal-
ing with what I'll call the psycho-physical 
tests. 

Against this backdrop, we will now address the cen-
tral issue in the case. We start by reaffirming our stan-
dard of review. 

Ordinarily, we review a judgment of the Law Divi-
sion under a sufficiency of the evidence standard. That 
is, in conducting the review required under Rule 3:23-
8(a), the Law Division's judgment must be supported by 
sufficient credible evidence in the record. State v. Segars, 
172 N.J. 481, 488, 799 A.2d 541 (2002). [***7] How-
ever, "[a] trial court's interpretation of the law and the 
legal consequences that flow from established facts are 
not entitled to any special deference" on appeal. Manala
pan Realty, L.P. v. Twp. Comm. of Manalapan, 140 N.J. 
366, 378, 658 A.2d 1230 (1995). Here, because the Law 
Division's judgment rested entirely on its interpretation 
of the Court's opinion in Chun, our scope of [*488] 
review is de novo, [**1215] without affording such 
judgment any special deference. 

In Chun, the Court addressed the scientific reliability 
of the Alcotest 7110 MKJII-C evidentiary breath-testing 
device. Chun, supra, 194 N.J. at 65, 943 A.2d 114. After 
reviewing the findings of the Special Master, the Su-
preme Court held that "the Alcotest, utilizing New Jersey 
Firmware version 3.11, is generally scientifically reli-
able, but that certain modifications are required in order 
to permit its results to be admissible or to allow it to be 
utilized to prove a per se violation of the statute." !d. 

1n the course of considering the scientific reliability 
of the Alcotest, the Court explained the procedures em-
ployed in administering the test to suspected drunk driv-
ers. !d. at 77-84, 943 A.2d 114. During that recitation, 
the Court gave the following description of how the 
[***8] test is administered: 

The actual administration of the test is 
performed by one of the more than 5000 
certified Alcotest operators in New Jer-
sey. When a person has been arrested, 
based on probable cause that the person 
has been driving while intoxicated, he or 
she is transported to the police station to 
provide a sample for the Alcotest. The 
Alcotest, consisting of a keyboard, an ex-
ternal printer, and the testing device itself, 
is positioned on a table near where the test 
subject is seated. 

Operators must wait twenty minutes 
before collecting a sample to avoid over-
estimated readings due to residual effects 
of mouth alcohol. The software is pro-
grammed to prohibit operation of the de-
vice before the passage of twenty minutes 
from the time entered as the time of the 
arrest. Moreover, the operator must ob
serve the test subject for the required 
twenty-minute period of time to ensure 
that no alcohol has entered the person's 
mouth while he or she is awaiting the start 
of the testing sequence. In addition, if the 
arrested swallows anything or regurgi-
tates, or if the operator notices chewing 
gum or tobacco in the person's mouth, the 
operator is required to begin counting the 
twenty-minute period [***9] anew. 

[!d. at 79, 943 A.2d 114.] 

This description of the test is the central basis for de-
fendant's claim, and the trial court's ruling, that the Al-
cotest operator is the only person authorized to observe a 
test subject during this twenty-minute period. The State, 
on the other hand, argues that the Court's only concern 
was to ensure that the test subject had not placed any-
thing in his or her mouth that may compromise the 
[*489] reliability of the test. According to the State, this 
can be established through witnesses other than the op-
erator of the Alcotest. 

We acknowledge that defendant's position is, at first 
blush, supported by what appears to be the plain lan-
guage used by the Court in Chun. However, a literal, 
unexamined application of such language here would 
create an unduly and, in our view, unintended restriction 
on the State's ability to prosecute DWI cases based on 
the results of an Alcotest. 

With respect to this critical twenty-minute period, 
the key concern of the Court in Chun was to ensure that 
the test subject did not ingest, regurgitate or place any-
thing in his or her mouth that could affect the reliability 
of the test. !d. at 140, 943 A.2d 114. 1n this context, the 
Court described the role of the operator [***10] as fol-
lows: 

[T]he operator will play a relatively 
lesser role here than has been the case in 
the past. His role now consists of observ-
ing the subject to ensure that twenty min-
utes has passed and to be certain that the 
subject has neither swallowed nor regurgi-
tated any substances during that time that 
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would influence the test results; inputting 
and verifYing the accuracy [**1216] of 
the identifYing information needed to start 
the sequence; changing the control solu-
tion if the machine alerts him to do so; at
taching a new mouthpiece; reading the in
structions about how to blow into the ma-
chine; observing the LED screen and fol-
lowing its prompts; and observing the 
subject to ensure that he or she actually 
provides a sample. 

[Ibid.] 

The Court even predicted that as the Alcotest "be-
comes more routine, some, or even most, defendants will 
eventually forgo cross-examination of the operator in 
light of the limited information that can be achieved in 
that effort." !d. at 141 n.44, 943 A.2d 114. 

Thus, there is a key difference between the respon-
sibilities of the operator in administering the Alcotest 
and the State's burden of proof at trial. At trial, the State 
must establish, by clear and convincing evidence, ' that, 
during [***11] the twenty-minute [*490] period im-
mediately preceding the administration of the test, the 
test subject did not ingest, regurgitate or place anything 
in his or her mouth that may compromise the reliability 
of the test results. This can be accomplished through the 
testimony of any competent witness who can so attest. 
By contrast, the operator's principal role is to ensure that 
the procedures leading to the actual taking of the test 
have been strictly followed. 

1 Although not directly addressed by the Court 
in Chun, we are satisfied that the State's burden 
of proof as to the admissibility of the Alcotest 

remains clear and convincing evidence. See 
Romano v. Kimmelman, 96 N.J. 66, 90-91, 474 
A.2d 1 (1984). In Romano, the Court identified 
the following three conditions of admissibility: 
(I) the proper operating condition of the machine; 
(2) the requisite qualifications of the operator; 
and (3) the proper administration of the test. !d. at 
91, 474 A.2d I. Here, since our discussion is lim-
ited to the twenty-minute period of observation of 
the test subject, the State must establish that ele-
ment of admissibility by clear and convincing 
evidence. We discern no basis in law to deviate 
from this well-established principle. 

As noted [***12] earlier, one of the benefits associ-
ated with the Alcotest is its automation, which is in-
tended to reduce the role of the operator and thereby 
minimize the potential for human error. To construe the 
twenty-minute observation requirement as bestowing 
upon the operator the exclusive responsibility to monitor 
the test subject elevates fonn over substance and places 
an importance on the operator that is inconsistent with 
what the Chun Court envisioned to be his or her dimin-
ished role.' !d. at 141 n.44, 943 A.2d 114. 

III 

2 The Law Division reached a similar conclu-
sion in State v. Filson, 409 N.J. Super. 246, 255, 
976 A.2d 460 (Law Div. 2009). 

The order of the Law Division suppressing the BAC 
reading obtained from defendant through the administra-
tion of an Alcotest is reversed. Defendant's guilty plea, 
based on these reading, is reinstated and the matter is 
remanded for such further proceedings as may be war-
ranted. 

Reversed and remanded. 
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iJrager ALCOTEST7110 MK Ill 

Resolution 

- 1 1Jg/100ml in normal measuring mode 
- 0.1 IJg/L in control position (test mode) 

Temperature range: 0 ..... +40~ C 

Warm-up time 
Typically 12 minutes from room temperature 

Printer 
Dot matrix impact printer with ribbon cassette. 
Standard paper 58 mni wide 

Clock 
day/month/year and hour/minute indication 

Calibration interval 
Recommended interval for calibration and service : 6 month 

Electrical characteristics 

Operating voltages: 

Power consumption: 

Dimensions 

85 - 264 V 50 - 80 Hz 
10.5 V DC to 15 V DC car battery supply 

during warm-up time 
during test 
Standby ("READY") 

approx. 70 Watts 
approx. 30 Watts 
approx. 15 Watts 

W x H x D (mm) : 400 x 130 x 265 

Weight 
Approx. 16.5 lbs 
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1 

Discovery List 

Alcotest 711 0-MK Ill Evidence Breath Testing Instrument 
Destriptive Brochure 
Produced by Draeger 

2 Draeger Operating Manual 
Alcotest 711 0-MK Ill 
Version 1.0 

., 

3 Alcotest 7110 MK Ill 

4 

5 

6 

7 

8 

Draeger Instructor Training Manual 
1/98 

Alcotest 7110 MK IIIC Supervisor Training 
NJSP 
1/28, 1/29, 1/30, 2/2, 2/3, 2/4 

Flow charts and lay out plans 
for Alcotest 7110 MK IIIC from Draeger 

OIML Report# 10011265 
Date: 7/20/94 

a. 
b. 
c. 

Thermoter Cert. Of Calibration 9/12/01 
Therm. Mfg. Desc~iptive materials 
Thermometer manual 

Technical Evaluation of Alcotest 7110 MK Ill 
7/11/94 

21 s 

23 pages 

45 pages 

2 pages 

7 pages 

2 pages 

3 pages 
4 pages 
43 pages 

51 pages 

9 Memo 3/10/00 1 page 
Partial list of countries and states where the Alcotest 7110 MK IIIC is in use 

10 

11 

(a) IOC 2/20/96 
From Lt. M. Kassey to Major Modarelli 
Re: evaluation results of Draeger Alcotest 7110 MK Ill 2 pages 

(b) IOC 3/6/96 
From Lt. Kassey to Major Modarelli 
Re: Draeger Alcotest 7110 MK Ill 

State of NJ Purchase Order PO 4142533 

22 pages 

1 page 
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OPINION BY: WAUGH 

OPINION 

[*101] [**522] The opinion of the court was deliv-
ered by 

WAUGH, J.A.D. 

Defendant Geoffrey A. Pollock appeals his convic-
tion for a per se violation of N.J.S.A. 39:4-50, driving 
with a blood alcohol concentration of 0.08 percent or 
more. In this appeal, we are called upon to determine 
whether the semiannual-recalibration requirement for 
Alcotest machines, established [**523] by the Supreme 
Court in State v. Chun, 194 N.J. 54, 943 A.2d 114, cert. 
denied, U.S._, 129 S. Ct. 158, 172 L. Ed. 2d 41 
(2008), is applicable to cases in which the test was ad-
ministered prior to Chun and in compliance with the then 
existing annual-recalibration protocol. Because we de-
termine that the change mandated by Chun was not 

~~printed with permission from LexisNexis. 

[***2] intended to be applied to pending cases, we af-
firm Pollock's conviction. 

I 

Pollock was arrested on February 16, 2008, in Car-
ney's Point. He was charged with driving while under the 
influence of alcohol, N.JS.A. 39:4-50, and other offenses 
not relevant on this appeal. He was administered a breath 
test to determine his blood alcohol content using the Al-
cotest 7110 MKIII-C (Aicotest) machine. The resulting 
Alcohol Influence Report (AIR) determined that his 
blood alcohol content was 0.17 percent. ' The Alcotest 
machine used for Pollock's test had been recalibrated 
approximately seven months earlier, which was consis-
tent with the then existing protocol established by the 
State.' 

I As discussed at greater length in Chun, supra, 
194 N.J. at 83, 943 A.2d 114, the Alcotest ma-
chine performs several tests and reports the low-
est blood alcohol score on the AIR. 
2 In Chun, supra, 194 N.J. at 84, 943 A.2d 114, 
the Court described "calibration11 as "attaching 
the machine to an external simulator which uses a 
variety of solutions of known alcohol concentra-
tions to create vapors that approximate human 
breath11 and 11analyzing the device's ability to 
identify accurately each of those samples within 
the acceptable range of tolerance11 [***3] to 11en-
sure that the machine is correctly calibrated." 

[*102] On March 17, 2008, the Supreme Court is-
sued its decision in Chun, which generally upheld the 
reliability and admissibility of Alcotest results, subject to 
certain modifications and conditions. The Court included 
a requirement that the Alcotest machine be recalibrated 
semiannually, rather than annually. Chun, supra, 194 
N.J. at 123, 943 A.2d 114. 
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Pollock then filed a motion in the Carney's Point 
Municipal Court, seeking to exclude his AIR report on 
the grounds that the machine had not been recalibrated 
within the six-month period prior to the date of his test as 
required by Chun. On April 25, 2008, the municipal 
court judge held a hearing pursuant to NJR.E. 104 and 
determined that the semiannual-recalibration requirement 
in Chun was not applicable to cases in which the test had 
been administered prior to Chun. After the judge denied 
his motion, Pollock entered a conditional guilty plea, R. 
7:6-2(c), to a per se violation of N.JS.A. 39:4-50, based 
on the 0.17 percent reading from the AIR report. 

Pollock then appealed his conviction to the Law Di-
vision in Salem County, again arguing that Chun's semi
annual-recalibration requirement was applicable [***4[ 
retroactively. On June 13, 2008, Judge William L. For-
ester heard the matter de novo on the municipal court 
record. R. 3:23-8. Judge Forester delivered an oral deci-
sion on July 25, 2008, concluding that the new recalibra-
tion requirement was prospective only and convicting 
Pollock of violating NJS.A. 39:4-50. He signed the re-
sulting order on August I, 2008, but stayed the sentence 
and driver's license suspension until August 15, 2008. ' 
This appeal followed. 

3 We find no indication in the record that the 
stay was extended by the trial court or that a fur-
ther stay was sought from this court. 

[*103] II 

On appeal, Pollock again contends that his AIR re-
port was inadmissible because [**524] the Alcotest ma-
chine used to analyze his breath samples had not been 
recalibrated during the prior six months as required by 
Chun. In support of his position, he argues that retroac-
tive application is required by Chun itself and also by the 
general principles used to determine whether a new rule 
in criminal cases is given prospective or retroactive ap
plication. 

Before turning to the specific issue of retroactivity, 
we must explore the Supreme Court's reasons for chang
ing the recalibration protocol. The Supreme Court stated 
[***5[ its overall conclusion in Chun, supra, 194 N.J. at 
65, 943 A.2d 114, as follows: 

In summary, we conclude that the Al-
cotest, utilizing New Jersey Firmware 
version 3.11, is generally scientifically re-
liable, but that certain modifications are 
required in order to permit its results to be 
admissible or to allow it to be utilized to 
prove a per se violation of the statute. 
Some of these conditions upon admissibil-
ity we impose as a matter of constitutional 

imperative, others as a matter of address
ing certain of the device's mechanical and 
technical shortcomings that were revealed 
during the proceedings on remand. Within 
the framework for admissibility that we 
here establish, pending prosecutions 
should be able to proceed in an orderly 
and uniform fashion. 

As will be seen, the semiannual-recalibration require
ment arose out of technical concerns and was not one of 
those adopted "as a matter of constitutional imperative." 

The recalibration issue arose when it was discovered 
that the two types of tests performed by the Alcotest ma-
chine, although generally independent of each other, 
have some limited interaction when the fuel cells used 
for one of them begin to age. Id. at 121-22, 943 A.2d 
114. The two types of tests were [***6] explained by the 
Supreme Court as follows: 

The Alcotest uses both infrared (IR) 
technology and electric chemical (EC) 
oxidation in a fuel cell to measure breath 
alcohol concentration. The device there-
fore produces two test results for each 
breath sample, one derived from an IR 
reading and the other, by and large, from 
an EC reading. 

Although the precise mechanism by 
which these tests are accomplished is not 
relevant to the issues before us, the IR 
chamber, also called a cuvette, captures 
the breath sample and uses infrared en
ergy to calculate absorption of the energy 
by [*104] the alcohol concentrated in the 
chamber. IR technology has been avail-
able since the 1970's or early 1980's and 
scientists have concluded that it is reli-
able. See, e.g., [State v.] Foley, []370 N.J. 
Super. [341 ,] 350[, 851 A.2d 123 (Law 
Div.2003)]. 

The EC, or fuel cell technology, uses 
a catalyst to absorb alcohol and provide a 
second measurement of breath alcohol 
concentration from a small sample cap
tured from the cuvette. In the EC cham-
ber, voltage is applied to cause the cata-
lytic reaction, which causes any alcohol 
that is present to oxidize. As that occurs, 
the oxidation process creates electricity, 
which is then measured to determine 
[***7] the amount of alcohol interacting 
with the fuel cell. 
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[Id. at 78, 943 A.2d 114 (footnote 
omitted).] 

After discussing other issues, the Court described 
the issue with respect to the frequency of recalibration in 
detail, including the positions taken by the parties, as 
follows: 

One of the most controversial fmdings 
that came out of the second remand pro-
ceedings, during which the parties were 
afforded the opportunity to undertake 
[**525] an analysis of the source code 
that is the heart of the operation of the Al-
cotest device, related to the EC readings. 
During the proceedings, the Special Mas-
ter summoned Brian Shaffer, a Draeger ' 
employee responsible for the code and for 
implementing changes to the New Jersey 
Firmware since the Foley decision, totes
tify. Near the end of his testimony, 
Shaffer revealed that Firmware version 
3 .II utilizes a compensating algorithm to 
account, in part, for a phenomenon known 
as fuel cell drift. 

As Shaffer explained it, the EC read-
ing is obtained by passing an electrical 
current through a small sample of the 
breath that has otherwise been captured 
for IR testing in the cuvette. The fuel cell 
that creates the electrical charge reacts in 
the presence of alcohol. The reaction of 
the [***8] fuel cell can be represented 
graphically as a curve and the percentage 
of alcohol in the breath is measured by 
calculating the area under the curve 
mathematically. As fuel cells age, the area 
under the curve that expresses the same 
breath alcohol content is unchanged, but 
the shape of the curve itself changes from 
a high sharp peak to a longer, flatter one. 
As a matter of mathematical computation, 
the area being measured is the same even 
though the curves, were they plotted 
graphically, would appear to be different 
when observed visually. 

According to Shaffer, the flattening 
of the curve is caused by the aging of the 
fuel cell, which reacts more slowly and 
with less intensity to the same amount of 
alcohol than when the fuel cell is new. 
This phenomenon, known as fuel cell 
drift, does not actually alter the accuracy 

of the EC measurement. However, be
cause the fuel cell begins to react more 
slowly to the presence of alcohol as it 
ages, a portion of the area under the curve 
that is the basis for the alcohol measure-
ment is not captured during the time when 
the Alcotest EC data is collected. Instead, 
a [*105] portion of the end of the curve 
is, in essence, cut off, resulting in a lower 
than accurate 1***9] measurement. 

Because fuel cell drift is a known sci-
entific phenomenon that would otherwise 
result in an inaccurate underreporting of 
the percentage of alcohol in the test sub-
ject's breath, Draeger added a compensat-
ing algorithm into the firmware. The EC 
fuel cell drift algorithm, therefore, is in-
tended to capture a portion of the missing 
data and, in theory, create a more accurate 
result as the reported EC reading. The al-
gorithm, however, does not attempt to 
quantify the missing area under the curve 
per se, but instead attempts to compensate 
in part for the lack of complete data aris-
ing from the EC measurement. In the 
event that fuel cell drift is detected during 
the control test, the algorithm mathemati-
cally increases the EC reading that is re-
ported by up to twenty-five percent of the 
difference between the IR and EC read-
ings from the tests of the subsequent 
breath samples. 

The compensating algorithm is not 
routinely applied, but only functions if the 
appropriate preconditions are met. The 
device, in performing the control test, 
compares the EC and the IR readings and 
accurately reports those results. Because 
the control test utilizes a known test solu-
tion to ensure that the device [***10] is 
functioning properly and that it accurately 
reads a solution of a known [**526] per-
centage of alcohol, fuel cell drift can be 
detected from the control test's results. If 
the device detects drift, the algorithm will 
adjust the EC measurement standard, 
which, in turn, will slightly increase the 
reported EC results for the test subject's 
breath sample to account for the fuel cell 
drift. 

The discovery of the EC fuel cell 
drift algorithm in the source code 
prompted the Special Master to conclude 
that more frequent re-calibration of the 
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devices with replacement of fuel cells that 
had become "depleted" would reduce reli-
ance on the EC fuel cell drift algorithm 
and, therefore, increase the accuracy of 
the readings. The State objects to this 
proposal as unnecessary and burdensome, 
arguing that its current program of annual 
calibration is sufficient. 

Defendants, on the other hand, raise 
several challenges to this EC algorithm, 
both in theory and in practice. First, they 
argue that it demonstrates that Draeger's 
claim that the device uses two completely 
independent measurements for breath al-
cohol is false. Second, they argue that it 
demonstrates that the device is simply not 
accurate in any sense. Third, [***11] 
they argue that the algorithm, which they 
attack as having been hidden from them 
throughout the initial remand proceedings, 
is evidence that the software may be util-
izing other hidden mechanisms that might 
inflate readings so that the accuracy of the 
results can never be reliable. 

[!d. at 121-23, 943 A.2d 114.] 

4 Draeger Safety Diagnostics Inc. is the manu-
facturer of the Alcotest machine. Chun, supra, 
194 N.J. at 66, 943 A.2d 114. 

The Court did not adopt the position espoused by ei-
ther party, but instead adopted the Special Master's rec-
ommendation that the recalibration protocol be changed 
to require semiannual-recalibration. 

We do not share either the State's or de-
fendants' concerns. The record reflects 
that a semi-annual inspection and recali
bration program recommended by the 
Special Master is consistent with the 
manufacturer'S recommendations. At the 
]*106] same time, it provides a useful 
safeguard by affording a more regular op-
portunity to evaluate and replace aging 
fuel cells. We discern no reason to permit 
the State to continue to adhere to its pro-
gram of annual recalibration, particularly 
in light of the concerns raised as to the 
utilization of a compensating algorithm in 
the interim. 

[!d. at 123, 943 A.2d 114 (emphasis 
added).] 

Nevertheless, [***12] the Court expressed confi-
dence in the overall accuracy of the EC algorithm itself. 

However, we do not find merit in de
fendants' concerns about the EC algorithm 
or its use. There is sound scientific evi
dence that supports the conclusion that 
fuel cells begin to age as soon as they are 
put into service and that fuel cell drift is 
inevitable. But there is equally ample 
support for the proposition that even as 
the intensity of the peak demonstrated by 

r -the EC evaluation of the sample dimin-
ishes over time, the reactive effect overall 
(that is, the area under the curve being 
calculated) does not. Instead, the time 
within which the test is performed simply 
truncates the EC reading before all of the 
otherwise appropriate data can be gener-
ated. Theoretically, one could, perhaps, 
program the machine to calculate the 
missing area based on a presumed regu
larly-shaped curve. Although that might 
even be a more accurate method of sup
plying the missing data, it would not, in 
the end, be as advantageous to defendants 
as is the minor upward adjustment that the 
algorithm effects. Indeed, because the de-
vice will not generate a result that can be 
utilized if the [**527] readings are out of 
tolerance, the algorithm [***13] alters 
the EC result in an amount that, we are 
confident, cannot fairly be seen as con
victing the innocent. 

[!d. at 123-24, 943 A.2d 114 (empha-
sis added).] 

Pollock argues that the language of the Supreme 
Court,s opinion in Chun compels a retroactive applica
tion of the semiannual-recalibration requirement. We 
disagree. 

In the order that accompanied the decision, id. at 
149-54, 943 A.2d 114, the Court outlined parameters for 
the use of AIR reports in pending cases and also the steps 
to be taken going forward. Paragraph 1 of the order out-
lines specific parameters for the use of existing AIR re-
ports. For example, there are different requirements de
pending upon whether the AIR report was based on the 
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testing of two or three breath samples and if the defen-
dant was a woman over the age of 60 when the test was 
administered. Id. at 150-51, 943 A.2d 114. There is, 
however, no reference in Paragraph I to the recalibration 
issue and no specific bar to the use of AIR reports issued 
by machines that had been-recalibrated more than six 
months prior to the date of the test. [*107) We believe 
that the Court would have articulated such a prohibition 
explicitly had that been its intention. 

Paragraphs 2 and 3, in contrast, set forth a number of 
actions [***14) to be taken by the State "forthwith" in 
order to implement the Court's directions for the future, 
including changes to the firmware and new discovery 
requirements. Id. at 151-53, 943 A.2d 114. In Paragraph 
3.A, the Court required the State to "forthwith" 
"[ c Jommence inspection and recalibration of all Alcotest 
devices every six months in place of the current annual 
inspection and recalibration program." !d. at 153, 943 
A.2d 114. The use of 11commence 11 in the order is consis
tent with the Court's language in the body of the opinion 
that it could "discern no reason to permit the State to 
continue to adhere to its program of annual recalibra
tion." !d. at 123, 943 A.2d 114 (emphasis added). 

We conclude from our reading of the text of the 
Chunopinion and order that the Court intended the semi-
annual-recalibration requirement to apply prospectively 
only, and that AIR reports from tests administered prior 
to Chun are admissible as long as the Alcotest machine 
had been recalibrated in conformity with the then exist-
ing annual requirement. s 

III 

5 Pollock also argues that the principles gener-
ally used to determine whether a new rule in 
criminal law is to be applied retroactively man-
date that the semiannual-recalibration require-
ment be applied [***15) to prohibit the use of 
the AIR report in his case. In light of our conclu-
sion about the language of the Chun opinion it-
self, we need not consider general principles of 
retroactivity. 

Consequently, the AIR report resulting from Pol-
lock's test on a machine that had been recalibrated in 
compliance with the State's then existing annual protocol 
was admissible against him. We therefore affirm his 
conviction by the Law Division. 

Affirmed. 
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TWO MINUTE LOCKOUT GLITCH 

The "two minute lockout" was based upon the State's own request. The software glitch which 
allows less than the required two minute lockout was noted in Chun and is going to be fixed in 
the next version: 

The Chun Special Master's Report described the 2 min glitch on p 38: 

With regard to mouth alcohol, operators in New Jersey must continuously observe a subject for 
a full twenty minutes, without interruption, before they can begin the breath test. During that 
time, the subjects cannot have any substances in their mouths nor can they regurgitate or burp. 
If there are any interruptions, the twenty minutes must start over again. New Jersey also 
intended for the Alcotest 7110 to institute a two minute lockout between breath samples to 
prevent mouth alcohol inside the cuvette (rom contaminating the second sample. However, 
Flanagan and Brettell recently became aware that the instrument was not uniformly adhering to 
the two-minute lockout by about a second or two, and have contacted Draeger about the 
problem. The instrument's slope detector also provides an additional safeguard against mouth 
alcohol. 

The Chun Court assumed that there must be a two minute interval- slip at p29: 

After a two-minute lock-out period during which the device will not permit another test, the 
instrument prompts the operator to read the instruction again to the arrestee and collect the 
second breath sample. 194 NJ 89 
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70 
Flanagan - direct 

void the results. 

2 THE COURT: If they're cuffed in the back, 

3 they would have balance problems too, I guess. At 

4 least I would. I have balance problems anyway. 

5 Go ahead. 

6 BY MR. DELL'AQUILO: 

7 Q. Okay. What are some of the other procedures 

8 that are taught with regards to taking the breath 

9 sample? 

10 A. Well, the mouthpiece is changed after each breath 

I I sample. 

12 There's specific verbiage that must be read 

13 to the defendant. The verbiage is posted on the wall 

14 near the instrument. It's gone over in the training. 

15 It's in the manual. The verbiage is very specific of 

16 what must be done by the defendant. 

17 Q. How long are the operators trained to wait 

18 for obtaining a breath sample? 

19 A. The operator must wait a minimum of20 minutes 

20 prior to collecting the breath sample. It's called an 

21 observation period. It must be observed by the 

22 operator to make sure there's no alcohol in the mouth 

23 cavity, so the operator must wait 20 minutes prior to 

24 collecting the sample. 

25 Q. That period has been referred to in court as 
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Flanagan - direct 

'A. The operato;r:- of the Alcotest is in c:ontr,~l of the 
breath ~ose at all times. We instruct the operators 
not to ;rive the defendant the hose and :.et them hold i : 
because if they rip it out of the instrument, the 

~instrum~nt's rendered inoperable, so it is the ope~ato · 
~who mai :1tains of the breath hose and changeB t.he 
~outhpi ~ce. 
J!!; The instrur.~ent •r1ill alJ.ow an operatoJ: ll 

attempt;; at collecting t.wo good breath ~·amples. 
Eleven. 

• Q. And in between each breath test, how are thG> 
( operatocs trained to handle the mouthpiaoes'? 

· ;jl A. Aft<'r the brGath sP.-mpJ.e is obtai ned, the 
'iJ.mouthpi·!!oe sllould be ~·emoved and discarded aod then 
~when it comes time to get another breath sample, 

they're going to use a new mouthpi~c~. 
Q. I want to refer you back to what is 

previously marked D-29, the second page of that 
exhibit. I'd like you to take a look at that. and tell 
roe if y•)u can tell us •t1hat that is, 
A. Yes, sir. Tr1is is ·the blow1ng j nstrllctions th;ot 
mus·t be read to the cl<Efcndcnt prior to c:olJ.ecting the 
breath :lamplc. 

74 

Q, 1\nd how i.g that prov:i.ded to th<!> oper<ttors? 
A. It' I; in the manual, they're given <>. sheet of thi"' _./ 

Flanegat: - dir~ct 

.in training, and it';:; posted on the wall ne<u: the 
Alootes·: instru'<'.ent itself at e2ch E'D, <·.nd t.:1ey must 
read it verbatim to t.h!il defendant to mabe sure he 
1J,nd,;rst<mds the instructions ·that the operat·~.,.. WdJ~ts 
him ::o 1lo. 

Q. How do you know thar; it's posted in E•ach 
police department? 
A. Bec~:use when I train the ooor.di.nators, the data 
entry and the. advisory .i.s posted as per my d.~rect.i.or:. (;11 

each PD. 
Q. fl.nd that's part of what the coox<iinator 

will -- will do durir~g t.hat pro<::.,ss, the ins1:al1atir.m 
p.r.ooess~· 

:A. Yes, si.:c. They're L\s1J.ally -- if they can lam:Lna te 
it, the)'' J,l laminate these instructions or they put 
them j,n clear plastic jackets and tape them or p~n ther 
to the v·all. 

Q. :an you read those instructions 1:o U:;;? 
1\.. I can- "I want you to take a d<!:lCP bt:eatl-. and blow 
.i.nto tho; mouthpiece with or1e long, continuou" breatb. 
Continue to blow until I tell yoll to step. llo you 
1.\Uderstand these in$truct:i.ons?'' 

'rhey';r;e supposed to read this -- every Lime 
they collect a breatll sample, they shoul::l l:'C<'d the 
verbiage to the defendant. 
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9 

10 
11 
1.2 
13 
14 
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l6 
l7 
18 
B 
;;o 

~· :<2 

Flanagan - di~ect 

operatoJ"s t<~ught to perform if the minimum criteria are 
not ach:.eved? 
A. We train the operators that Lt's case by ~ase 
operatol:' s discretion on ho"r many at temp'~~ they should 
give th(: defendant. Based on the feedbad~, if you )<now 
somebod~·· !'! pro"iding 1.2, 1.3, 1. 4, I '..tOl)),d g.i.ve th~~
person nume:t'oll.s -- seven, eight, nine -- attempts. If 
you get a subject that's blowing . 3, . 2, . 3, you kno« 
they're not giving a good-faj,th attampt. I I'.'OUld 
te.rroinal:e after three attempts and charg·e tnem with 
refusal But if the defendant is giving therr. a 
good-fa:.th att<lmpt, yo.u 11ould. give them ~s many 
attempt:! as necessary to collect. two good bl:'<:;ath 
samples. It's case-by-case operator's discretion on 
how rnan:1 attempts iJ de:f,mdant should give. 

Q. On eaoh attempt, are the -~ is the entire 
pr.ocoss including reading of the .i.nstr:.1ctJ om: 
perforn .. ~d? 

~
""' A. Yes, r;ir. Every tim0 you give someb:>dy <~n 

attel1\pC. you read. the verbiage, you chlilng,;, the 
mouttJ.pi·;ce. That:.' s p0.r their training. 

. ..., Q. You indicated an exa111p."le of when you might 

90 

<3 
'4 < • 

not giv•a adc:UtionaJ. at.tl'>mpt.s. J:s there a std.ot j' 

guideli:1e in -- to you:r: knowl.edge in the :r::egula·tions, _j 
law, st.~tute, that require.5 a certain nur:Jbe.r of tests ~5 

a: 
?l~nagan - direct 

l to be given? 
2 A. No, sir. You need at least a rninimum of two 
3 attempts. We say you sh0\1ld give a m:i.nimum of three 
4 attempts, but i.t 's not .like baseball, t.hree ~<trikes 
5 you' .re · :mt. Thet"e is r1o hard-line att,;,rr.pt -·· how many 
6 attempt9 should be given. It • s up to the .i.ndivJ.dual 
7 operator and the defendant. 
8 Q. You say it's up to the :i.ndi vidu..,l opErator. 
9 Has that changed since the Breath~lyzer? 

:.0 A. No, sir. Even wi.th the Breathalyzer it'<• up to 
l.1 the operator how many attempts he wants to g:Lve the 
12 .i.ndividcml. The chec.tiist w.ill allow four a•;tempts on 
l3 one she=t, but if you w.;o,nt to gJ. ve the c.efanrlon t six, 
:.4 S«Wen, 3ig.ht attempts, you get a new .1\IF. and contL:nu<e 
:.5 on in tn.e. procesl!1. Nothing's really changed in so far 
:6 as collecting breath samples with the A.} cot.e:.t or the 
:.7 Breathalyzer. It's as many attempts as the <)pe:t"e.tor 
:.8 deems n.ac:e:ssa:t'y. 
:.9 q. What; i:s the maximum number. o£ ~a:mple~: that 
;;o lt1"'-Y be ~ttempted du>:ing a single operational sequenc"? 
;:1 A. The Alcotest will all~w up to ll. attempt~,, so if 
;:2 ttn oper3to:z: feels be needs 14, :s attempts, ll<!! woUld 
::3 ru!'l thr::>ugh the 11 1 the test would. be cc•nc1t1ded, he 
~:4 wol.lld j ullt start the process over and cc.ntinue on to 
;:s give the defendant addition;;ll attempts. The.•e Ls no 
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K. Flanagafi ~ Direct 
auvatte. We don't have any conta.m.inatio.n o Bo 
Ch.ri4ttine can't say ll'he 'lfent ou.t at luno:h and had a 
eoup.le oo(:ktail.s, we purge after each presen<:e o:E 
alcrohol. 

All r:igb.t. It reads PLEASE BLOW/it. This i"' 
the cuQ f<: r the operl!ltor, lie must rEr.ad ·the verbiage. 
"I woo.nt ycu to take a deep b:reath and blow :lr.to t;.he 
mouthpiecE with on~ lang continuou$ breath. Continue 
to blow until I tell you to stop. Po you understand 
these instructions'?" 

MS. HOli"FMliN: Yes. 
A. These :uouthpieoes are sealed. There's a perforated 
P.ldg ... You just peel it of.£. I put in a new.mouthpiec•• 
for Chrigtine. Tho b~eath hosQ is 46 in~hes long, 
completely heated. Heated up to 42 degr~~s plus or 
minus tl:).:c<O>" degre~s C to preVt!n t oondena ... t:ion. 

I 'o ready to collect the breath sal!lpl•~. 
She':s blow.i.ng into the breath hose. She's: liqht:ing up 
the astQ;d.;~}c:. :I nl!!<ad a minimum of 10. I want her to 
keep blow.:i.ag. K"""P blowing. Keep blowing. l\j!ep 
blowing. ll:eep going. Ok.ay. Stop. You heard that 

I 
f 
I 

! 
l 

22 
23 
24 

bo!;!ep becau!;e b.er bre~>th flow cropped under 2. 5 H.tex-s I 
per seoond. She was right about 19 ast~risks. She ~ 
blew abou~;: ~.08, 2.9 litex-s of air. I'll tak•!l> off the S, 

25 mouthp.:i.ece and eh:row it away. The eperators ·~x-a i - :::=:::::::::::=::;:::::;====:;:::=========........) r----;r K. Flanagan - Direct 1Sl 
1 .,..trained to change the mouthpiece after eaoh bJ=e<!tth tast . - ! 
2 <so ther<!! • s no contamination from a previo;~:; run. 
3 ~ rhere 1 s a spit tretp thai: will colJ.eot spit in 
4 - oaa.:~> the:t:e' a o;;xtra lll.mount of saliva. 'l'o lteep 11\0istur~ 
5 from getting- into the instrument, we '!:.broll thE.m away 
6 aft01:r: each teat o They're trained. That 1 1; wh~• t th"!y' re 
7 supposed to do, 
a Did its purge. »ow it Is doing ruflb;i.ent air 
9 check. WQ 1 ll get one more breath sample from Christifie. 

-lO Rex-e' s the b.-o-11\inute lockout. Please wa~.t:.. Thill is 
11 locking me ~ut for the two minutes. Dr. ErettQll 
12 wanted. two :tt:i.nutes between samples. No ooll.tal!Unation in 
13 the ~ample. 
14 MR. REIS!t<>: When did th<; two minutea s·:.art? 
15 'l'BE WITNESS: As soon as the purge end•~d. 
16 The two mi11.'•tes h;as elapsed. N<Jw it's doinq another 
:1.7 purg~. I;o. <::<Se there's any residual alcohol, it 1 s 
lS going to be purged out of the instrument. 
19 This is my cuQ to get anothe~ breath s<~ple 
20 from Christ:i.ne. PLEAS!: BLOW/R. Thie j.s wh .. re J: read 
21 the verl:l:i.age· again. Every time we tal<:e a ibrea1:h sample 
22 that vou:bi.ag e. should be r.,~d to the da£..,nd~nt. .. :r want 
23 you to take a. deep breath and blow into the l'!l.outhpi~o::e 
:24 with one lonq continuou~; breath. Continue to ~>l019 
25 until J; tell you to stop. Do you und•;u:-stand t:hese 

~---
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------------·-----~a=-.-=R_y_s_e~r~--~D~~~r-e--c~t----------------------sE; 

Q. Yo" mentionoxl a fluorescent display. Wb.a.t is 
that displ~y util~zed for? 
A. The d:i.:opl>~,:y :i'!l' 'lltj.J.i.:z:oad lll<l.inly to be an .i.nte:r~ace 
to the ope.t'at:or, To allow the operator 1:0 know :i.s the 
un:J;I:. in st.mdby mode? Is the unit ready f!c:r: a. -!:>est? 
While th" t:<:~s t starts 1 the display will p:~:om:pt the 
ope;:oa.tor t·:> E>nter data that needs to be coll~!eted via 
thG keyboa.r:d. Data<. like opl!!lra.to:t data, "ubj~oct clata. 

DuJ:ing the teet sequeonce, the d:i.5plal{ i.!! Ulll!>d 
to prompt t.he operator for the collection gf: t.hs br~;~at ., 
sample, 'r:le displa:l" will also inform the opE!rator whe ·1 
cont.:t"ol cb·~eks are performed and basiaal:Ly ai: the end 
whr;!lt the t·~st il!l coming to an end. 

Q. Loc•king at the breath hose, where is that 
ph¥9ical1y ~ocated o~ thQ in~trument? 
.A. The br(•ath hose is located on t:.op o:f th"' 
instrument in the top lid. Not to be c::on;J::u.ae•d with th '' 
c::ovq;a;- that we see :right now on the inst.rum.etd:. Inside 
there :i.s a top lid l!lnc:l there we have a cr.adle1 that 
hou.ses the breath ho~e. 

Q. rs there a mouthpiece that would attach to 
the end of the breath hose? 

~A, That i1• requ:i.:r::e<:L A £re,.h ,.ealed Jl\O'L1thpie<'le ha'!! "') 
""'pto be utilized with every breath test. That X!outhp::..ec !''\ j 
""l'is inserted into the brea:th hose, at thiS! end of the -------------..... ~~~ ..... ---·----_ _, 

--------~--...---,...,.--.,.---------- -8::;"17· ' H. Ryser- Direct 'I 
1 brea:th hos•,, prior to a test. 
2 Q. I suppose it sounds lik~ e, bas:ic: quQ~t:i.on, 
3 but what wuuld be tha purpo;gli.' or funetiott of t:btl! b:r:-eat ' 
4 hose? · 
5 t .!!.. :li':Z:Ql:>~bl.y two. One is definitely £or hygienic 
6 ;reasons that we don't want to have QvE~ryhod:y' s :mo"U.th o • 
7 the breath hose. However, the other thing is, two, we 
8 ~ have a bet1:e:z: SQal. ~h<!> mouth;piece hal' a. l.uge openin r 
9 L whi.oh pro'Vi.des a bAtta:r t<eal bebraan the lips and 

10 mouthpiece. 
11 ~HE COURT: Is it like a snorkel? 
12 'l'HE:" WITNESS: J: like to dive, yes, Y:•es. 
1:3 :S:owever, ii;'s not a mouthpiece as such, but it has a 
14 large open:.ng and that• s a l:i.ttle bit di:f'ferGnt f:r:o:m 
15 mainly the other mouth;pie~es on the mark~t. ~he~ a~e 
16 very, ve:ry tiny. na size of about:: a pin a.n.d. that's 
17 veey U.ttl.,. :It's 1!1. little piee~ easier i.£ the orifice 
18 is le.~g«>. 
19 THE COURT: Easier to exhale into. 
20 ~BE WXTNESS; And to s~al. To make a goo~ 
21 s.ae.l 1r:i.th :rour lips, 
22 Ill" MS. B:OF~MAN: 

23 Q. Regu~d.i..:ng the hr.,ath he.,.,, what .i..& th•• le~g-th 
24 of tha hosE on the in:stru!U!nt:.? 
25 A. 't'he hose is flexible hos• IUld approxi:mate,ly ~6 --
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Nev. 12 2010 2:00PM --
STATE OF NEW JERSEY 

vs. 

JANEH.CHUN 

8853 P. 2 

NEW BRUNSWICK MUNICIPAL COURT 

MEMORANDUM OF COURT AND 
OPINION 

DOCKET NO. R 103104 
· R 103105 

The Defendant, Jane H, Chun, was issued two summonses on January 20, 2005, She was 
charged with, a violation of39:4-144 (failure to stop R: 1031 05) and 39:4-50 (driving 
while under the influence of alcohol or drugs R:!03104), 

At trial, the State offered testimony from Rutgers University police office Michael Regan 
that he was on duty on the night in question and observed the Defendant tail to stop at a 
stop sign at the intersection of Guild en Street and Hamilton Street The stop sign was 
clearly visible with no obstructions, The officer was in uniform in a marked Rutgers 
University Police car, Defendant was stopped for questioning a short distance later whet) 
she pulled into her driveway, 

The Defendant had exited her vehicle as the officer approached her, he detected an odor 
of alcohol emanating from her as well as the interior of her vehicle, He testified, he 
observed Defendant's eyes to be red and watery, and asked Defendant if she had been 
drinking, Defendant replied yes, a beer. Defendant later stated she had two beers a diet 
coke and a captain. This was later determined to refer to a diet coke and Captain -
Morgan's rum. At this point the officer called for back up and another officer arrived 
shortly thereafter. 

The Defendant had exited her vehicle and had produced her credentials a!! to the 
satisfaction of the officers. Defendant was told that the officers were going to examine 
her eyes and perform the horizontal gaze nystagmus test (hgn), Defendant was told to 
follow stimulus with her eyes only and to not move her head. Here the stimulus was the 
light from a flashlight 1 find as a finding of fact, the officer observed an inability by 
Defendant to smoothly follow pursuit of stimulus. 

The Defendant was then asked to perform the one legged stand test. After explaining the 
test to Defendant and demonstrating to Defendant exactly how to perform the test, 
Defendant acknowledged she understood what was required. I find as a finding of fact 
Defendant was observed to have swayed to keep her balance and her foot touched the 
ground repeatedly, 
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Next, Defendant was asked to perfonn the heel to toe test. This test was explained to 
Defendant and demonstrated to Defendant before she began to perform it. Defendant 
acknowledged she understood instructions. After listening to the testimony of the officer 
and viewing the video tape of the Defendant (S-26), I find as a finding of fact, Defendant 
missed on all nine steps and almost fell over at one point. Defendant was advised she was 
going to be placed under west for DWI. Defendant was placed in the police car and 
transported to the Rutgers University Police Station. 

While at the station, Defendant was administered an a!cotest but the results were excluded 
due to the failure to change the mouthpiece after Defendant blew into the machi!le. 
Officer Regan testified he had been trained in the operation of the Alcotest machine. 
During his testimony, at !east twenty six (26) documents were marked for identification, 
including the twelve (12) foundational documents. I found the officer to be qualified to 
operate the Alcote.st machine. 

During his testimony, Officer Regan testified his training included specific instructions to 
change the mouthpiece after each attempt to blow into the machine. I accepted his 
testimony as credible but he acknowledged that he failed to change the mouthpiece after 
this Defendant blew into the Alcotest machine. 1 accepted this testimony as credible. 

At the close of the State's case and after the State rested, 1 suppressed the admission of 
the Alcotes! results. 

The State than sought leave to file an emergent stay to appeal my Order suppressing the 
readings. An Order was signed granting the stay and compelling a hearing to assess what 
effect replacing or not replacing the mouthpiece after each attempt to blow into the 
Alcotest machine would have in the results of the reading. 

The Court conducted a separate hearing as to the protocols for changing the mouthpiece 
after each test was administered. At the hearing, Sgt. Kevin Flannigan of the New Jersey 
State Police testified that he personally trained officers in the protocols utilized for the 
Alcotest machine. He acknowledged that operators are trained to change the muuthpiece 
after each sample is taken. He testified as to the reasons to change mouthpiece -the 
obvious one being to avoid contamination of mouthpiece if not changed; to avoid 
confusion as to possible existence of residual alcohol; possibility of purging errors if the 
mouthpiece is not changed, the readings/results might be compromised. However, in his 
opinion, because Defendant's readings were so close together; the ability of the Alcotest 
to self purge residual alcohol; he concluded the failure to change the mouthpiece had no 
effect on Defendant's readings, and therefore Sgt. Flannigan concluded the Court should 
accept them as reliable.· This Court was not persuaded by that argument. It does not 
make sense to have an established protocol and then not observe it and argue that it does 
not matter. Such a position is nonsensical. This Court finds that scientific and technical i 
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jargon does not trump required procedures and common sense. While the defense 
asserted additional reasons to exclude the results of the Alcotest, this Court felt no need to 
address those issues as it was clear that the mouthpiece issue was dispositive in 
suppressing the results. 

In this instance, the mouthpiece was not changed as it should have been thus excluding 
the results. This is ironic because it is my understanding that Ms. Chun gave one of the 
first readings ever on an Alcotest machine in this state and her results were excluded 
because the state failed to follow its own protocols. Since that fateful date of her arrest, 
this case has gone to the New Jersey Supreme Court for argument; a Master was 
appointed to rule upon the scientific reliability of the Alcotest machine; a stay was 
imposed on thousands of pending drunk driving cases. The defense in this case alone has 
gone to the Appellate Division and filed at least two (2) interlocutory appeals. In 
addition, the New Jersey Courts have been awash with a cascade of motions, seeking 
clarification of a myriad of issues raised by this case and its progeny. Then finally, Jane 
Chun' s case proceeded to trial as an observation case. .. 
While the Defendant elected not to testify in this matter, the defense presented expert 
testimony with regard to the Defendant's performance on the field $.Obriety tests given 
and the way they were administered to Defendant. This Court flnds that the field 'sobriety 
tests are a battery oftests or tools that would enable an arresting officer. to cone!ude there 
exists probable cause to make an arrest for driving under the influence:: A single test, 
such as the hgn, would not be indicative of driving under the influenoe, but that test in 
addition to the other field sobriety tests might give rise to probable cause to arrest. 

I find as a finding of fact that the defense expert did not negate the results of the field 
sobriety tests administered to Defendant did not negate or even neutralize the results of 
the field sobriety tests. 

The Court finds that the protocols for administering the tests were followed closely 
enough to establish reliability and any deviation from established protocols were so slight 
that it would not compromise an ability to adequately perform the tests. The officer 
cautioned Defendant to be mindful of ice on the sidewalk and while Defendant was 
wearing boots, her footwear nor the weather conditions did not effect the tests. The Court 
finds that the tests wen: administered on a flat and dry surface and the officer was 
properly trained and qualified to administer field sobriety tests. 

All of the tests are observable on a videotape (S-26) and the results are consistent with the 
officer's sworn testimony. 

The State has satisfied this Court by a fair preponderance of the evidence that probable 
cause existed for arrest of the Defendant for DWI and for failing to stop at a stop sign. 

652

645



Nov. 12. 2010 2:01PM N- 0053 u' 0 () 

cause existed for arrest ofthe Defendant for DWI and for failing to stop at a stop sign. 

It is also my opinion that after carefu\ consideration of the testimony in this case and 
review of S-26, the State has proven beyond a reasonable doubt, Defendant to be guilty 
of a violation of39:4-50 and 39-.4-!44. The conviction for 39:1-144 will be merged. 

The parties have twenty (20) da)'S to fl\e a Notice of Motion to appeaL 
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OPINION 

 [**572]   [*311]  The opinion of the court was 
delivered by 

PARRILLO, P.J.A.D. 

We had granted leave to appeal in these two matters 
(Holland and Pizzo) to resolve a common issue: whether 
blood  [**573]  alcohol concentration (BAC) results 
derived from an Alcotest 7110 MKIII-C (Alcotest) 
breath-testing device are admissible against defendants 
in driving while intoxicated (DWI) prosecutions when 
the device has  [***2] been calibrated with a Control 
Company, Inc. (Control Company) digital thermometer, 
instead of the Ertco-Hart digital thermometer referenced 
in State v. Chun, 194 N.J. 54, 89, 135, 152-53, 943 A.2d 
114, cert. denied, 555 U.S. 825, 129 S. Ct. 158, 172 L. 
Ed. 2d 41 (2008). State v. Holland, 422 N.J. Super. 185, 
27 A.3d 1212 (App.Div.2011). We held that the 
"Ertco-Hart references in Chun are merely identifiers 
explaining the necessary firmware modifications and 
foundational documents required with respect to one 
[digital thermometer,]" id. at 196, 27 A.3d 1212, and 
therefore "the use of another manufacturer's [digital 
thermometer] to calibrate the Alcotest does not alone 
compel exclusion of test results . . . ." Id. at 197, 27 A.3d 
1212. 

Because "the State still bears the burden of demon-
strating 'the proper working order' of the device[,]" id. at 
197, 27 A.3d 1212, and because questions were raised 
"[b]ased upon the foundational document itself," id. at 
198, 27 A.3d 1212, we remanded the consolidated cases 
"for a hearing before a single judge to be designated by 
the Assignment Judge of Monmouth County to establish 
the reliability of the Alcotest results and the validity of 
the Traceable Certificate of Calibration for Digital 
Thermometer  [*312]  at the time of the Alcotest's  
[***3] calibration in each case." Id. at 200, 27 A.3d 
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1212. Specifically, the remand court was asked to deter-
mine "whether and how the differences in the [digital 
thermometers] had any impact at all" on the performance 
of the singular function required, namely to accurately 
read and report the temperatures of the simulator solu-
tions during the Alcotest calibration process, id. at 198, 
27 A.3d 1212; whether the Control Company certificate 
suffers from any "facial irregularity" that would render 
the use of its digital thermometer improper, id. at 199, 27 
A.3d 1212; and whether the Alcotest calibrations at issue 
in both cases occurred during the period of time covered 
by the certificate for the digital thermometer used, id. at 
199-200, 27 A.3d 1212. 

On remand, the Law Division conducted a three-day 
hearing during which it heard expert testimony adduced 
by the State on the comparability of the Control Compa-
ny and Ertco-Hart digital thermometers and the validity 
of the Control Company's certificate establishing Na-
tional Institute of Standards and Technology (NIST) 
traceability. Following that hearing, the judge, in a thor-
ough, detailed and well-reasoned sixty-seven page writ-
ten decision, concluded that the Control Company digital 
thermometer is comparable  [***4] in all material re-
spects to the Ertco-Hart digital thermometer previously 
used during the Alcotest calibration process; that the 
Control Company certificate is facially valid, establishes 
NIST traceability comparable to the Ertco-Hart certifi-
cate, and satisfies the requirements as a foundational 
document as required in Chun; and that the calibration of 
the Alcotests in the Holland and Pizzo matters were both 
completed within the two-year period of the thermome-
ter's certification. These findings, in which we concur, 
find ample support in the facts and law. 

The procedural and factual background of these 
matters was set forth in our earlier opinion and need not 
be repeated here save for a brief description of the cali-
bration process, through which a breath test coordinator 
certifies that an Alcotest is in proper working condition. 
The calibration process involves the running of three sets 
of tests, which results in the printing of three  [*313]  
reports: the Calibration Record, the Part I Control Test, 
and the Part II  [**574]  Linearity Tests. Prior to com-
mencing these tests, the testing coordinator will prepare 
several alcohol solutions. The first is a 0.10% alcohol 
solution for the control test. The others  [***5] are 
0.04%, 0.08% and 0.16% alcohol solutions for the line-
arity tests. Each of these solutions must be heated to 34.0 
degrees Celsius (plus or minus 0.2 degrees), the average 
range of human breath, which will create vapors that 
approximate human breath and provide for successful 
calibration. To do so, the coordinator will allow each 
solution to heat for approximately one hour and then 
ensure that they have reached the appropriate tempera-

ture using an external NIST-traceable1 temperature 
probe. 
 

1   The Court in Chun required production of a 
Draeger Safety, Ertco-Hart Digital Temperature 
Measuring System Report of Calibration, 
NIST-traceability as a foundational document 
certifying the reliability of the temperature probe 
used to ensure the appropriate temperature of the 
solutions prior to the commencement of calibra-
tion of the Alcotest machine. 194 N.J. at 135, 943 
A.2d 114. The Court, however, did not require its 
admission into evidence because the document is 
"not fundamentally a part of demonstrating that 
the particular device was in good working order." 
Id. at 144-45, 943 A.2d 114. 

As noted, a Control Company digital thermometer 
was utilized during the calibration of the separate Al-
cotests which yielded the BAC  [***6] results at issue 
here. The Control Company digital thermometer was 
used to measure the temperature of the various simulator 
solutions as part of the control and linearity tests during 
the respective calibrations of the Alcotests in Neptune 
City (Holland) and Sea Girt (Pizzo). The Control Com-
pany digital thermometers are employed for the sole 
purpose of insuring that the temperature of the various 
simulator solutions is 34.0 degrees Celsius at the time the 
control and linearity test portions of the calibrations pro-
cess are conducted. There is a permissible tolerance of 
0.2 degrees Celsius. As such, the temperature of the var-
ious simulator solutions used during the various stages of 
the calibration process must be between 33.8 and 34.2 
degrees Celsius. After confirming a simulator solution is 
at the correct temperature,  [*314]  the coordinator 
turns the digital thermometer off, removes it and returns 
it to its padded plastic container. 

Once the coordinator has determined that the alcohol 
solutions have reached their appropriate temperatures, 
the coordinator will begin the actual calibration process, 
which, we emphasize, does not involve the Control 
Company probe. First, the coordinator will gain  [***7] 
access to the Alcotest with the coordinator's black key 
temperature probe and conduct a control test with the 
0.10% simulator solution. Upon completion of this pro-
cess, the Calibration Record is printed. If the results of 
this test are not within the requisite range, the Alcotest 
will prompt the coordinator to repeat the control test with 
a new 0.10% simulator solution. If, on the other hand, 
the results are acceptable, the Part I Control Test certifi-
cate is printed. This document records the temperature of 
the 0.10% simulator solution as measured during the test 
-- separate from the temperature recorded by the coordi-
nator with the Control Company, or Ertco-Hart, digital 
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thermometer during pre-calibration preparations. Chun, 
supra, 194 N.J. at 106 n.24, 943 A.2d 114. 

The coordinator will then conduct two linearity tests 
on each of the three different simulator solutions of 
0.04%, 0.08% and 0.16% by again using the coordina-
tor's black key temperature probe and the Alcotest's in-
ternal thermometer. If the results of the linearity tests are 
not acceptable, the Alcotest is placed out of service. If, 
on the other hand, the results are acceptable,  [**575]  
the Part II Linearity Tests certificate is printed. Also  
[***8] contained on this certificate are the temperatures 
of the three solutions as measured during the test -- again 
separate from that measured by the Control Company 
digital thermometer during pre-calibration preparations. 
Lastly, the coordinator uses a solution to generate a So-
lution Change Report, which will complete the calibra-
tion test sequence and print a calibration report. 

Against this background, at the remand proceeding, 
Dr. Howard J. Baum, who is the Director of the New 
Jersey State Police's Office of Forensic Sciences and 
who qualified without objection as  [*315]  an expert in 
the State's Breath Testing Program and in scientific 
measurement, first explained the process of replacing the 
Ertco-Hart digital thermometer. According to Baum, the 
replacement needed to satisfy several requirements in-
cluding that the instrument provide a precise tempera-
ture, with an accuracy of at least 0.01 degrees Celsius 
between the freezing and boiling points of water -- "0.0 
to 100.0" degrees Celsius2; be traceable to the NIST to 
ensure that the thermometer would give an accurate re-
sult; be calibrated properly by a laboratory that was ac-
credited and complied with international standards for 
the calibration  [***9] of thermometers, to ensure both 
external and independent inspections of the laboratory; 
and useable only for an Alcotest calibration during the 
period between its "calibration date" and its "calibration 
due date" (i.e., the date on which the calibration of the 
digital thermometer expires). Baum concluded that the 
Control Company thermometer satisfied all these re-
quirements and no evidence to the contrary was adduced 
by defendants Holland and Pizzo. 
 

2   While the calibration of the Alcotest permit-
ted a range for the simulator solutions of between 
33.8 to 34.2 degrees Celsius, Baum required that 
the replacement thermometer read to the 
one-hundredth of a degree. This would enable it 
to distinguish between, for example, 33.99 de-
grees and 34.00 degrees. 

Dr. Baum also compared the relevant characteristics 
of the Control Company and Ertco-Hart thermometers 
and identified the differences between the two, ultimate-
ly concluding that they are comparable in all material 
aspects and identical in the performance of the singular 

function required. They both accurately read and report 
the temperatures of the simulator solutions during the 
Alcotest calibration process. In this connection, differ-
ences in  [***10] size, weight and power source actually 
favor use of the Control Company thermometer, which is 
easier to use, smaller, more portable and does not require 
a nearby electrical outlet. Most significant, there is no 
meaningful difference in accuracy. In fact, conditions 
identified as having the potential to affect accuracy of 
both instruments are almost identical. Moreover, no evi-
dence  [*316]  was presented that the digital thermom-
eters operate differently under divergent ambient humid-
ity conditions. 

On this score, "accuracy" is determined by how 
close a temperature reading is to what it actually should 
be. The accuracy for the Control Company thermometer, 
as noted, is to one hundredth (0.01) of a degree Celsius. 
While the Ertco-Hart digital thermometer is more "accu-
rate," namely, to six thousandths (0.006) of a degree, the 
difference in accuracy is not scientifically significant for 
purposes of Alcotest calibrations because the breath test 
coordinators measure in tenths of a degree, and not in the 
thousandths of a degree.3 
 

3   As noted, the breath test coordinators utilize 
a permissible range of 33.8 degrees to 34.2 de-
grees when taking the temperatures of the simu-
lator solutions. As a result, it is  [***11] irrele-
vant if the temperature might be at 33.806 de-
grees (which could be determined with accuracy 
by the Ertco-Hart digital thermometer) or 33.80 
degrees (which can be determined with accuracy 
by the Control Company digital thermometer). 

 [**576]  Lastly, no evidence was adduced that the 
difference in the calibration time periods had any impact 
on the operation or accuracy of the thermometers. The 
Ertco-Hart digital thermometer requires calibration an-
nually whereas the Control Company device is calibrated 
every two years by an accredited scientific laboratory 
that makes this determination based on available infor-
mation and is subject to inspection, analysis and exami-
nation as part of the accreditation process.4 In any event, 
here the calibration of the Alcotests in the Holland (May 
26, 2009) and Pizzo (March 6, 2009) matters took place 
within one year  [*317]  of the calibration of the Con-
trol Company digital thermometer (November 18, 2008). 
 

4   The reliability and accuracy of the Control 
Company digital thermometer was established by 
testimony setting forth its calibration by an ac-
credited laboratory, which is regularly evaluated 
on the quality of its procedures, personnel, and 
work product in accordance  [***12] with inter-
national standards. Accreditation of a manufac-
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turer's laboratory is regularly relied upon by sci-
entists, providing assurances of accuracy and re-
liability of the scientific equipment purchased 
without the need for time-consuming personal 
investigation. It is this accreditation that assured 
Baum and the coordinators that the Control 
Company digital thermometer will maintain its 
calibration for two years, as represented by the 
manufacturer. 

We are satisfied that sufficient credible evidence 
supports the Law Division's finding that the two digital 
thermometers are substantially equivalent in all respects 
necessary to the performance of their singular functions. 
The differences noted are neither scientifically signifi-
cant nor relevant to the use of the thermometer in the 
Alcotest calibration process. 

Having found comparability, the Law Division then 
considered whether the Control Company's Traceable 
Certificate of Calibration constituted a proper founda-
tional document for the calibration of its digital ther-
mometers, as required by Chun. Based on the undisputed 
expert proofs, the court found that the Control Company 
certificate "provides substantially more . . . relevant in-
formation  [***13] [than the Draeger Certificate] re-
garding the calibration process, the 'due dates' for the 
equipment used during the calibration process and other 
pertinent scientific data . . . ." For instance, the Draeger 
certificate makes no representation as to an accreditation 
of Draeger at all and thus it cannot be determined on its 
face whether the one-year period for the certification of 
the Ertco-Hart thermometer is supported by the scrutiny 
and independent approval that accreditation provides. In 
contrast, the Control Company certificate confirms that 
Control Company is accredited as a calibration laborato-
ry. The certificate also establishes that the Control Com-
pany digital thermometer was calibrated prior to its use 
in the calibration of the Alcotests in the Holland and 
Pizzo matters and prior to its expiration date, in other 
words, while the certificate was valid and effective. 
Moreover, the remand court found no "facial irregulari-
ty" on the certificate that would render use of the Control 
Company digital thermometer improper, as claimed be-
fore the municipal court in the Holland matter. 

Most significant, the certificate, labeled a "Traceable 
Certificate of Calibration . . .," establishes  [***14] that 
the Control Company digital thermometer at issue here 
was calibrated with instruments traceable  [*318]  to 
NIST, a characteristic it shares with the Ertco-Hart digi-
tal thermometer and which is the only "discernable char-
acteristic" emphasized by the Chun Special Master in his 
findings and conclusions. Holland,  [**577]  supra, 422 
N.J. Super. at 194-96, 27 A.3d 1212. Yet despite its 
comparability to the Draeger certificate found acceptable 
in Chun, defendants contend that to prove the validity of 

the Control Company certificate, the State must also 
demonstrate that the measurements made by the digital 
thermometer are NIST traceable in accordance with re-
quirements listed, described and published on a May 13, 
2011 website admitted into evidence in the remand pro-
ceeding. Chun, however, imposes no such obligation on 
the State. On the contrary, the singular requirement im-
posed upon the State by Chun with regard to the 
Ertco-Hart digital thermometer was the production, as a 
foundational document, of the "Draeger Safety 
Ertco-Hart Calibration Report" during discovery. Chun, 
supra, 194 N.J. at 153, 943 A.2d 114. That document 
certified the digital thermometer had "been tested for 
accuracy with instrumentation that is traceable to"  
[***15] the NIST, and contains no representation that its 
measurements were NIST traceable. The Control Com-
pany certificate provides an identical certification, rep-
resenting that the digital thermometer "was calibrated 
using Instruments Traceable to National Institute of 
Standards and Technology." 

Simply put, the Chun Court did not require a certifi-
cate representing that the digital thermometer's meas-
urements were NIST traceable. Defendants' attempt to 
import and apply a website's definition of "NIST tracea-
ble measurements" fails as it seeks to impose a burden on 
the State beyond the production in discovery of the cer-
tificate of calibration required by Chun. Nor does Chun 
require, as defendants suggest, production of documenta-
tion proving the underlying NIST traceability of the in-
struments used by Control Company to calibrate its digi-
tal thermometer. Chun, supra, 194 N.J. at 144, 943 A.2d 
114 (noting that the "temperature probe documents" 
document "tests of tests"); see also State v. Maure, 240 
N.J. Super. 269, 283, 573 A.2d 186 (App.Div.1990) 
("Beyond such tests lie tests of the devices used to test 
other  [*319]  measuring devices. These tests must end 
somewhere . . . . We do not doubt defendants' sincerity in 
attacking the  [***16] adequacy of these procedures. 
However, the oft-heard layman's opinion that the en-
forcement of the law can be frustrated by a 'legal bag of 
tricks' must not be encouraged by slavish adherence to 
hyper-technical requirements of myriad testings"), aff'd, 
123 N.J. 457, 588 A.2d 383 (1991). 

Lastly, defendant Holland contends for the first time 
on this appeal after remand that the State's decision to 
switch to the Control Company digital thermometer was 
made without the "careful consideration" required by 
N.J.A.C. 13:51-3.2. Not only was this issue never raised 
below and therefore not reviewable on appeal, Neider v. 
Royal Indem. Ins. Co., 62 N.J. 229, 234, 300 A.2d 142 
(1973), it is also without substantive merit, Rule 
2:11-3(e)(1)(E), inasmuch as the internal action of the 
State Police in procuring instruments peripheral and in-
cidental to breath testing devices does not constitute 
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rulemaking that is subject to the provisions of the ad-
ministrative code. See State v. Garthe, 145 N.J. 1, 7-8, 
678 A.2d 153 (1996); State v. Cleverly, 348 N.J. Super. 
455, 460-61, 792 A.2d 457 (App.Div.2002). 

In conclusion, we are satisfied that sufficient credi-
ble evidence supports the remand court's findings that the 
Control Company digital thermometer is comparable  
[***17] in all material respects to the Ertco-Hart digital 
thermometer previously used during the Alcotest calibra-
tion process, and that the Control Company certificate is 
facially valid and satisfies the requirements as a founda-
tional document as required by Chun. Accordingly, we 

reverse the order of the Law Division in  [**578]  the 
Holland matter suppressing the Alcotest results for fail-
ure to provide a Draeger certificate as a requisite founda-
tional document. We affirm that portion of the Law Di-
vision's order in the Pizzo matter holding that the Al-
cotest results are not inadmissible solely because the 
State used a Control Company digital thermometer. We 
remand both matters to the Law Division for further 
proceedings consistent with this opinion. 

 [*320]  Affirmed in part; reversed in part; and re-
manded for further proceedings consistent with this 
opinion. 
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OPINION BY: LIHOTZ

OPINION

[**1025] [*540] The opinion of the court was
delivered by

LIHOTZ, P.J.A.D.

We again examine the tension between a trial court's
discretionary "authority to control its own calendar" by

denying an adjournment request and the need to
safeguard "a defendant's Sixth Amendment right to a fair
opportunity to secure counsel of his own choice." State v.
Miller, 216 N.J. 40, 62, 65, 76 A.3d 1250 (2013) (citation
and internal quotation marks omitted), cert. denied,
U.S. , 134 S. Ct. 1329, 188 L. Ed. 2d 339 (2014).
[*541] Defendant Gregory A. Martinez appeals from an
order denying a trial adjournment in light of private
counsel's scheduling conflict. Defendant argues the denial
of the reasonable adjournment request infringed upon his
Sixth Amendment right to counsel of his choosing.

Following our review of the facts here presented, and
guided by the framework for review set [***2] forth in
State v. Hayes, 205 N.J. 522, 16 A.3d 1028 (2011), we
conclude the denial of defendant's request to adjourn trial,
without weighing the facts presented supporting the
adjournment request, reflects an arbitrary exaltation of
expedience in case processing at the expense of
defendant's right to counsel. Accordingly, we vacate the
judgment of conviction and remand the matter for a new
trial.

We recite limited facts regarding the circumstances
of the alleged criminal offenses, concentrating instead on
the facts surrounding defendant's adjournment request.
Defendant and his codefendant were charged in a
twelve-count indictment returned January 5, 2011,
alleging they sold cocaine to an undercover police
officer. The two were occupants in a car that was seized
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and impounded. A search of the car pursuant to a warrant,
conducted approximately one week later, yielded in
excess of five grams of cocaine. Codefendant admitted
the cocaine was his. Defendant was charged with six drug
offenses, including first-degree possession with intent to
distribute, N.J.S.A. 2C:35-5(a)(1) and 2C:35-5(b)(1). He
pled not guilty, asserting he had no knowledge the drugs
were in the car. Ultimately, defendant hired private
counsel (the partner) to represent him.

On February 4, 2013, [***3] the trial judge held a
pretrial conference. An associate employed by the
partner's firm attended the conference and expressed his
understanding the conference was, in part, to schedule a
new trial date because it was believed everyone agreed
the February 13, 2013 trial date would be adjourned. The
associate explained his position, stating:

[T]he last time that everybody was here,
everybody, at least on the [d]efense side,
and . . . I believe from the State side as
well, thought that this . . . court date today
[*542] would be to schedule a new trial
date. They believed that the trial date was
off because of [the partner]'s trial
schedule.

With that belief in mind, then when
[the partner]'s other trial in front of Judge
Nieves fell through, he scheduled
something else for this week, because he
believed that this trial was off.

[**1026] As a result, he's in front of
Judge Rebeck on a civil matter that started
on Friday, continued into today and is
going to continue into next week, at least
Wednesday of this week, and Wednesday,
Thursday and Friday of next week, so he's
not going to be available to try the case.

I am, this is my first time appearing
on the case, and I will be the one trying it
if it goes next week.

I've [***4] discussed this with my
client and I can tell the [c]ourt that he's not
happy about it. He wants [the partner] to
be his trial lawyer, and I wanted the
[c]ourt to be aware of that.

For that reason, we are still asking . . .
the . . . trial . . . be adjourned in order for
[the partner] to be available. And just to
complete the record, as far as the hearing
that he's involved with that's in front of
Judge Rebeck who is retiring at the end of
the month and needs to get this hearing
done before he retires.

THE COURT: Okay. And I
understand that. Certainly neither I nor my
team leader told anyone involved in this
case that this case was not going next
week. In fact, this case has been on for
quite awhile while. It's an older case on
my list. I have put the time aside for it.
And while I understood [the partner]
maybe had another commitment in front of
Judge Nieves, once that case did not go
forward, as often happens with criminal
cases, then he was available for us.

Perhaps [the partner] should have
someone else try the case in front of Judge
Rebeck. I mean, I don't tell him how to
manage his cases.

I will say to [defendant] that [the
associate] is a very experienced attorney
who works with [the partner], [***5] and
I know that he, based on our discussions in
my chambers, is familiar with the case.
Obviously, he is now going to continue
preparing for the trial. But I certainly have
confidence that he can handle this case
and he understands the defense in this case
and is prepared to proceed with it.

But [defendant], if you want to say
anything, I'll give you that opportunity
now.

DEFENDANT: I'm not in agreement
with this. I want [the partner] to be my
lawyer.

The judge requested the partner come to the
courthouse and instructed the parties to appear before the
presiding Criminal Part judge to address the adjournment
request. We have no record of that conference, except the
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associate's recitation on the first day of trial, when he
again set forth defendant's objection to proceeding
without the partner. He stated:

And after our conference, we went down
to [the presiding judge] to explain the
situation to him. [He] did not agree that
the trial date should be moved. He [*543]
ordered that the trial continue as scheduled
here today, even though [the partner] was
not going to be available.

In the meantime, I've had
opportunities to consult with my client.
While he has been cooperative in
preparing for trial [***6] with me, it is
still his desire to have [the partner] be his
trial attorney, and we want to place that on
the record.

When asked by the trial judge, the associate admitted "I
have had time to prepare the case and I am ready to try
the case."

Trial commenced. After two days of deliberations,
the jury convicted defendant on all but one charge.

At sentencing, the partner appeared. Expressing his
client's anger, he recited the events that led him to believe
the initial trial date was adjourned. The partner explained
during a January 3, 2013 [**1027] conference,1 he
advised the court of a trial conflict, as he was given a
firm date to commence an aggravated sexual assault trial
before another Criminal Part judge the week before the
scheduled date for trial in this matter. As he would be on
his feet in that priority matter, a new trial date was
requested. Counsel were advised to return on February 4
for a pretrial conference. Based on unforeseen events,
trial of the priority case was adjourned on January 18.
The partner called the prosecutor to discuss scheduling in
this case and the prosecutor stated he understood a new
date would be given and he already cancelled his
witnesses. The partner was then [***7] scheduled to
commence a civil matter, which began prior to February
4 and was to continue the week of February 11, 2013.

1 These events apparently were not recorded;
however, the State does not dispute their
accuracy.

Rejecting counsel's request for a new trial, the trial

judge recalled the prosecutor cancelled his witness, but
stated "[t]here was never an official adjournment" of the
trial date and the presiding judge considered and denied
the request. The judge also observed the associate "put
forth a defense in a vigorous way," represented defendant
"very well," and she was satisfied defendant received a
fair trial. The trial judge sentenced defendant and this
appeal ensued.

[*544] Defendant's argument is straightforward. He
asserts the denial of his adjournment request was an
abuse of discretion that "denied his Sixth Amendment
right to counsel of his choosing." The State counters,
arguing the contention must be rejected because
defendant has not demonstrated such an alleged abuse of
discretion caused him to suffer a "manifest wrong or
injury." See Hayes, supra, 205 N.J. at 537, 16 A.3d 1028.

Although the denial of an adjournment request is
reviewed under a deferential standard and "'broad
discretion must be granted trial courts on matters of
continuances,'" [***8] Miller, supra, 216 N.J. at 65, 76
A.3d 1250 (quoting Morris v. Slappy, 461 U.S. 1, 11, 103
S. Ct. 1610, 1616, 75 L. Ed. 2d 610, 620 (1983)), "'an
unreasoning and arbitrary "insistence upon
expeditiousness in the face of a justifiable request for
delay" violates the right to the assistance of counsel.'"
Ibid. (quoting Morris, supra, 461 U.S. at 11-12, 103 S.
Ct. at 1616, 75 L. Ed. 2d at 620).

In light of United State Supreme Court jurisprudence
solidifying the principle that a non-indigent defendant's
Sixth Amendment right to counsel encompasses the right
to be represented by the counsel of his choosing, United
States v. Gonzalez-Lopez, 548 U.S. 140, 144, 126 S. Ct.
2557, 2561, 165 L. Ed. 2d 409, 416 (2006), our Supreme
Court has underscored "'the trial court must strike a
balance between its inherent and necessary right to
control its own calendar and the public's interest in the
orderly administration of justice, on the one hand, and the
defendant's constitutional right to obtain counsel of his
own choice, on the other.'"2 Hayes, supra, 205 N.J. at
538, 16 A.3d 1028 (quoting State v. Furguson, 198 N.J.
Super. 395, 402, 487 A.2d 730 (App. [*545] Div.), certif.
denied, 101 N.J. 266, [**1028] 501 A.2d 933 (1985)).
The principles guiding this inquiry include:

the length of the requested delay;
whether other continuances have been
requested and granted; the balanced
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convenience or inconvenience to the
litigants, witnesses, counsel, and the court;
whether the requested delay is for
legitimate reasons, or whether it is
dilatory, purposeful, or contrived; whether
the defendant contributed to the
circumstance which gives rise to the
request for a continuance; whether [***9]
the defendant has other competent counsel
prepared to try the case, including the
consideration of whether the other counsel
was retained as lead or associate counsel;
whether denying the continuance will
result in identifiable prejudice to
defendant's case, and if so, whether this
prejudice is of a material or substantial
nature; the complexity of the case; and
other relevant factors which may appear in
the context of any particular case.

[Ibid. (quoting Furguson, supra, 198
N.J. Super. at 402, 487 A.2d 730 (quoting
United States v. Burton, 584 F.2d 485,
490-91, 189 U.S. App. D.C. 327
(D.C.Cir.1978), cert. denied, 439 U.S.
1069, 99 S. Ct. 837, 59 L. Ed. 2d 34
(1979))).]

See also Miller, supra, 216 N.J. at 47-48, 76 A.3d 1250
(adopting the standards recited in Hayes).

2 We note a "defendant's Sixth Amendment right
to counsel of his or her choice, however, 'does not
extend to defendants who require counsel to be
appointed for them.'" Miller, supra, 216 N.J. at
62, 76 A.3d 1250 (quoting Gonzalez-Lopez,
supra, 548 U.S. at 151, 126 S. Ct. at 2565, 165 L.
Ed. 2d at 421). Where a defendant obtains
assigned counsel, the defendant's "right to be
represented d[oes] not entail the right to a public
defender of his [or her] choice." Id. at 63, 76 A.3d
1250.

Before determining whether to grant or deny a trial
adjournment because of counsel's unavailability, a trial
judge shall engage in "'a balancing process informed by
an intensely fact-sensitive inquiry.'" Miller, supra, 216
N.J. at 66, 76 A.3d 1250 (quoting Hayes, supra, 205 N.J.
at 538, 16 A.3d 1028). "If a trial court conducts a
reasoned, thoughtful analysis of the appropriate factors, it

can exercise its authority to [***10] deny a request for
an adjournment to obtain counsel of choice." State v.
Kates, 216 N.J. 393, 396-97, 81 A.3d 662 (2014).
However, the absence of this analysis results in a
one-sided and, consequently, arbitrary determination. See
ibid.

In discussing this matter, the trial judge noted the age
of the case and suggested counsel should have known
better because "an official adjournment" had not been
issued. The import of such comments is a denial of the
request. However, the trial judge referred the
adjournment request to the presiding judge for
consideration. See R. 1:33-6(b) (providing the presiding
judge of a unit "shall be responsible for the expeditious
processing to disposition of all matters filed within that
unit"). The lack of a record from this review precludes
our assessment of what occurred. [*546] However, the
State's argument does not support a conclusion the
presiding judge undertook the necessary weighing of the
relevant facts. Moreover, the reasons recited by the State
on appeal, as support for what it believes was a reasoned
exercise of discretion for the trial proceeding, address
only calendar considerations, omitting any analysis of the
Furguson factors, as mandated by Hayes .3 We may not
speculate on possible reasons justifying the denial
[***11] of the adjournment request; "[i]t was incumbent
upon the trial court to develop that record . . . ." State v.
Kates, 426 N.J. Super. 32, 53, 42 A.3d 929 [**1029]
(2012), aff'd, 216 N.J. 393, 81 A.3d 662 (2014).

3 The State lists the following as considerations
as enumeration by the trial judge in declining to
adjourn the trial: the age of the case; the trial had
been listed for a significant period of time; the
trial was to commence in a little more than a week
and the judge had allowed two weeks for its
completion; the presiding judge rejected the
adjournment request; the associate worked in the
same firm as the partner and was an experienced
defense attorney; the associate was familiar with
defendant's case; and the associate was prepared
to proceed to trial.

In the absence of the necessary factual analysis prior
to the denial of an adjournment request to reschedule trial
because of counsel's unavailability, an abuse of discretion
results. In this matter, we conclude both reviewing judges
failed to deliberately balance the competing interests and
give weight to defendant's right to be represented by
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counsel of his choice. See Kates, supra, 216 N.J. at 397,
81 A.3d 662 ("Thus, we underscore that only if a trial
court summarily denies an adjournment to retain private
counsel without considering the relevant factors, or
abuses its [***12] discretion in the way it analyzes those
factors, can a deprivation of the right to choice of counsel
be found.").

When the right to counsel is wrongfully denied, it is
not necessary to inquire as to effectiveness of counsel or
whether defendant suffered actual prejudice in the
ensuing proceedings. "Deprivation of the right is
'complete' when the defendant is erroneously prevented
from being represented by the lawyer he [*547] wants,
regardless of the quality of the representation he
received." Gonzalez-Lopez, supra, 548 U.S. at 148, 126
S. Ct. at 2563, 165 L. Ed. 2d at 419. See also Kates,
supra, 426 N.J. Super. at 46, 42 A.3d 929
(acknowledging "the availability of 'other competent
counsel'" is a factor in the analysis, but is "no substitute
by itself for the constitutional right to choose counsel").
Accordingly, such "a structural error affects the
legitimacy of the entire trial . . . ."4 State v. Purnell, 161

N.J. 44, 61, 735 A.2d 513 (1999).

4 "Deprivation of counsel of choice is
considered a 'structural error,'" because "the
consequences of deprivation are 'necessarily
unquantifiable and indeterminate.'" Kates, supra,
426 N.J. Super. at 44, 42 A.3d 929 (quoting
Gonzalez-Lopez, supra, 548 U.S. at 150, 126 S.
Ct. at 2564, 165 L. Ed. 2d at 420).

We conclude the appropriate remedy on the record
before us requires that we reverse defendant's conviction
and remand this matter for a new trial. See State v.
Gibson, 219 N.J. 227, 241-42, 98 A.3d 519 (2014); see
also Kates, supra, 216 N.J. at 397, 81 A.3d 662 ("[T]here
may have been reason to deny defendant's request for a
continuance based on the [Furguson] [***13] factors.
But no analysis was conducted. . . . [Thus], the summary
denial of defendant's request, with no consideration of the
governing standard, amounts to error and requires a new
trial." (citation omitted)).

Reversed and remanded for a new trial.
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OPINION BY: CUFF

OPINION

[**870] [*117] JUDGE CUFF (temporarily
assigned) delivered the opinion of the Court.

In this appeal we address the municipal court
practice known as the "civil reservation." A civil
reservation permits the municipal court judge, at the
request of a defendant, to order that a guilty plea shall not
be evidential in any related civil proceeding.

Here, defendant pled guilty to failing to report an
accident. The transcript of the municipal court session
contains no mention of a civil reservation. Following the
municipal court session, defendant's attorney wrote a
letter to the municipal court judge "to confirm that a civil
reservation was placed on the plea." There is no record
whether defendant's attorney sent a copy of this request to
plaintiffs' attorney, who attended the municipal court
proceeding. That day, the municipal court entered an
order directing that defendant's guilty plea "shall not be
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used or be evidential in any civil proceeding."

We take this opportunity to reiterate that the plain
language of Rule 7:6-2(a)(1) requires the request for a
civil reservation to be made in open court and
contemporaneously with the municipal court's acceptance
of the guilty plea. We also emphasize that a defendant
must [***11] provide the factual basis to the offense to
which he is pleading guilty and state that he is guilty and
wishes to plead guilty to the offense. In addition, due to
the prevalence of guilty pleas to traffic offenses in
municipal court, we take this opportunity to review the
use of municipal court guilty pleas and the factual
statements provided in support of those pleas in civil
actions.

Here, the request for the civil reservation was not
made contemporaneously with the guilty plea or in open
court. To the [*118] extent the Appellate Division held
that a defendant may request a civil reservation after he
has left municipal court, we disavow that ruling.
Nevertheless, the guilty plea in this case is inadmissible
in the civil proceeding. Whether a person reports an
accident or files the report out of time has no relevance to
the issue of whether he operated a motor vehicle
negligently. [**871] Moreover, if a report had been
filed, N.J.S.A. 39:4-130 expressly bars the admission of
any statement made in such report in a civil or criminal
proceeding for any purpose.

I.

The charge to which defendant Michael Kuskin1

pled guilty arose from an incident on Sunday, March 28,
2010. Plaintiffs Bruce and Marybeth Maida and their
[***12] son Christopher were crossing a street at the
intersection of Harding Road and Hudson Avenue in Red
Bank. Plaintiffs assert that a sport-utility vehicle
approaching the intersection slowed down to almost a
complete stop as they progressed across the marked
crosswalk. Then, the vehicle accelerated and struck
plaintiff Bruce Maida.2 Defendant, the driver of the
vehicle, did not exit the vehicle and left the scene shortly
thereafter.

1 All references to defendant in this opinion are
to Michael Kuskin.
2 All references to an individual plaintiff in this
opinion are to Bruce Maida.

The Maida family walked a block to their home,

where Marybeth Maida called the police to report the
accident. The responding police officer recorded that
plaintiff stated that he was not injured. Using the license
plate number supplied by plaintiff's wife, the police
identified defendant as the driver of the vehicle and
issued a summons charging him with leaving the scene of
an accident resulting in injury to a person, contrary to
N.J.S.A. 39:4-129, and with failure to report an accident
resulting in injury to a person, contrary to N.J.S.A.
39:4-130.

[*119] On May 13, 2010, defendant's attorney
entered a guilty plea on defendant's behalf to failing
[***13] to report an accident resulting in injury to a
person, contrary to N.J.S.A. 39:4-130. The following is
the complete transcript of the guilty plea proceeding:

[THE COURT:] Next.

[PROSECUTOR:] Next matter is on
page 4 of Your Honor's traffic calendar,
Michael Kuskin. [Defense counsel] and
Bruce Maida.

[DEFENSE COUNSEL:] Good
morning, Your Honor.

[PROSECUTOR:] Your Honor, with
respect to this particular matter, the
39:4-130 is going to be a guilty plea. 108,
33, Judge.3

Mr. Maida was notified to be here.
The victim's bill of right[s] has been met,
Judge. It's going to be a directed verdict of
not guilty, if Your Honor please.

[THE COURT:] That's fine. Okay,
counsel, thank you.

[DEFENSE COUNSEL:] Thank you,
Your Honor.

[THE COURT:] Is he able to pay that
this morning?

[DEFENSE COUNSEL:] Yes, Your
Honor.

[THE COURT:] Okay, good, go to
the window and take care of it.
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[DEFENSE COUNSEL:] Thanks very
much, Your Honor, have a nice day.

Although defendant did not utter a single word during
this proceeding and the transcript makes no reference to
plaintiffs' counsel, it is undisputed that both plaintiffs'
counsel and defendant were present.

3 The numbers refer to the fine and costs.

After the municipal court session, defendant's
[***14] attorney wrote a letter to the municipal court
stating, "please be advised that a plea was entered today
and [I] would like to confirm that a civil reservation
[**872] was placed on the plea." The record does not
indicate whether this letter was sent to plaintiff or his
attorney. The certified disposition sheet of the municipal
court states, "civil reservation granted." That day, the
municipal court entered an order providing "that the plea
of guilty entered by the defendant herein shall not be used
or be evidential in any civil proceeding."

[*120] II.

On June 27, 2011, the Maidas filed a complaint
seeking compensatory damages from the March 2010
incident. Plaintiffs claimed that Bruce Maida suffered
serious injuries requiring multiple surgical procedures
and that Marybeth Maida suffered severe and permanent
emotional distress as a result of witnessing the accident.
Defendant filed an answer denying that he was negligent.
In response to an interrogatory, defendant asserted that
"there was no accident."

Plaintiffs filed a motion to strike the civil reservation
granted by the municipal court. After initially denying the
motion, the trial court granted it following submission of
a motion for reconsideration. [***15] The trial court
opined that the civil reservation authorized by Rule
7:6-2(a)(1) must be requested in open court at the time of
entry of the guilty plea. Finding that did not occur in this
case, the trial judge permitted use of the guilty plea at
trial.

In an unpublished opinion, the Appellate Division
reversed. The panel determined that Rule 7:6-2(a)(1) does
not require that the request for a civil reservation be made
in open court at the time the guilty plea is accepted.
Surmising that the civil reservation was a material aspect
of the guilty plea, the panel suggested that the trial judge
should have permitted defendant to withdraw his plea. In

addition, the panel held that a civil reservation should be
granted as a matter of course any time after entry of a
plea unless there is an objection.

In dicta, the panel observed that there were other
reasons to exclude the guilty plea, including the absence
of a factual basis provided by defendant, the prejudicial
impact of any guilty plea, and the absence of any
probative value of this guilty plea to a central issue in this
case -- whether a motor vehicle accident occurred at all.

This Court granted plaintiffs' petition for
certification. Maida v. Kuskin, 217 N.J. 50, 84 A.3d 600
(2014). We also permitted the [***16] New Jersey
Association for Justice, the New Jersey Defense [*121]
Association, and the Trial Attorneys of New Jersey to
appear as amici curiae.

III.

Plaintiffs argue that the request for a civil reservation
must occur in open court after acceptance of the guilty
plea. Plaintiffs state that their position is consistent with
the plain language of Rule 7:6-2(a)(1) and permits the
victim to hear, respond, object, and present reasons why
the request is unfair or unjust. Plaintiffs contend that the
Appellate Division opinion disregards the plain language
of the Rule and ignores the rights and interests of victims.

Defendant argues that the requirements of Rule
7:6-2(a)(1) were fully satisfied. Even assuming that the
victim received no notice of the request for the civil
reservation, defendant contends that the lack of notice did
not deprive the municipal court of the authority to grant
the belated request. Defendant asserts that the civil
reservation was an essential element of his plea, that he
expected the request to be granted as a matter of course,
and that he [**873] should be able to withdraw the
guilty plea if he does not receive it.

Amicus curiae New Jersey Association for Justice
(NJAJ) contends that victims of automobile [***17]
accidents are entitled to the protection afforded to them
by the New Jersey Constitution. Therefore, NJAJ urges
that all guilty pleas must be taken in conformity with the
Rules of Court Governing the Courts of the State of New
Jersey (Rules). In municipal court, NJAJ asserts that the
municipal court judge must address the defendant
personally and determine that the plea is made voluntarily
with a full understanding of the nature of the charge and
the consequences of the plea. Defendant must set forth a
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factual basis during the proceeding, which the court must
determine is sufficient to support the plea. Any request
for a civil reservation must occur in open court at the
time the court accepts the guilty plea. Finally, NJAJ urges
that a victim's right to notice of a plea and to object
[*122] to the issuance of a civil reservation is thwarted
by the belated request for and grant of the civil
reservation that occurred in this case.

Amicus curiae Trial Attorneys of New Jersey
(TANJ) argues for affirmance of the Appellate Division
opinion. It argues that the opinion is supported by case
law and a reversal will have a significant impact on the
trial bar and municipal court calendars. TANJ also
requests [***18] that this Court consider clarifying the
court rule to provide that, when accompanied by a civil
reservation, neither the plea nor the factual basis for the
plea is admissible in a civil action.

Amicus curiae New Jersey Defense Association
(N.J.D.A.) urges that the position taken by plaintiffs and
NJAJ will result in the virtual elimination of the
municipal court's ability to administer justice.
Furthermore, a "bright line" standard currently exists in
Rule 7:6-2(a)(1) and N.J.S.A. 39:5-52. N.J.D.A.
emphasizes that N.J.S.A. 39:5-52 requires that the victim
of a motor vehicle accident be notified of the prosecution
of traffic offenses only upon the request of the victim.
The statute also permits the victim to consult with the
prosecutor prior to the dismissal of any case against a
defendant or resolution of plea negotiations. Furthermore,
N.J.D.A. contends that Rule 7:6-2(a)(1) does not require
that a defendant provide the factual basis to support the
plea.

IV.

A.

Defendant pled guilty to one of the 2,607,893
non-DWI traffic cases filed in the municipal courts of this
State in 2010.4 The Rules, specifically Part 7, address all
facets of municipal court practice. Rule 7:6 addresses
arraignment, pleas and plea agreements, and guilty pleas
[***19] by mail in non-traffic cases. The sheer
magnitude of the number of non-DWI traffic offenses
filed and processed by the municipal courts underscores
the need to resolve [*123] these cases efficiently while
still abiding by the procedures adopted by the Court.

4 Municipal Court Statewide Statistics, New

Jersey Judiciary (2015),
http://www.judiciary.state.nj.us/mcs/cas
eloadstatistics. htm (last visited Mar. 11, 2015).

Rule 7:6-2(a)(1) permits a municipal court judge to
accept a guilty plea, but the judge may

not . . . accept a guilty plea without first
addressing the defendant personally and
determining by inquiry of the defendant
and, in the court's discretion, of others,
that the plea is made voluntarily with
understanding of the nature of the charge
and the consequences of the plea and that
there is a factual basis for the plea.

[**874] If a civil complaint has been filed or one is
anticipated, "[o]n the request of the defendant, the court
may, at the time of the acceptance of a guilty plea, order
that the plea shall not be evidential in any civil
proceeding." R. 7:6-2(a)(1).

The Rule thus contemplates that the plea be made in
open court, that the municipal court judge make a
sufficient inquiry to conclude that any plea is knowing
and voluntary, and that there be a factual basis for the
[***20] plea. See ibid. Furthermore, any request to bar
the use of a guilty plea in a civil proceeding must be
made in open court at the time of the plea. Guilty pleas
that do not follow this basic structure are subject to
reversal. See State v. Colon, 374 N.J. Super. 199, 210-12,
863 A.2d 1108 (App.Div.2005) (describing municipal
court proceeding as "irregular" in part due to entry of
guilty plea without factual basis or ascertainment of
defendant's understanding of consequences of plea); State
v. Martin, 335 N.J. Super. 447, 450-52, 762 A.2d 707
(App.Div.2000) (vacating judgment of conviction based
on entry of guilty plea with no factual basis and without
advising defendant of right to appeal and time
requirements for doing so). The necessity of providing a
record that permits a municipal court judge to find that a
guilty plea is knowing and voluntary and that there is
factual support for the plea is intended to mirror the
protections of Rule 3:9-2, which governs the entry of
guilty pleas in Superior Court. Pressler & Verniero,
Current N.J. Court Rules, cmt. 2.1 on R. 7:6-3(a)(1)
(2014).5

5 A prosecutor may submit a Request to
Approve Plea Agreement signed by the prosecutor
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and the defendant in lieu of a personal appearance
with the approval of the municipal court judge.
Guidelines for Operation of Plea Agreements in
the Municipal Courts of New Jersey [***21] ,
Guideline 3 (Guidelines). In addition, except as
otherwise provided in the rule, in all cases
involving non-traffic and non-parking offenses, a
defendant may submit a guilty plea by mail when
a municipal court judge is satisfied that a personal
appearance by the defendant would constitute an
undue hardship. R. 7:6-3(a).

[*124] In municipal court, a defendant may request
an order that the plea not be evidential in any civil
proceeding. R. 7:6-2(a)(1). The order is entered as a
matter of course unless the prosecutor or the victim
objects.6 State v. LaResca, 267 N.J. Super. 411, 421, 631
A.2d 986 (App.Div.1993). If the prosecutor or victim
objects to a civil reservation or non-evidential order, the
objecting party must show good cause for withholding
the order. Ibid. This procedure differs from the Superior
Court procedure where a defendant who requests a civil
reservation following a guilty plea must establish good
cause for entry of such an order. R. 3:9-2.

6 A victim of a motor vehicle accident must be
provided with timely advance notice of the date,
place, and time of the defendant's initial
appearance and submission of any plea
agreement. N.J.S.A. 39:5-52(a)(2).

Although arising in the context of a guilty plea
entered pursuant to Rule 3:9-2 in Superior Court, State v.
Haulaway, Inc., 257 N.J. Super. 506, 608 A.2d 964
(App.Div.1992), provides some guidance on what
constitutes good [***22] cause to support entry or denial
of a civil reservation. In Haulaway, the corporate
defendant pled guilty to a single count of theft by
deception and the individual defendant pled guilty to
misconduct by a corporate officer and falsifying records.
Id. at 507, 608 A.2d 964. The defendants entered those
pleas knowing that the State would object to entry of a
civil reservation order. Id. at 508, 608 A.2d 964. Later,
the defendants sought a civil reservation to prevent the
State from using their guilty pleas in a proceeding to bar
them from future participation [**875] in the waste
disposal industry. Ibid. The Appellate Division
determined that good cause did not exist to support a civil
reservation because the defendants pled guilty with
knowledge that the State might object to a no-civil-use

order and without conditioning their plea on the entry of
such an order. Id. at 508-09, [*125] 608 A.2d 964.
Therefore, the panel vacated the orders. Ibid. Similarly,
when a defendant offered no reason to support his request
for a civil reservation to his guilty plea to harassment, the
trial judge properly denied the request, although the court
suggested that good cause may exist if the defendant
contends that the civil consequences of a guilty plea
could cause devastating financial [***23] harm. State v.
Tsilimidos, 364 N.J. Super. 454, 459-60, 837 A.2d 373
(App.Div.2003).

B.

The civil reservation practice derives from the ability
to offer a party's own statement against him. The
admission of the fact of a criminal or quasi-criminal
conviction and any statements made by a defendant at the
time of a guilty plea to a criminal offense or a
quasi-criminal charge, including a traffic violation, is
grounded in N.J.R.E. 803(b)(1). The rule provides that
"[a] statement offered against a party which is . . . the
party's own statement" is not excluded by the hearsay
rule. N.J.R.E. 803(b)(1).

This Court addressed the admissibility of a guilty
plea to careless driving in a subsequent civil proceeding
in Eaton v. Eaton, 119 N.J. 628, 575 A.2d 858 (1990).
There, the driver of a car involved in a single-car accident
was charged with and pled guilty to careless driving
without an appearance in municipal court. Id. at 633-34,
575 A.2d 858. The passenger in the car died from injuries
suffered in the crash. Id. at 632, 575 A.2d 858. In the
ensuing wrongful death action, the driver contended that
her guilty plea to careless driving was not admissible in
the civil action. Id. at 643, 575 A.2d 858. This Court
disagreed. Ibid. The Court discussed the admissibility of
the guilty plea to a traffic offense as follows:

A party's admission may be used as
affirmative substantive evidence against
that party. [***24] [N.J.R.E. 803(b)(1)];
Stoelting v. Hauck, 32 N.J. 87, 106, 159
A.2d 385 (1960). Consistent with that
premise, evidence of a defendant's guilty
plea is admissible as an admission in a
civil action. Kellam v. Akers Motor Lines,
133 N.J.L. 1, 3, 42 A.2d 261 (E. &
A.1945); Mead v. Wiley Methodist
Episcopal Church, 23 N.J. Super. 342,
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349-50, 93 A.2d 9 (App.Div.1952); see IV
Wigmore on [*126] Evidence § 1066 at
82 n.7 (1972) (Wigmore). In particular,
guilty pleas to traffic offenses are
admissible in civil suits to establish
liability arising from the same occurrence.
Kellam, supra, 133 N.J.L. at 3; Liberatori
v. Yellow Cab Co., 35 N.J. Super. 470,
476-77, 114 A.2d 469 (App.Div.1955);
see also cases cited in Wigmore, supra, §
1066 at 82 n.7. By contrast, a record of
conviction for a non-indictable offense is
inadmissible in such an action. See
N.J.S.A. 2A:81-12; Burd v. Vercruyssen,
142 N.J. Super. 344, 353, 361 A.2d 571
(App. Div. 1976); Mead, supra, 23 N.J.
Super. at 351, 93 A.2d 9. Unlike a party
who has pled guilty, one who has
unsuccessfully contested an offense has
not admitted his or her guilt.

[Id. at 643-44, 575 A,2d 858.]

The Court proceeded to emphasize, however, that a
guilty plea is only evidence of negligence and certainly
"not conclusive proof[] of the facts underlying the
offense." Id. at 644, 575 A.2d 858. The party who entered
the guilty plea may [**876] contest the admitted fact
"[b]ecause such a plea is entered without litigation of the
underlying facts." Ibid. Furthermore, "[a]s with other
admissions[,] the party who has entered the plea may
rebut or otherwise explain the circumstances surrounding
the admission." Ibid.

In other words, absent a properly entered civil
reservation, a person who enters a guilty plea to a traffic
offense [***25] may be confronted with the factual basis
for it in a civil action arising from the same occurrence
that triggered the issuance of the motor vehicle charge. If
a person contested the charge, a conviction following a
trial is not admissible because the contesting defendant
never admitted his guilt. Similarly, a guilty plea to or a
finding of guilt of a non-traffic, non-indictable charge is
not admissible in civil proceedings because N.J.R.E.
803(c)(22) only permits, absent a civil reservation,
admission of evidence of a final judgment of guilt only to
an indictable offense. Moreover, care must be taken to
determine whether the traffic charge to which a person
pleads guilty is relevant to any issue in a civil action or

even whether the Legislature authorized its use in any
proceeding. Cf. State v. Lacey, 416 N.J. Super. 123, 126,
3 A.3d 591 (App.Div.2010) (rejecting contention that
proceedings pursuant to N.J.S.A. 9:6-8.21 to - 8.73 or
N.J.S.A. 30:4C-1 to -40 are types of proceedings for
which a civil reservation order may bar entry of guilty
plea to fourth-degree [*127] child abuse), certif. denied,
205 N.J. 101, 13 A.3d 364 (2011).

C.

Such an inquiry is critical in this case. Defendant
was charged with violating N.J.S.A. 39:4-130, which
requires a person involved in a motor vehicle accident in
which someone is injured to file [***26] a written report
within ten days of the accident. The report is forwarded
to the Motor Vehicle Commission and the information
contained in each report is "for the information of the
commission." Ibid. Those required reports are not
available to the public. Ibid. Neither the report nor any
statement contained in the report is admissible in
evidence in any subsequent proceeding for any purpose
other than to establish the fact of submission of the report
in any proceeding or action arising out of the accident.
Ibid. Moreover, whether a person involved in a motor
vehicle accident has filed or belatedly files the required
report has "no probative relationship to the issue of
negligence." Cobb v. Waddington, 154 N.J. Super. 11, 18,
380 A.2d 1145 (App.Div.1977), certif. denied, 76 N.J.
235, 386 A.2d 859 (1978). In short, the fact of filing,
filing late, or not filing at all has no bearing on the issue
of negligence in a subsequent civil proceeding and is
inadmissible in any such proceeding.

V.

A.

In sum, a guilty plea to a traffic offense that occurs
in open court must be accompanied by a factual statement
given by the defendant. A person who pleads guilty to a
traffic offense may request an order that prevents
admission of the plea in any civil proceeding arising from
the same occurrence that [***27] precipitated the motor
vehicle charge. That request must occur in open court.
The prosecutor or a person injured in the motor vehicle
accident may object to such an order and demonstrate
good cause [*128] to bar entry of such an order. If the
prosecutor or the victim demonstrates good cause or the
charge to which a defendant pleads guilty does not arise
out of the same occurrence that is the subject of the civil
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proceeding, a [**877] civil reservation order may not be
entered. Such an order also should not be entered when
the conduct encompassed by the traffic offense bears no
relation to any issue in the subsequent civil proceeding.
Finally, if the guilty plea is entered without a court
appearance, as permitted by the Guidelines, a defendant
may not pursue a civil reservation order. Such an order
would contravene the requirement that a civil reservation
be requested in open court contemporaneously with the
entry of the guilty plea.

B.

The municipal court proceeding in this appeal
suffered from several flaws. Contrary to Rule 7:6-2(a)(1),
defendant pled guilty to a motor vehicle charge without
providing a factual basis. That omission precluded the
municipal court from determining whether the plea was
knowing and [***28] voluntary and whether it was
factually supported. The civil reservation order should
not have been entered after the close of the municipal
court proceedings. A request must be made in open court
and contemporaneously with the plea. Any other
procedure frustrates the ability of a victim of a motor
vehicle accident to object to the entry of such an order.

Moreover, the municipal court judge entered a civil

reservation order for a motor vehicle offense which
would be inadmissible in any civil proceeding based on
the same occurrence. Whether or not a person files the
report required by N.J.S.A. 39:4-130 bears no relevance
to whether the charged person operated a motor vehicle
in a negligent manner on the day of the alleged incident
or operated a motor vehicle at all.

We expressly disapprove the Appellate Division
ruling that a civil reservation need not be requested
contemporaneously with the entry of the plea. We affirm,
however, because whether a [*129] person submits a
report of a motor vehicle accident timely, belatedly, or
not at all bears no relevance to the issue of negligent
operation of a motor vehicle. A guilty plea to that offense
is irrelevant to any issue in the civil proceeding and
inadmissible [***29] in the current civil proceeding.

VI.

The judgment of the Appellate Division is affirmed,
as modified.

CHIEF JUSTICE RABNER, and JUSTICES
LaVECCHIA, ALBIN, FERNANDEZ-VINA, and
SOLOMON join in JUDGE CUFF's opinion. JUSTICE
PATTERSON did not participate.
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OPINION

[*518] [**124] The opinion of the court was
delivered by

[*519] ALVAREZ, P.J.A.D.

N.J.S.A. 2C:40-26(a) and (b) make driving while
suspended a fourth-degree criminal offense punishable by
a mandatory minimum jail term of 180 days under certain
circumstances stemming from driving while intoxicated
(DWI), N.J.S.A. 39:4-50, or refusal to submit [***3] to
chemical testing (refusal), N.J.S.A. 39:4-50.4(a). In these
seven appeals, consolidated for decision, we address
whether charges can be brought under the statute when
the act of driving occurs beyond the determinate
sentenced term of suspension, but before reinstatement,
while the driver continues [**125] on administrative
suspension. We conclude that the statute criminalizes the

operation of a motor vehicle only while the operator is
serving the court-imposed term of suspension, and not
thereafter.

I

We briefly summarize the procedural history and
factual circumstances surrounding each defendant's
charges. In each case, either the State or defendant was
granted leave to appeal or filed a timely appeal as of
right.

A.

Perry

On May 12, 2011, Idris Perry pled guilty to DWI and
refusal, and his driving privileges were suspended for a
300-day period, ending March 7, 2012. Perry was issued
a summons for driving while suspended, N.J.S.A.
39:3-40, on the day before his DWI and refusal
suspension term would have expired. On May 30, 2012,
he was again charged with operating a motor vehicle
during a period of suspension, resulting in the indictment
on appeal under N.J.S.A. 2C:40-26(a).

Judge Douglas K. Wolfson granted Perry's motion to
[***4] dismiss his indictment. The State thereafter
moved for reconsideration. In a written opinion dated
October 21, 2013, consolidating his [*520] decisions in
the Perry, Carmen Nay, Raymond Evans, and Cheryl
Papp cases, Judge Wolfson denied the State's motion.

Nay

On February 19, 2008, Nay pled guilty to DWI,
resulting in the suspension of her driving privileges for a
seven-month1 period. Nay was convicted of driving while
suspended on April 30, June 12, and September 22, 2010.
Nay did not restore her driver's license after the
suspension periods expired. On March 15, 2013, Nay was
charged with driving with a suspended license in North
Brunswick. She was indicted for operating a motor
vehicle during a period of license suspension, N.J.S.A.
2C:40-26(a).

1 The trial judge's opinion from October 21,
2013, mistakenly states that the suspension was
for three months.

Nay's motion to dismiss the indictment was granted
by Judge Wolfson after oral argument on September 23,
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2013. Her matter was included in Judge Wolfson's
consolidated written opinion in the four Middlesex
County cases.

Evans

On July 13, 2011, Evans pled guilty to DWI and
refusal. The record does not disclose how long the court
suspended Evans's license. Since [***5] this was his first
DWI, however, his driving privileges could not have been
suspended for more than one year. On September 1,
2011, Evans was charged with driving while suspended,
and he pled guilty to that offense on November 17, 2011.
Evans certified that he did not restore his license after the
suspension period expired due to financial hardships,
which prevented him from paying the restoration fee. On
January 6, 2013, he was charged with driving while
suspended in East Brunswick. He was indicted on March
7, 2013, for driving while suspended, N.J.S.A.
2C:40-26(a).

Evans's motion to dismiss the indictment was
granted after oral argument on September 23, 2013.
Judge Wolfson included the decision in his consolidated
opinion.

[*521] Papp

On August 11, 2005, Papp pled guilty to DWI,
resulting in a seven-month suspension [**126] of her
driving privileges. She was convicted of driving while
suspended on September 14, 2005, and again on
September 9, 2008. Papp certified that, due to financial
hardship, she was unable to pay the restoration fees after
the suspension periods expired. On April 10, 2013, she
was charged with driving while suspended in the
Township of Woodbridge. On June 6, Papp was indicted
for operating [***6] a motor vehicle during a period of
suspension under N.J.S.A. 2C:40-26(a).

Papp's motion to dismiss the indictment was granted
on August 23, 2013. Judge Wolfson denied the State's
motion for reconsideration in his consolidated opinion.

McIntyre

Tammy McIntyre pled guilty to a second DWI on
May 31, 2008, and received a two-year license
suspension. Assuming McIntyre's suspensions ran
consecutively, her final, two-year DWI suspension period
ended on April 10, 2010. For reasons unrelated to the

DWI convictions, she was ineligible to restore her license
on October 10, 2012, when, for the fifth time since her
DWI offenses, she was charged with driving while
suspended. On February 26, 2013, an Atlantic County
grand jury indicted her under N.J.S.A. 2C:20-26(b).

On December 19, 2013, Judge Kyran Connor
dismissed McIntyre's indictment.

Brewer

On December 10, 2009, Bradley Brewer was
convicted of a second DWI and received a two-year
license suspension ending on December 10, 2011. Brewer
failed to pay the administrative fee to restore his license.
On March 3, 2013, he was issued a summons for driving
while suspended in Mansfield Township. On August 20,
2013, a Burlington County grand jury indicted Brewer for
driving during [***7] a period of license suspension,
N.J.S.A. 2C:40-26(b).

[*522] On December 16, 2013, the trial court
denied Brewer's motion to dismiss his indictment.

Wisser

Richard Wisser pled guilty to DWI on January 9,
1998. As this was Wisser's fourth DWI offense,2 a
ten-year license suspension was imposed. During the
suspension, Wisser was convicted three times for driving
while suspended, and additional periods of suspension
were imposed.

2 Wisser had previously been convicted of DWI
on January 22, 1981, March 1, 1988, and May 2,
1989.

On September 13, 2012, Wisser was arrested for
DWI, driving while suspended, and other unrelated
charges. On March 14, 2013, an Ocean County grand jury
indicted him under N.J.S.A. 2C:40-26(b).

On September 9, the trial court denied Wisser's
motion to dismiss his indictment, and on December 10,
2013, denied his motion for reconsideration.

B.

To summarize, in these appeals, two trial judges
rendered decisions contrary to the State's position and
granted applications to dismiss the indictments, while
two ruled against the defendants and allowed the
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indictments to stand. We review de novo a trial court's
construction of a statute. State v. Revie, 220 N.J. 126,
132, 104 A.3d 221 (2014). The specific points of error
raised by each appellant need not be repeated; [***8]
they are addressed by the following discussion.

II

The genesis of N.J.S.A. 2C:40-26 has been discussed
in detail elsewhere. [**127] See State v. Carrigan, 428
N.J. Super. 609, 613-14, 55 A.3d 87 (App.Div.2012),
certif. denied, 213 N.J. 539, 65 A.3d 263 (2013). The
statute was designed to "create[] criminal penalties
[*523] for persons whose driver's licenses are suspended
for drunk driving offenses and who, while under
suspension for these offenses, unlawfully operate a
vehicle." Assembly Law and Public Safety Committee,
Statement to A. 4303 (Dec. 3, 2009). The significantly
enhanced consequences to driving while suspended were
the legislative response to "reports of fatal or serious
accidents that had been caused by recidivist offenders
with multiple prior DWI violations." Carrigan, supra,
428 N.J. Super. at 614, 55 A.3d 87. As Carrigan points
out, the bill was endorsed by the former Director of the
Governor's Council on Alcoholism and Drug Awareness,
who also recommended the creation of special-purpose
prison facilities for DWI driving recidivists. Ibid. No
such facilities have been created.

A.

It is well-established that the best indicator of
legislative intent is "the plain language chosen by the
Legislature." State v. Gandhi, 201 N.J. 161, 176, 989
A.2d 256 (2010). In interpreting a statute, we give the
relevant language its ordinary meaning and construe it "in
a common-sense manner." State in Interest of K.O., 217
N.J. 83, 91, 85 A.3d 938 (2014); see also N.J.S.A. 1:1-1
(stating [***9] that the words of a statute are customarily
construed according to their generally accepted meaning).
We do not add terms which may have been intentionally
omitted by the Legislature, speculate, or otherwise
engage in an interpretation which would avoid its plain
meaning. DiProspero v. Penn, 183 N.J. 477, 492, 874
A.2d 1039 (2005). Where plain language "leads to a clear
and unambiguous result, then the interpretive process
should end, without resort to extrinsic sources." State v.
D.A., 191 N.J. 158, 164, 923 A.2d 217 (2007).

The State contends that N.J.S.A. 2C:40-26 must be
interpreted to mean that an individual can be charged

until he or she pays the requisite license restoration fees,
complies with all administrative requirements, and is
reinstated by the Motor Vehicle Commission. In support,
it cites both to the statutory language and to State v.
[*524] Zalta, 217 N.J. Super. 209, 525 A.2d 328
(App.Div.1987). Defendants distinguish Zalta,
responding that to extend the meaning of "the period of
license suspension" as the State proposes violates the
language of N.J.S.A. 2C:40-26 and renders the statute
both unworkable and unconstitutional.

The statute reads:

a. It shall be a crime of the fourth degree
to operate a motor vehicle during the
period of license suspension in violation
of R.S. 39:3-40, if the actor's license was
suspended or revoked for a first violation
of R.S. 39:4-50 or section 2 of P.L. 1981,
[***10] c. 512 (C. 39:4-50.4a) and the
actor had previously been convicted of
violating R.S. 39:3-40 while under
suspension for that first offense. A person
convicted of an offense under this
subsection shall be sentenced by the court
to a term of imprisonment.

b. It shall be a crime of the fourth
degree to operate a motor vehicle during
the period of license suspension in
violation of R.S. 39:3-40, if the actor's
license was suspended or revoked for a
second or subsequent violation of R.S.
39:4-50 or section 2 of P.L. 1981, c. 512
(C. 39:4-50.4a). A person convicted of an
offense under this subsection shall be
sentenced by the court to a term of
imprisonment.

[N.J.S.A. 2C:40-26(a) and (b).]

Zalta is inapposite because it answered a very
different question, namely, whether the Director of the
former Division of Motor [**128] Vehicles had the
inherent authority "to keep a license in suspension
beyond the determinate period of suspension imposed by
the municipal court" in the context of N.J.S.A. 39:3-40.
Zalta, supra, 217 N.J. Super. at 213, 525 A.2d 328. That
defendant had been found guilty of driving before
restoring his privileges after the expiration of a
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Director-imposed six-month term of suspension. Id. at
212, 525 A.2d 328. He contended that his conviction for
driving while suspended should be vacated as he was
guilty only [***11] of driving while unlicensed. Ibid. In
rejecting the argument, we reasoned that the Director's
authority included the power to keep a license in
suspension until a driver took the requisite administrative
steps to have it restored. Ibid. We noted that the
suspension of driving privileges was "not necessarily
punitive in purpose." Ibid.

The discussion in Zalta also concerned whether "a
person of ordinary intelligence acting in good faith"
would interpret the phrase, "during the period of []
suspension," as found in N.J.S.A. 39:3-40, [*525] to
mean he or she would know his license was not restored
until the Director reinstated it. This is entirely different
than the question considered here, in the context of a
criminal statute specifying the circumstances under
which, if convicted, a defendant would serve mandatory
minimum jail time.

In N.J.S.A. 2C:40-26, the Legislature narrowed the
field of persons against whom charges could be lodged to
target the group against which it wished to act. In
subsection (a), the offense occurs if, and only if, the
driver has been convicted of DWI or refusal, and has
"previously been convicted of [driving while suspended]
while under suspension for that first offense." It follows
that the second [***12] or subsequent offense must also
occur while the driver is "under suspension for that first
offense[,]" i.e., either a DWI or a refusal. It would be
illogical to conclude that the first driving while
suspended offense must occur during the sentenced term
of suspension, but not the second or subsequent driving
while suspended offense that subjects the motorist to
prosecution.

Subsection (b) provides that a driver commits the
crime if he drives "during the period of license
suspension" while his "license was suspended or revoked
for a second or subsequent [DWI or refusal] violation."
The Legislature made this section applicable solely to
drivers with a license suspension for a second or
subsequent DWI or refusal violation.

The statute is silent as to those driving without
reinstatement beyond the court-imposed term of
suspension. Had the Legislature intended to include those
persons, the necessary language could have been easily
included in both sections of the law. It was not. Such

language would, obviously, have cast the far wider net
the State proposes. The omission is significant, and for us
to interpret the statute as the State suggests would be to
add terms that may well have been intentionally [***13]
excluded.

Additionally, common sense requires this
interpretation because of the universe of possible
combinations giving rise to prosecutions [*526] beyond
the scope of the plain language. The State's reading of the
statute would include under (a), for example, persons
previously convicted of DWI and driving while
suspended during the determinate sentenced term, who
twenty years later, drive after restoration but while
suspended for reasons unrelated to any DWI or refusal.
Under (b), a person could be convicted if found guilty of
DWI twice and, years later, after reinstatement on the
DWIs, is caught driving while suspended for an unrelated
reason.

[**129] By giving the statute this more literal
reading, we are guided by its plain language, to which we
accord a common sense construction, without adding
terms not originally included. See K.O., supra, 217 N.J.
at 91, 85 A.3d 938. The interpretative process should end
here. See D.A., supra, 191 N.J. at 164, 923 A.2d 217.

B.

Assuming for the sake of argument, however, that an
ambiguity exists in the statute, we reach the same result.
Where "two interpretations of the language are plausible,
a reviewing court must interpret the statute to effectuate
the legislative intent, utilizing extrinsic evidence when it
is helpful." Lozano v. Frank DeLuca Constr., 178 N.J.
513, 522, 842 A.2d 156 (2004). Courts may [***14] also
resort to extrinsic evidence "if a plain reading of the
statute leads to an absurd result or if the overall statutory
scheme is at odds with the plain language." DiProspero,
supra, 183 N.J. at 493, 874 A.2d 1039. Extrinsic
evidence can include legislative history, committee
reports, contemporaneous construction, and the policy
considerations behind the legislation. Johnson v.
Scaccetti, 192 N.J. 256, 276, 927 A.2d 1269 (2007);
Cherry Hill Manor Assocs. v. Faugno, 182 N.J. 64, 75,
861 A.2d 123 (2004). "[W]here a statute or ordinance
does not expressly address a specific situation, the court
will interpret it 'consonant with the probable intent of the
draftsman "had he anticipated the matter at hand."'" Twp.
of Pennsauken v. Schad, 160 N.J. 156, 170, 733 A.2d
1159 (1999) (quoting AMN, Inc. v. Twp. of S. Brunswick
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Rent Leveling Bd., 93 N.J. 518, 525, 461 A.2d 1138
(1983) (citation omitted)).

[*527] Here, the legislative history is enlightening.
The sponsor's statement to the Assembly bill says: "This
bill creates criminal penalties for persons whose driver's
licenses are suspended for certain drunk driving offenses
and who, while under suspension for those offenses,
unlawfully operate a motor vehicle." Sponsor's Statement
to A. 4303, at 2 (Nov. 30, 2009) (emphasis added). The
Statement adds that the provisions of subsection (a) make
it a crime to operate a motor vehicle after being convicted
of driving while intoxicated or refusing to submit to a
breath test "while under suspension for that first offense."
Ibid. (emphasis added).

The language is [***15] repeated for subsection (b),
making it a crime to operate a motor vehicle after two
DWI convictions "while under suspension for that second
offense." Ibid. (emphasis added). Identical language was
used in the Assembly Law and Public Safety Committee,
Statement to A. 4303 (Dec. 3, 2009), as well as the
Sponsor's Statement to S. 2939 (June 15, 2009), and the
Senate Law and Public Safety and Veterans' Affairs
Committee, Statement to S. 2939 (Nov. 23, 2009).

The phrasing in the Sponsor's Statement thus
supports the notion that the law was intended to apply
only when the actor is "under suspension for those
offenses," in other words, while serving the
court-imposed term of suspension. The explanatory
statement is silent about drivers under continuing
administrative suspension who did not restore their
privileges after being convicted of DWI offenses and
completing their determinate suspension terms. Thus,
reference to the legislative history supports our
conclusion.

C.

Again, for the sake of argument, if after resort to
extrinsic evidence ambiguity remains in a criminal
statute, then the court must be guided by the "rule of
lenity," which requires that the court construe penal
statutes strictly and interpret [***16] ambiguous
language in favor of a [**130] criminal defendant. D.A.,
supra, 191 N.J. at 164-65, 923 A.2d 217. At the heart of
this canon is the [*528] requirement of due process. In
re Suspension of DeMarco, 83 N.J. 25, 36, 414 A.2d
1339 (1980). "No one shall be punished for a crime
unless both that crime and its punishment are clearly set

forth in positive law." Ibid. Statutes "must give persons
of ordinary intelligence fair notice of what conduct is
prohibited and what consequences may follow violation
of the law." State v. Channel Home Ctrs., 199 N.J. Super.
483, 489, 489 A.2d 1225 (App.Div.1985). "It is,
therefore, inappropriate to supply missing connections in
criminal statutes that persons of ordinary intelligence
would not discover." Ibid.

N.J.S.A. 2C:40-26 is not based on a model statute.
Ten other states, however, have implemented similar
statutes which impose additional, significant penalties on
those found operating a motor vehicle during their
suspension period for driving while intoxicated or
refusing a chemical test. In two of the states that have
interpreted comparable statutes, the rule of lenity has
been found to control.

In Connecticut, for example, a person who drives
while suspended for DWI-related offenses is subject to a
fine and imprisonment of up to one year. Conn. Gen. Stat.
§ 14-215(c)(1) (2014). The statute, however, does not
specify whether a person can be convicted if the
determinate [***17] suspension term ended but the
person did not administratively restore his or her license.
In State v. Cook, a defendant was not subjected to
enhanced penalties for driving while suspended after the
period of suspension had expired, but before he had been
administratively reinstated, because the court interpreted
the law to mean exposure was limited to those serving the
determinate term only. 36 Conn. App. 710, 653 A.2d 829,
831 (Conn. App. Ct. 1995). The court observed that
because the consequences were penal, the statute should
be strictly construed in favor of the accused. Ibid.

Oregon Revised Statutes § 811.182(3) (2013) makes
it a felony to drive "while suspended or revoked . . . if the
revocation resulted from a conviction for felony driving
while under the influence of intoxicants." Another statute,
Oregon Revised Statutes § 807.010 [*529] (2013),
makes it a misdemeanor to drive without driving
privileges. In State v. Hammerton, the defendants were
convicted under a statute specifying that the license
"revocation shall be for a period of one year" and that
driving privileges would not be reinstated until the person
complied with certain administrative requirements. 320
Ore. 454, 886 P.2d 1012, 1016 (1994). The court
determined that when read together, the relevant statutes
created a statutory scheme [***18] contemplating a
finite license revocation period during which the
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enhanced penalties could be imposed. Ibid. The
defendants, whose period of revocation had ended but
who had not applied for reinstatement, could therefore
only be charged with the lesser infraction of driving
without driving privileges, not felony driving while
suspended. Id. at 1017.

Unlike N.J.S.A. 2C:40-26, Pennsylvania's statute
explicitly states that a person can be convicted of driving
while suspended for a previous intoxication offense "until
the person has had the operating privilege restored." 75
Pa. Cons. Stat. § 1543(b)(2) (2014). Therefore a
Pennsylvania driver can be convicted even after the
determinate period of suspension has expired.
Commonwealth v. Downs, 1999 PA Super 240, 739 A.2d
569 (Pa.Super.Ct.1999).3

3 Although Hawaii, Maine, Minnesota,
Oklahoma, and Virginia have statutes providing
for enhanced penalties for driving after being
suspended for alcohol-related offenses, to this
date, the statutes have not been interpreted. See
Haw.Rev.Stat. § 291E-62 (2014), Me.Rev.Stat. tit.
29-A, § 2412-A (2014), Minn.Stat. § 171.24
(2014), Okla.Stat. tit. 47, § 6-205.1 (2013),
Va.Code Ann. §§ 46.2-301.1; -357 (2014).
Maryland's statutes provide enhanced penalties
for driving while suspended, but do not include a
criminal conviction or jail time. See Md.Code
Ann., Transp. § 16-303 (LexisNexis 2014).

[**131] Even if we were [***19] to find that the
legislative intent was unclear from the plain language of
the statute, which we do not, the rule of lenity would
require us to render an interpretation favoring these
defendants so that none are punished for a crime not
clearly articulated. State v. Regis, 208 N.J. 439, 451, 32
A.3d 1109 (2011). The rule "is applied only if a statute is
ambiguous, and that ambiguity is not resolved by a
review of 'all sources of [*530] legislative intent.'" Id. at
452, 32 A.3d 1109 (quoting D.A., supra, 191 N.J. at 165,
923 A.2d 217 (quotation omitted)). Whatever ambiguity
exists in this statute must be construed in favor of the
defendants.

D.

In furtherance of its position, the State claims that
the penalties associated with DWI and refusal, in and of
themselves, support a finding that such suspensions
"continue" until the license is administratively restored.

The State draws our attention to N.J.S.A. 39:4-50(b):

A person convicted under this section
must satisfy the screening, evaluation,
referral, program and fee requirements of
the Division of Alcoholism and Drug
Abuse's Intoxicated Driving Program Unit,
and of the Intoxicated Driver Resource
Centers and a program of alcohol and drug
education and highway safety, as
prescribed by the chief administrator. The
sentencing court shall inform the person
convicted that [***20] failure to satisfy
such requirements shall result in a
mandatory two-day term of imprisonment
in a county jail and a driver license
revocation or suspension and continuation
of revocation or suspension until such
requirements are satisfied, unless stayed
by court order[.]

N.J.A.C. 10:162-2.2 further describes the
consequences when a driver fails to comply with an
N.J.S.A. 39:4-50(b) sentence:

(a) Failure on the part of the client to
appear at an Intoxicated Driver Resource
Center shall result in a referral to Division
of Motor Vehicles for appropriate action,
and, referral to the court of conviction for
appropriate action.

(b) Failure on the part of the client to
comply with the course of action or fee
schedule required by the Intoxicated
Driving Program/Intoxicated Driver
Resource Center or the course of action at
an affiliated agency or provider shall result
in a report of noncompliance to the
sentencing court and the Division of
Motor Vehicles for appropriate action
pursuant to N.J.S.A. 39:4-50(b).

These statutes and regulations, however, relate to motor
vehicle licensing consequences and offenses. The
requirement that a convicted person satisfy mandatory
programs and the consequence that failure to do so may
result [***21] in a two-day term of imprisonment are
entirely different matters from a fourth-degree [*531]
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crime punishable by up to eighteen months of
imprisonment carrying a six-month mandatory minimum
sentence.4

4 The State cites in further support of its
argument an unpublished case. See R. 1:36-3 ("No
unpublished opinion shall constitute precedent or
be binding upon any court."). Like Zalta, the case
relates to motor vehicle penalties, consequences,
and license revocation, not prosecution under the
Criminal Code.

[**132] If anything, N.J.S.A. 39:4-50(b) and
N.J.A.C. 10:162-2.2 support defendants' position that
N.J.S.A. 2C:40-26(a) and (b) apply during the
determinate term of suspension. Under these provisions,
in the event of noncompliance with the completion of the
Intoxicated Driver Program, as required by N.J.A.C.
39:4-50(a), extension of a DWI suspension is not
automatic and requires further administrative action.

The State also argues that unless a second-time
offender installs an ignition interlock device under
N.J.S.A. 39:4-50(a)(2), his or her license remains
suspended "for" DWI. But the statute clearly provides
that a person who has been twice found guilty of DWI is
required to install an ignition interlock device, and that no
license restoration will be approved until [***22]
compliance occurs. See also N.J.A.C. 13:19-6.4. The
focus of the provision and the regulation is to clarify the
steps a driver must take to obtain reinstatement. They do
not relate to prosecution under the Criminal Code. The
consequence of requiring the installation of an interlock
device is, therefore, similar to the consequence of
requiring payment of an administrative restoration fee.
The State's reliance on the motor vehicle code is
misplaced and irrelevant to our construction of N.J.S.A.

2C:40-26.

N.J.S.A. 2C:40-26 punishes those who drive while
suspended for violations of the DWI and refusal law, by
exposing them to a criminal record and incarceration
without parole when they drive during the court-imposed
period of suspension. The statute's grave consequences
are no doubt also intended to deter the behavior.
Criminalizing driving during a period of administrative
[*532] suspension extending beyond the determinate
suspension term for the DWI or refusal offense would not
implement legislative intent.

The indictments against McIntyre and Wisser
demonstrate the potential harm that results from the
State's construction of N.J.S.A. 2C:40-26. Both McIntyre
and Wisser had completed their court-imposed
suspensions for the DWI violations [***23] but were
ineligible to restore their licenses due to other non-DWI
or non-refusal violations of the Motor Vehicle Code.
They nonetheless face the prospect of criminal
prosecution. Other drivers who repeatedly drive while
suspended are not placed in that jeopardy.

III

None of these offenses occurred during the relevant
court-imposed period of suspension for DWI and/or
refusal under N.J.S.A. 2C:40-26(a) or (b). We therefore
affirm the dismissals of indictments in the Perry, Papp,
Nay, Evans, and McIntyre appeals. See State v. Salter,
425 N.J. Super. 504, 514, 42 A.3d 196 (App.Div.2012)
(indictments should be dismissed if "manifestly deficient
or palpably defective."). The denials of the motions to
dismiss the indictments in the Brewer and Wisser appeals
are reversed. Id.
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HAAS. The opinion of the court was delivered by HAAS,
J.A.D.

OPINION BY: HAAS

OPINION

[**1267] [*154] The opinion of the court was
delivered by

HAAS, J.A.D.

In these back-to-back [***2] appeals, consolidated
for the purpose of this opinion, defendants John Harris,
III, Robert Kaczak, Kristin Mitchell, William
Hangstorfer, and Mandi Filer were convicted of the
fourth-degree crime of operating a motor vehicle during a
period of license suspension for multiple convictions of
driving while intoxicated (DWI), N.J.S.A. 2C:40-26(b).
Defendant Sabrina King was convicted of two counts of
the fourth-degree crime of operating a motor vehicle
during a period of license suspension after having been
previously convicted of driving while her license was
suspended for a first DWI offense, N.J.S.A. 2C:40-26(a).
The trial court sentenced each defendant to 180 days in a
correctional [*155] facility, but ordered that the
sentences be served in either a home detention or
community service program instead of jail.1

1 The court sentenced King to two consecutive
180-day terms, with each to be served in a home
detention program rather than jail.

The State appeals, arguing that the statutory
sentencing framework of Title 2C requires a mandatory
180-day sentence in jail without parole for these offenses,
which cannot be satisfied by service in either a home
detention or community service program. For the reasons
set forth in [***3] our recent decision in State v. French,
437 N.J. Super. 333, 98 A.3d 603 (App.Div.2014), we
agree with the State that defendants' sentences are illegal
and, therefore, reverse and remand for resentencing.

I.

We begin our analysis with a brief summary of the
circumstances giving rise to each defendant's conviction.

A.

Defendant John Harris, III pled guilty to a one-count
indictment charging the crime of driving while his license

was suspended after multiple DWI convictions in
violation of N.J.S.A. 2C:40-26(b). Pursuant to the plea
agreement, the State recommended that the judge
sentence Harris to [**1268] 180 days in the county jail,
and it objected to permitting Harris to serve that term in
the "HEDS"2 program. Nevertheless, the judge sentenced
Harris to 180 days in jail, but ordered that defendant
could serve that sentence in HEDS. The judge assessed
appropriate fines and penalties, and dismissed several
motor vehicle summonses. The judge also granted the
State's motion for a stay of the sentence pending appeal.

2 "HEDS" refers to the county's "Home
Electronic Detention System," which has been
described to us as a home detention program,
where the defendant wears an electronic device to
monitor his or her location.

[*156] B.

Defendant Robert Kaczak pled guilty to one count of
violating [***4] N.J.S.A. 2C:40-26(b). This was an
"open plea," but the prosecutor represented that the State
would seek a 180-day sentence to the county jail, and
would oppose defendant's request that he be permitted to
serve the sentence in an alternate program. The judge
sentenced Kaczak to 180 days in the county jail, but
stated that he could serve the sentence in HEDS "if [he]
qualifies and follows [the] rules of [the] program." The
judge assessed appropriate fines and penalties, and
granted the State's motion to stay the sentence pending
appeal.

C.

Defendant Kristin Mitchell pled guilty to one count
of violating N.J.S.A. 2C:40-26(b). Pursuant to a plea
agreement, the State agreed to recommend a sentence of
probation, plus 180 days in jail. The State advised
defendant and the judge that it would oppose a sentence
to an alternate program. The judge sentenced Mitchell to
180 days in the county jail to be served in HEDS,
assessed appropriate fines and penalties in connection
with this offense, and granted the State's motion to stay
the sentence pending appeal.3

3 Mitchell's judgment of conviction incorrectly
states that she was convicted of N.J.S.A.
2C:40-26(a), instead of N.J.S.A. 2C:40-26(b).

Mitchell also agreed to plead guilty to a motor
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vehicle [***5] summons charging her with a violation of
driving while license suspended, N.J.S.A. 39:3-40. The
prosecutor advised the judge that, in return for Mitchell's
plea to this violation, the State would recommend that the
judge impose a $500 fine, $33 in court costs, and a
three-month license suspension to run concurrent to a
suspension Mitchell was already serving in connection
with an unrelated matter. The judge accepted this
recommendation and sentenced Mitchell in accordance
with the plea agreement. The judge also stayed this
portion of Mitchell's sentence pending appeal.

[*157] D.

Defendant William Hangstorfer pled guilty to one
count of violating N.J.S.A. 2C:40-26(b). This was an
"open plea," but the prosecutor represented that the State
would recommend that the judge sentence Hangstorfer to
probation, plus no more than the 180-day minimum
period of incarceration required under N.J.S.A.
2C:40-26(c). The State also made clear that it would
object to the sentence being served in a "program"
instead of the county jail.

The judge sentenced Hangstorfer to two years of
probation and 180 days in jail. However, the judge ruled
that Hangstorfer could serve his sentence in "[a]lternative
[**1269] programs, such as HED[S] or CSLS,4 . . . if
[he] qualifies and follows [***6] [the] rules of [the]
program." The judge imposed appropriate fines and
penalties, and dismissed several associated motor vehicle
summonses. The judge granted the State's motion for a
stay of the sentence pending appeal.

4 "CSLS" refers to the "County Supplemental
Labor Service Program." Individuals in this
program report to a central location each day and
are then sent to work at various sites. They return
home after the completion of their daily
assignment.

E.

Defendant Mandi Filer pled guilty to one count of
violating N.J.S.A. 2C:40-26(b). The State agreed to
recommend a sentence of 180 days in the county jail and
advised Filer and the judge that it would object to any
sentence to a "program." The judge sentenced Filer to
180 days in the county jail, "to be served in CSLS,
weekends, if accepted." The judge assessed appropriate
fines and penalties.5 The judge granted the State's motion

for a stay of the sentence pending appeal.

5 Filer also pled guilty to several motor vehicle
offenses, but the sentences she received for those
offenses are not at issue on appeal.

[*158] F.

Defendant Sabrina King pled guilty to two separate
one-count indictments, each charging her with a violation
of N.J.S.A. 2C:40-26(a). Although the parties [***7]
agreed that King's pending motor vehicle summonses
would be remanded to the municipal court for
disposition, this was an "open plea." At sentencing, the
State opposed King's request that she be permitted to
serve her sentence in the HEDS program. However, the
judge granted that request and imposed consecutive
180-day terms in the county jail on each count, to be
served in HEDS. The judge assessed appropriate fines
and penalties.6 The judge granted the State's motion to
stay these sentences pending appeal. The judge also
stated that, if the sentences were later determined to be
illegal, he would likely modify them so that King's
180-day jail terms on each count would run concurrently,
rather than consecutively, to each other.

6 One of the two judgments of conviction
incorrectly states that King pled guilty to N.J.S.A.
2C:40-26(b), rather than N.J.S.A. 2C:40-26(a).

When King filed her appellate brief in this matter,
she claimed that, in spite of the stay of the sentence
pending appeal, "she is presently serving her sentence
pursuant to the terms of" the HEDS program. The State
investigated this claim and discovered that, without the
prosecutor's knowledge, the county department of
corrections had permitted King [***8] to complete her
sentence on the first of her two convictions as a
participant in HEDS. The department advised the
prosecutor that it was not aware of the judge's order
staying the sentences, or the fact that King had been
sentenced to two consecutive 180-day terms. According
to the State, King has not participated in HEDS for the
second of her two convictions.

[*159] II.

Citing our decision in French, supra, the State
argues that defendants' sentences to either the HEDS or
CSLS programs were illegal. We agree.
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N.J.S.A. 2C:40-26 provides:

a. It shall be a crime of the fourth degree
to operate a motor vehicle [**1270]
during the period of license suspension . . .
if the actor's license was suspended or
revoked for a first violation of [DWI] or
[refusal to submit to a chemical test for
intoxication,] . . . and the actor had
previously been convicted of [driving
while license suspended] while under
suspension for that first [DWI] offense. A
person convicted of an offense under this
subsection shall be sentenced by the court
to a term of imprisonment.

b. It shall be a crime of the fourth
degree to operate a motor vehicle during
the period of license suspension . . . if the
actor's license was suspended or revoked
for [***9] a second or subsequent
violation of [DWI] or [refusal to submit to
a chemical test for intoxication]. A person
convicted of an offense under this
subsection shall be sentenced by the court
to a term of imprisonment.

c. Notwithstanding the term of
imprisonment provided under N.J.S.A.
2C:43-6 [providing for a maximum
custodial sentence of eighteen months]
and the provisions of subsection e. of
N.J.S.A. 2C:44-1 [the presumption of
non-imprisonment for a first offender
convicted of a fourth-degree crime], if a
person is convicted of a crime under this
section the sentence imposed shall include
a fixed minimum sentence of not less than
180 days during which the defendant shall
not be eligible for parole.

In French, the defendant pled guilty to a violation of
N.J.S.A. 2C:40-26(b) and the judge sentenced him to
ninety days in jail followed by ninety days in an inpatient
drug rehabilitation program. French, supra, 437 N.J.
Super. at 334, 98 A.3d 603. The State argued that the
portion of the sentence permitting the defendant to serve
ninety days in an alternate program, as opposed to jail,
was illegal. Ibid. We noted that "N.J.S.A. 2C:40-26(c)

requires the imposition of a mandatory period of
incarceration of 180 days during which the defendant is
not subject to parole." Id. at 336, 98 A.3d 603. In view
[***10] of this clear language, we held that a defendant
convicted of N.J.S.A. 2C:40-26(b) must be sentenced to
180 days in jail without parole, with no sentencing
alternative available. Id. at 335-39, 98 A.3d 603.

[*160] The Legislature's purpose in requiring a
mandatory period of "imprisonment" for this offense,
with no possibility of parole, is also clear. Alternatives to
jail, like the inpatient drug rehabilitation program
involved in French, or the home detention and
community service programs at issue here, do not protect
the public in the same way as incarceration. This public
safety consideration is especially relevant in the case of a
defendant who loses his or her driving privileges for
DWI, but then continues to drive despite the license
suspension.

Because N.J.S.A. 2C:40-26(c) requires a "fixed
minimum sentence of not less than 180 days" without
parole eligibility for violations of N.J.S.A. 2C:40-26(b), a
sentence to a non-custodial "alternative program," instead
of jail, is plainly illegal. We therefore reverse the
sentences imposed upon Harris, Kaczak, Mitchell,
Hangstorfer, and Filer, who were convicted of violating
N.J.S.A. 2C:40-26(b), and remand to the Law Division to
resentence each defendant to 180 days to be served in jail
without eligibility for [***11] parole.

For these same reasons, we also conclude that King's
sentences to HEDS [**1271] for her two convictions
under N.J.S.A. 2C:40-26(a) were illegal. Although the
defendant in French was convicted of violating
2C:40-26(b), rather than N.J.S.A. 2C:40-26(a), the latter
section also makes clear that a person convicted under
that provision "shall be sentenced by the court to a term
of imprisonment[,]" and N.J.S.A. 2C:40-26(c) requires a
mandatory 180-day jail term. Thus, our ruling in French
plainly applies to defendants, like King, who are
convicted of violating N.J.S.A. 2C:40-26(a). Accordingly,
we reverse King's sentences on both of her convictions
and remand to the Law Division for resentencing in
accordance with the following specific instructions.

A question has arisen on appeal as to whether King
completed at least one of her two sentences during the
pendency of this matter and, if so, whether she can now
be resentenced. In her appellate brief, King claimed she
was "presently serving her sentence pursuant to the terms
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of" the HEDS program. In its [*161] reply brief, the
State pointed out that both of King's sentences were
stayed pending appeal. The State asserts that, until King
filed her appellate brief, it was unaware that the county
corrections [***12] department had permitted King to
enter the program in violation of that stay.

The State represents that King "completed her
sentence" on the first of her two convictions in the HEDS
program but, because the county department of
corrections did not know King had a second conviction,
she did not complete any portion of the consecutive
sentence she received for her second conviction. In a
supplemental brief concerning the impact of our decision
in French on her sentences, King does not directly
address the State's contentions on this point, except to
state that "her jail sentence was completed and was
served on house arrest."

"An illegal sentence may be corrected at any time
before it is completed." French, supra, 437 N.J. Super. at
335, 98 A.3d 603 (citing R. 2:10-3; State v. Schubert, 212
N.J. 295, 309-10, 53 A.3d 1210 (2012)). Thus, a sentence
that has been completed cannot ordinarily be challenged
on appeal. However, in Schubert, the Court stated:

If there was some indication in [the]
record that either [the] defendant or his
attorney had engaged in some effort to
mislead the court with respect to [a
specific condition of the] defendant's
sentence, we would agree that any
expectation of finality [the] defendant
might have achieved would not be a
legitimate one. The record before us
contains not a hint, [***13] however, of
such a devious plot.

[Schubert, supra, 212 N.J. at 313, 53
A.3d 1210.]

With regard to King's two convictions for violating
N.J.S.A. 2C:40-26(a), the State argues that King and her
attorney were fully aware that the sentences to HEDS on
both counts had been stayed pending appeal. The State
also argues that King and her attorney did not reveal that
King was in the program until King filed her responding
brief in this appeal. Thus, the State contends that
defendant participated in the program knowing of the risk
that, should her sentences be reversed, she would be

resentenced to 180 days in jail on each conviction, with
the judge determining [*162] whether those sentences
should be served concurrently or consecutively.

We conclude that the current record is not sufficient
to enable us to consider the parties' competing
contentions on this point. No documentary evidence has
been [**1272] presented verifying King's attendance in
HEDS. There may also be serious factual disputes
concerning King's knowledge of the stay, and her
attorney's and the county correction department's
explanations for permitting her to participate in HEDS in
contravention of that stay. We therefore direct the trial
court to consider the parties' contentions on remand and
make a [***14] complete factual record7 concerning
them before determining whether King should be
resentenced to 180 days in jail on her first conviction in
accordance with the requirements of N.J.S.A.
2C:40-26(c).

7 We leave the question of the necessity of
conducting an evidentiary hearing to resolve the
parties' factual claims to the discretion of the trial
court.

With regard to King's second conviction for violating
N.J.S.A. 2C:40-26(a), which was to run consecutively to
her conviction on the first count, the trial court shall
review the State's representation that King has not
already served her complete sentence in an alternate
program for that conviction. If the State's representation
is correct, the court shall sentence King to 180 days to be
served in jail without eligibility for parole on this second
conviction. If it is not, and King has already served all or
a part of her second sentence in HEDS, the court shall
consider the parties' competing factual contentions, make
a complete record, and determine whether King should be
resentenced to 180 days in jail on her second conviction
in accordance with the requirements of N.J.S.A.
2C:40-26(c).

Finally, in Mitchell's case, the State argues that the
sentence the judge imposed for her [***15] violation of
N.J.S.A. 39:3-40 was illegal. In accordance with the
negotiated plea, the judge imposed a $500 fine, $33 in
court costs, and a three-month license suspension.
However, the sentencing statute for this offense, N.J.S.A.
39:3-40(f)(2), [*163] states that, in addition to the
monetary fines set forth above, the judge "shall" suspend
a defendant's license for a "period of not less than one
year or more than two years," and impose a county jail
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term of "not less than 10 days or more than 90 days."
Because the judge only suspended Mitchell's driver's
license for three months, and did not sentence her to any
time in jail, the State asserts Mitchell must be
resentenced.8

8 Mitchell's sentence was stayed pending appeal
and there is nothing in the record to indicate that
Mitchell completed any portion of her sentence
for this motor vehicle violation.

We agree with the State that N.J.S.A. 39:3-40(f)(2)
requires a mandatory period of license suspension,
together with a county jail term for this offense.
Therefore, Mitchell's sentence for this motor vehicle
violation was illegal. However, we also note that, during
the plea colloquy, the State represented that, in addition
to the mandatory fines, only a three-month license

suspension [***16] would be imposed. There was no
mention of the possibility of jail time.

Under these circumstances, we remand this matter to
the Law Division for resentencing on the N.J.S.A. 39:3-40
charge. Because Mitchell may not have been aware of the
mandatory jail term and the lengthier period of license
suspension required by N.J.S.A. 39:3-40(f)(2), basic
fairness requires that she be permitted the opportunity to
withdraw her guilty plea to this violation prior to
resentencing. On remand, she shall also have the
opportunity [**1273] to argue that this motor vehicle
charge should merge with her conviction for violating
N.J.S.A. 2C:40-26(b).

Defendants' sentences are reversed and remanded for
resentencing. We do not retain jurisdiction.
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 This matter was previously before this court in 2013, 

resulting in an opinion in which we (1) noted that defendant had 

raised colorable claims of the ineffectiveness of her prior 

counsel in municipal court, and (2) remanded the matter to the 

Law Division for further development of the record in the 

context of an application for post-conviction relief ("PCR").  

See State v. Kane, No. A-2725-12 (App. Div. Oct. 25, 2013).   

After considering the testimony of six witnesses at the 

evidentiary proceeding on remand, the Law Division judge made 

credibility findings that were substantially favorable to 

defendant.  The judge concluded in a detailed written opinion 

that defendant had been unconstitutionally deprived of the 

effective assistance of her first municipal counsel.  In 

particular, the judge criticized that attorney for advising 

defendant to withdraw her guilty plea to a traffic offense under 

N.J.S.A. 39:3-40 for driving with a suspended license, thereby 

eliminating her double jeopardy protection and exposing her to 

prosecution for a fourth-degree offense under N.J.S.A. 2C:40-

26(b) and a 180-day minimum jail sentence.  As a remedy, the Law 

Division judge reinstated defendant's original municipal guilty 

plea under N.J.S.A. 39:3-40 and barred a prosecution of 

defendant under N.J.S.A. 2C:40-26(b) because of double jeopardy 

principles. 
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 The State now appeals the Law Division's grant of relief to 

defendant.  The State principally alleges that defendant's first  

municipal attorney engaged in fraud and in ethical violations by 

not alerting the municipal judge and the municipal prosecutor 

that his client's conduct could be subject to prosecution under 

N.J.S.A. 2C:40-26(b).  For the reasons that follow, we reject 

the State's arguments and affirm the Law Division's disposition. 

I. 

 The procedural history of the matter that led to our remand 

to the Law Division was set forth in our 2013 opinion: 

Defendant Davi F. Kane was arrested in Ocean 

City on January 25, 2012 for driving while 

on the suspended list.  Defendant's vehicle 

had been stopped because she had been 

talking on a cell phone while driving.  

There is no contention that she was 

intoxicated at the time, or was committing a 

moving violation. 

 

At the time of defendant's motor vehicle 

stop, she had been serving a ten-year 

suspension of her driver's license as a 

result of multiple prior convictions for 

drunk driving, N.J.S.A. 39:4-50. 

 

On March 22, 2012, defendant, represented by 

counsel, entered into a plea agreement with 

the municipal prosecutor, in which she pled 

guilty to driving while on the suspended 

list, in violation of N.J.S.A. 39:3-40.  A 

violation of that statute is a non-

indictable offense, triggering mandatory 

imprisonment in the county jail for not less 

than ten days, but no more than ninety days.  

Ibid.   
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The municipal judge sentenced defendant to 

thirty days in jail, with the ability to 

serve that time intermittently, under an 

alternate incarceration program.  In 

addition, the municipal judge imposed a one-

year consecutive suspension of defendant's 

driver's license, plus various fines and 

court costs. 

 

The original municipal plea was advantageous 

to defendant because her conduct was also in 

violation of N.J.S.A. 2C:40-26(b).  That 

statute, which became effective on August 1, 

2011, makes it a fourth-degree crime for a 

motorist to operate a vehicle at a time when 

his or her driver's license is suspended or 

revoked for a second or subsequent 

conviction for driving while intoxicated 

("DWI").  In State v. Carrigan, 428 N.J. 

Super. 609 (App. Div. 2012), certif. denied, 

213 N.J. 539 (2013), we upheld the 

constitutionality of this new fourth-degree 

statute, allowing it to apply in 

circumstances where the underlying DWI 

suspensions were imposed prior to the 

statute's August 2011 effective date. 

 

The reason that defendant's original plea 

was especially advantageous to her is that 

N.J.S.A. 2C:40-26(b) carries a mandatory 

minimum penalty of 180 days in prison.  

N.J.S.A. 39:3-40 is a lesser-included 

offense of N.J.S.A. 2C:40-26(b), because the 

elements of the former statute are subsumed 

among the elements of the latter.  Pursuant 

to State v. Dively, 92 N.J. 573 (1983), if 

defendant's original guilty plea to the 

lesser offense in municipal court had not 

been vacated, the State would be precluded 

under Double Jeopardy principles from 

pursuing a fourth-degree indictment against 

defendant for the same conduct. 

 

For reasons that [were] not explained in the 

record [on the first appeal], another 

attorney, who was associated with 
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defendant's original counsel, appeared five 

days later before the municipal judge in the 

company of defendant and withdrew her guilty 

plea to the lesser offense.  The municipal 

judge took no sworn testimony from defendant 

acknowledging that she was withdrawing her 

plea voluntarily.  The only comment by 

defendant recorded in the transcript is her 

brief remark to the judge stating that she 

had paid $236 of the fines that had been 

previously imposed. 

 

Subsequent to the withdrawal of defendant's 

municipal plea, she was indicted by the 

grand jury for the fourth-degree offense 

under N.J.S.A. 2C:40-26(b).  She then 

appeared with the attorney who had withdrawn 

her initial guilty plea in the Law Division, 

and pled guilty to that more serious charge.  

In exchange, the State recommended that she 

be sentenced to the 180-day minimum under 

the statute. 

 

On the day of sentencing before a different 

Law Division judge, defendant requested an 

opportunity to obtain new counsel.  

Thereafter, defendant's new attorney moved 

to withdraw her guilty plea to the fourth-

degree offense.  The Law Division judge 

declined that request, essentially because 

defendant had not asserted a colorable claim 

of innocence. 

 

Defendant then moved for reconsideration, 

which the Law Division judge denied.  The 

judge recognized that defendant had 

potentially viable Double Jeopardy and 

ineffectiveness arguments, but she directed 

that they be pursued separately in a future 

PCR.  The judge then sentenced defendant to 

thirty days in the county jail, without 

explaining how that shorter sentence could 

comport with the 180-day minimum under 

N.J.S.A. 2C:40-26(b).  Defendant's service 

of the jail sentence [was] stayed, however, 

pending the State's appeal. 
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[Kane, supra, slip op. at 3-6.] 

 

 In considering the State's appeal and defendant's cross-

appeal in 2013 from the Law Division judge's original ruling, we 

made several key observations and determinations.  As to the 

State's appeal, we acknowledged that the thirty-day sentence 

that the Law Division had imposed for the indictable offense 

under N.J.S.A. 2C:40-26(b) improperly conflicted with the 180-

day mandatory minimum jail sentence required by the Legislature 

for that offense, assuming, for the sake of argument, that 

defendant's conviction of that offense was valid.  Id. at 12.  

However, we also noted the State's frank acknowledgement in its 

2013 brief that defendant's claims of her former counsel's 

ineffectiveness in allowing her to withdraw her municipal plea 

and thereby lose her double jeopardy protection "certainly seem 

to have some validity."  Id. at 6.   

In our 2013 opinion, we addressed the two-part 

constitutional test of ineffectiveness prescribed by the United 

States Supreme Court in Strickland v. Washington, 466 U.S. 668, 

687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984) 

(requiring proof that (1) counsel's performance was deficient 

and (2) the deficient performance actually prejudiced the 

accused's defense).  Id. at 7.  As to the second prong of 

Strickland concerning actual prejudice, we found it "readily 
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apparent, as a matter of law, that if [defendant's] plea to 

[the] lesser-included [Title 39] offense had not been withdrawn, 

she would have been protected under the Double Jeopardy Clause 

from prosecution for the fourth-degree crime [under Title 2C]."  

Id. at 8; see also Dively, supra, 92 N.J. at 585-86.  As to the 

first prong of the Strickland test concerning deficient 

performance, we expressed substantial concerns about why 

defendant's municipal counsel would have allowed her original 

guilty plea to be withdrawn.  Id. at 9-10.  In expressing those 

concerns, we suggested that the municipal prosecutor might not 

have initially recognized a potential for defendant's indictment 

under N.J.S.A. 2C:40-26(b), a statute that had been recently 

enacted.  Id. at 10.  Alternatively, we raised the possibility 

that "defendant's former [municipal] counsel may have been under 

a belief that he had some ethical obligation to have the plea 

vacated."  Ibid.  

 Five witnesses were called by the defense at the remand 

hearing in the Law Division:  defendant herself; defendant's 

initial attorney who appeared with her in municipal court on 

March 22, 2012 when she entered her guilty plea ("the first 

attorney"); the second attorney who appeared with defendant on 

March 27, 2012 when her guilty plea was withdrawn ("the second 

attorney"); the municipal prosecutor; and the municipal judge.  
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The State presented one witness, the former municipal court 

employee
1

 who had been the "court recorder" for the proceedings 

on March 22, and 27, 2012. 

 The remand hearing revealed that defendant's withdrawal of 

her initial guilty plea in municipal court had been precipitated 

by oral communication between the municipal court staff and the 

first attorney.  The court contacted the first attorney based on 

concerns that came to the attention of the municipal judge that 

the plea may have been, as the judge termed it, "illegal" 

because of the potential for prosecuting defendant for a fourth-

degree indictable offense under N.J.S.A. 2C:40-26(b).
2

  Notably, 

the municipal prosecutor did not file an application with the 

court to have the Title 39 guilty plea vacated, nor did the 

prosecutor urge defendant's counsel to take steps to have that 

plea withdrawn.  Instead, the municipal prosecutor candidly 

testified that he had told the second attorney that he had "made 

a mistake," and that defendant's case would qualify as an 

indictable offense under the criminal code.  He further told the 

second attorney that he "was willing to live with the . . . 

                     

1

 The employee now works for the State judiciary. 

 

2

 In his testimony, the municipal judge did not specify why he 

was concerned about the legality of the plea, but it appears 

from the context that the concerns stemmed from the possibility 

of an indictable offense. 
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terms of the plea that had first been presented under [N.J.S.A. 

39:3-40]. . . . [and that he] was not doing anything to have 

that plea set aside."  The municipal prosecutor also stated 

that, upon learning that defendant was returning to court to 

withdraw her guilty plea, it "confounded" him as to why she was 

doing that.   

 The first attorney acknowledged at the remand hearing that 

he had been aware of defendant's driving record at the March 22, 

2012 hearing, having represented defendant on multiple prior 

occasions.  He specifically acknowledged that he was aware that 

defendant's license had been under suspension at the time of her 

arrest due to previous convictions for DWI and for driving with 

a suspended license.  He was aware of the criminal code 

amendments that made driving with a suspended license due to a 

prior conviction for driving while intoxicated a fourth-degree 

indictable offense.  The first attorney also generally was aware 

of Dively, supra, 92 N.J. at 573, but he maintained that Dively, 

and the double jeopardy implications of defendant's case, were 

not in his "train of thought at the time." 

 The first attorney recalled receiving a communication from 

the municipal court after the March 22, 2012 hearing regarding 

defendant's case being "relisted" for further proceedings.  

Thereafter, he informed defendant by phone that he was unable to 
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accompany her to court for the second hearing due to another 

court appearance that he could not avoid.  The first attorney 

did not take any steps to discover why the court was scheduling 

a second hearing after defendant had already been sentenced, but 

he had "assumed" that the judge had decided to reject the plea, 

based on the applicability of the criminal statute. 

 The first attorney did not request a postponement or 

adjournment of the second hearing that ultimately occurred on 

March 27, 2012.  He also testified that he never had a 

conversation with the second attorney, whom defendant herself 

arranged, about the case.  On that point, the first attorney 

acknowledged that he should have discussed the case with the 

second attorney prior to the March 27 hearing. 

 The first attorney further testified that, although he had 

filed a notice of appearance in municipal court, he never filed 

a substitution of attorney, nor did he receive a substitution 

from another attorney.  In his mind, he testified, it was 

"acceptable" to him that the second attorney appeared on his 

behalf at the March 27 hearing, although he said that he learned 

of that attorney's appearance only after the fact, upon reading 

the hearing transcript.  Although he did not explicitly 

acknowledge as much, the first attorney's testimony fairly 
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suggested that he was aware that he was still the attorney of 

record for defendant on March 27, 2012. 

 The second attorney testified at the remand hearing that, 

at defendant's request, he agreed to "stand in" for the first 

attorney, who could not appear at the March 27, 2012 hearing due 

to a schedule conflict.  At that March 27 hearing, the second 

attorney entered his appearance on behalf of the first attorney 

rather than on behalf of defendant, specifically presenting 

himself "on behalf of [the first attorney] representing[] State 

v. Kane in this matter."  The second attorney testified, 

contrary to the first attorney, that he did have a brief 

conversation with the first attorney regarding defendant's case. 

The second attorney contended that the first attorney had 

called him prior to the March 27 hearing, and that they had a 

"[v]ery, very short conversation," in which the first attorney 

allegedly informed the second attorney of his scheduling 

conflict and told the second attorney that he had "already 

spoken to the prosecutor."  The second attorney further 

testified that the first attorney told him to "just withdraw 

[defendant's] guilty plea." 

 After arriving at the municipal court on March 27, 2012, 

the second attorney had a brief conversation with the municipal 

prosecutor, a conversation which he described as follows: 
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I went up to the prosecutor, asked him if he 

could fill me in as to what was going on.  

He told me that he had spoken to [the first 

attorney] about the matter.  The police had 

charged her with the wrong offense and that 

was just about all he was going to tell me 

on that.  It was very brief. 

 

 After his conversation with the prosecutor, the second 

attorney then told defendant that he did not "think that it 

[was] a good idea . . . to withdraw her plea at this time," 

without going into detail as to his reasons.  He described the 

conversation as follows: 

I told [defendant] that I didn't think it 

was a good idea [to withdraw her guilty 

plea].  And she told me I wasn't there to 

think; I was to do what her attorney wanted 

me to do.  So we approached . . . the judge 

and put it on the record. 

 

 Thereafter, the second attorney withdrew defendant's guilty 

plea.  As the second attorney recalls it, and the municipal 

transcript confirms, defendant was not placed under oath before 

or during the plea withdrawal.  The second attorney acknowledged 

that he withdrew defendant's plea despite his reservations about 

doing so.  He further acknowledged that he withdrew defendant's 

plea because he felt that it was defendant's desire to withdraw 

the plea that day, based on her comment about doing "what her 

attorney wanted [him] to do" and based on the fact that he felt 

he was not "in the loop" and was just "[f]ollowing [the first 

attorney's] orders."  After defendant's guilty plea had been 
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withdrawn at the March 27 hearing, the second attorney observed 

that defendant appeared "upset." 

 In his remand testimony, the second attorney suggested that 

he knew of the indictable offenses under N.J.S.A. 2C:40-26(b), 

but he expressed uncertainty as to whether he was actually aware 

of the penalties under that statute at the time of the March 27, 

2012 hearing.  In addition, the second attorney acknowledged 

that March 27, 2012 was the first occasion on which he had ever 

withdrawn a plea in his legal career. 

 In her own testimony at the remand hearing, defendant 

related the circumstances surrounding the withdrawal of her 

municipal guilty plea at the March 27, 2012 hearing.  Defendant 

testified that her first attorney had called her on the 

telephone within one or two days after the March 22, 2012 

hearing and told her that "there's been a mistake and [that] I 

had to return back to Ocean City Court and take back my guilty 

plea."  Defendant stated that the first attorney told her that 

"they would issue a warrant for my arrest" if she did not 

comply. 

 Defendant subsequently learned from the first attorney that 

he could not accompany her to the second hearing because he said 

that he had to be in another court for another matter.  
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Defendant thus asked an attorney in the same law firm where 

defendant also had worked, to accompany her, to which he agreed. 

 Immediately before the March 27 hearing, defendant and the 

second attorney had a conversation in which that attorney 

expressed that he was not comfortable withdrawing defendant's 

guilty plea, because defendant had already been sentenced.  Her 

remand testimony suggests that she was led to believe that if 

she withdrew her municipal guilty plea, her case "would get sent 

to the grand jury," although she maintained that she and the 

second attorney did not discuss the potential penalties of 

withdrawing her municipal plea. 

 At the March 27 hearing, the municipal prosecutor informed 

the court that the second attorney was making a motion to vacate 

defendant's municipal guilty plea, and that he had "no 

objection" to this course of action.  The municipal prosecutor 

further suggested, without clearly indicating, that defendant 

would be charged with an indictable offense, which he described 

"is what should have happened."  The municipal judge addressed 

the second attorney only to ask him whether he was in agreement, 

to which counsel indicated that he was, although it is not clear 

precisely to what he was agreeing. 

 As we have previously noted, the municipal judge did not 

address defendant at the March 27 withdrawal hearing.  The only 
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time that defendant spoke in court on the record on that date 

was at the conclusion of the hearing, when she inquired about 

the $236 in fines that she had already paid, which the judge 

indicated should be returned to her. 

 According to defendant's remand hearing testimony, it was 

not until the hearing in the Law Division on September 6, 2012, 

when she entered a guilty plea on the indictment, that she 

realized that she could go to jail.  Although she remembered 

entering a guilty plea under oath before the Law Division judge 

who was then presiding, defendant did not understand that the 

consequences of that guilty plea involved 180 days in jail.  At 

the remand hearing, defendant acknowledged initialing and 

signing the plea form, and that the Law Division judge had asked 

her questions about that form.  Defendant also asserted in her 

testimony that the second attorney did not review the plea form 

with her in detail. 

 The testimony presented by the State from the municipal 

court recorder reflects that, at some point on March 22, after 

defendant had pled guilty to the Title 39 violation, she raised 

with the municipal judge the issue of whether defendant should 

have instead been prosecuted for the fourth-degree offense under 

the new criminal code provision.  As the court recorder recalled 

it, that discussion prompted other discussions involving the 
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judge, although she did not participate in those conversations.  

The municipal judge's own testimony was substantially in accord 

with the court recorder's recollections. 

 In a written opinion dated July 30, 2014, Judge Patricia M. 

Wild found that the first attorney, but not the second attorney, 

had provided ineffective assistance of counsel in representing 

defendant.  The judge found that neither the first nor the 

second attorney had advised defendant of the penal consequences, 

specifically the 180-day mandatory minimum sentence, to which 

she would be subject if she pled guilty to, or was convicted of, 

a violation of N.J.S.A. 2C:40-26(b).  The judge also noted that 

both the first attorney and the second attorney represented 

defendant free of charge. 

 As to the first attorney, the judge made several key 

factual observations.  She found that he "did not understand the 

sentencing consequences of a conviction under [N.J.S.A. 2C:40-

26(b)]."  In response to the directly-conflicting testimony 

between the first and second attorney as to whether they had 

spoken with each other prior to defendant's March 27, 2012 

municipal plea withdrawal hearing, the judge found the second 

attorney's testimony credible and believed that such a 

conversation, albeit brief, had occurred. 

703

696



A-5773-13T1 
17 

 The judge determined that the first attorney "demonstrated 

unreasonable professional judgment" in his representation of 

defendant, by "abandon[ing] his client at a critical time in the 

proceedings[.]"  Specifically, the judge cited the fact that the 

first attorney "failed to request an adjournment of the March 

27, 2012 hearing, did not appear at the hearing, and did not 

arrange to have competent counsel appear on his behalf."  In 

addition, the judge found that the first attorney failed to 

provide defendant with information that would have allowed her 

to make an informed decision about withdrawing her municipal 

guilty plea, specifically the "double jeopardy implications of 

further proceedings" and the "potential penal consequences" if 

she were to be charged under the criminal statute. 

 As to the second attorney, the judge factually determined 

that he had "consistently expressed his concern" to defendant 

"as to the wisdom of withdrawing her [guilty] plea," and had, in 

fact, counseled defendant not to withdraw her plea.  The judge 

also found that the second attorney was not aware of the 

consequences, either the double jeopardy implications or the 

penal consequences, of withdrawing defendant's municipal guilty 

plea, until the Law Division hearing in September 2012.  The 

judge also found it significant that the second attorney had 
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stated his appearance at the March 27, 2012 hearing as being "on 

behalf of [the first attorney]." 

 Based on these factual findings, Judge Wild concluded that 

the second attorney had not provided ineffective assistance of 

counsel to defendant.  Because the first attorney remained 

defendant's attorney of record at the March 27, 2012 hearing, 

he, rather than the second attorney, had breached his duty of 

diligence and of communication with defendant.  Specifically, 

Judge Wild found: 

This case comes down to the following.  

Effective counsel would have requested an 

adjournment of either the municipal matter 

or the Superior Court matter and would have 

appeared with [defendant] at Municipal Court 

on March 27, 2012.  Effective counsel would 

have told [defendant], "You have a good deal 

in municipal court and you are not required 

to withdraw your plea; you should not 

withdraw your plea and if you do, you will 

be subject to indictment in Superior Court 

and, if you plead guilty to or are found 

guilty of the indictable charge, you will be 

required to spend a minimum of 180 days in 

jail."  [The first attorney] knew all of 

this.  [The first attorney] did not tell 

[defendant] any of this.  Instead, he 

abandoned her, resulting in her 

representation by a relatively 

inexperienced, though well-intentioned, 

attorney.  Effective counsel would never 

have abandoned his client. 

 

 The judge further found that the second attorney "was 

hampered in giving advice" to defendant due to the first 

attorney's failure to give "effective advice" to defendant on 
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the implications of withdrawing her plea, particularly because 

the judge found that the first attorney "obviously left 

[defendant] with the belief that she had no alternative other 

than to withdraw her municipal court plea." 

 Citing the court's "broad power" to fashion a remedy, Judge 

Wild therefore vacated defendant's guilty plea and conviction 

under Indictment No. 12-07-0449, thereby dismissing that matter 

on the grounds of double jeopardy.  The judge additionally 

vacated defendant's withdrawal of her guilty plea to the 

municipal complaint, thereby reinstating defendant's guilty plea 

to that complaint and reinstating the sentence initially imposed 

by the municipal judge in municipal court.  

II. 

 In its present appeal, the State argues that the trial 

court erred in granting defendant PCR and in reinstating her 

original municipal guilty plea and sentence for a violation of 

N.J.S.A. 39:3-40.  The State mainly alleges that defendant's 

guilty plea was the product of fraud, that her first attorney 

acted unethically in not advising the municipal judge and the 

municipal prosecutor that defendant was an offender subject to 

indictment under N.J.S.A. 2C:40-26(b), and because defendant had 

not demonstrated the "actual prejudice" second prong of the 

Strickland test for ineffectiveness.  We reject these arguments 
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and affirm the trial court's order, substantially for the sound 

reasons articulated in Judge Wild's detailed written opinion.  

We add only a few comments. 

 There is insufficient evidence in the record to establish 

that defendant's original guilty plea was procured by fraud or 

unethical behavior on the part of defense counsel.  Defendant's 

driving abstract was available to the municipal judge and the 

municipal prosecutor, and was apparently consulted by the court 

at or prior to the March 22, 2012 plea hearing.  The abstract 

should have readily revealed that defendant was on the revoked 

list because of a second or subsequent DWI conviction and thus 

her current driving record posed a violation of N.J.S.A. 2C:40-

26(b). 

 To be sure, N.J.S.A. 2C:40-26(b) was a relatively new 

statute as of March 2012, and it is conceivable that the court 

and the municipal prosecutor may not have been well-attuned to 

its potential application in DWI cases.  Nevertheless, we reject 

the State's claim that defense counsel was obligated under 

R.P.C. 3.3(a)(5) or other ethical rules to spotlight the 

statute's potential application adverse to his client's 

interests.  The situation here is markedly distinguishable from 

In re Seelig, 180 N.J. 234 (2004), in which a defense attorney 

affirmatively misled a municipal judge about the facts in a 
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vehicular case, i.e., whether the victims had died.  As the 

municipal prosecutor honestly acknowledged here, it was his 

responsibility to be aware of the Title 2C provision's potential 

applicability, and to refrain from participating in the entry of 

a guilty plea to a lesser charge that would have double jeopardy 

implications for a future prosecution for an indictable offense.  

The fact that the municipal prosecutor accepted that the 

original plea was his mistake and decided not to file an 

application or pursue means to have the plea vacated speaks 

volumes.  There was no "fraud" or unethical behavior by the 

defense here.  Instead, as Judge Wild aptly found, defendant's 

first attorney was deficient in advising her to withdraw the 

plea to her detriment without explaining to her the consequences 

of that course of action.  Even giving all due respect to the 

court and cooperating with its request to have the case 

relisted, a proper advocate for defendant would have politely 

resisted the efforts to have the plea withdrawn.  In addition, 

as Judge Wild found, the first attorney, as counsel of record, 

failed to provide proper guidance to the second attorney and 

ensure that defendant's rights at the March 27, 2012 hearing 

were not sacrificed. 

 There also was nothing "illegal" about defendant pleading 

guilty to the Title 39 violation as a lesser-included offense of 
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N.J.S.A. 2C:40-26(b).  See, e.g., State v. Hessen, 145 N.J. 441, 

452 (1996) (noting that the decision "to offer a plea bargain to 

a lesser included offense" implicates "prosecutorial authority 

and discretion").  

 The State's contention that the second prong of Strickland 

is not satisfied here requires no extensive discussion.  R. 

2:11-3(e)(2).  As we recognized in our first opinion, the actual 

prejudice to defendant stemming from these unfortunate 

circumstances is manifest.  The first attorney's improvident 

decision to have defendant withdraw her guilty plea to the 

municipal charges, especially since her guilt of driving on the 

suspended list was clear, surely was prejudicial to her in 

losing her double jeopardy protection.  See Dively, supra, 92 

N.J. at 586. 

 Affirmed.   
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OPINION

[*334] [**604] The opinion of the court was
delivered by

KOBLITZ, J.A.D.

The State appeals from what it views as the illegal
sentence of ninety days in jail followed by ninety days in
an inpatient drug rehabilitation program imposed for the
fourth-degree crime of operating a motor vehicle during a
period of license suspension for multiple convictions of
driving while intoxicated (DWI). N.J.S.A. 2C:40-26(b).
Defendant James W. French argues [***2] that an
inpatient drug program satisfies the statute because the
program is custodial in nature and the legislative scheme
is intended to foster substance abuse rehabilitation as well
as punishment. The State argues that the statutory
sentencing framework of Title 2C requires a mandatory
180-day sentence in jail without parole, which cannot be
satisfied by service in an inpatient rehabilitation program.
We agree with the State that the sentence is illegal and,
therefore, reverse and remand for resentencing.

[*335] Defendant pled guilty to an accusation
charging the crime of driving while his license was
suspended after multiple drunk driving convictions at the
same time that he pled guilty to driving while intoxicated,
N.J.S.A. 39:4-50.1 We discern from the record that
defendant has a total of nine prior drunk-driving
convictions, six in New Jersey and three in South
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Carolina. He has five prior convictions in New Jersey for
driving during a period of license suspension. Pursuant to
a plea agreement, the State agreed to recommend
concurrent sentencing with 180 days of incarceration and
no probation. The judge sentenced defendant to
concurrent 180-day terms, ordering that he could serve
the final 90 days in [***3] an inpatient rehabilitation
program. She ordered that if he was not admitted to a
program or did not complete the program, which had to
be at least 90 days long, he would have to serve the full
180 days in jail. The judge also imposed an additional
ten-year license suspension as well as the other
mandatory penalties. We granted the State's application
for an emergent appeal.

1 He also pled guilty to driving with a broken
brake light, N.J.S.A. 39:3-66. He was stopped for
erratic driving and the faulty driver's-side brake
light.

An illegal sentence may be corrected at any time
before it is completed. R. 2:10-3; State v. Schubert, 212
N.J. 295, 309-10, 53 A.3d 1210 (2012). Parties may not
negotiate an illegal sentence, State v. Smith, 372 N.J.
Super. 539, 542, 859 A.2d 1229 (App. Div.2004), certif.
denied, 182 N.J. 428, 866 A.2d 984 (2005), and a
defendant may not accept one as part of a plea agreement,
State v. Nemeth, 214 N.J. Super. 324, 327, 519 A.2d 367
(App.Div.1986).

In 2009 the Legislature passed a statute, effective
August 2011,2 that criminalized [**605] the offense of
driving with a suspended license [*336] that had been
suspended after more than one DWI conviction. N.J.S.A.
2C:40-26 provides in pertinent part:

b. It shall be a crime of the fourth degree
to operate a motor vehicle during the
period of license suspension . . . if the
actor's license was suspended or revoked
for a second or subsequent violation of
[DWI] or [refusal to submit to a chemical
test for intoxication]. [***4] A person
convicted of an offense under this
subsection shall be sentenced by the court
to a term of imprisonment.

c. Notwithstanding the term of
imprisonment provided under N.J.S.A.
2C:43-6 [providing for a maximum
custodial sentence of eighteen months]

and the provisions of subsection e. of
N.J.S.A. 2C:44-1 [the presumption of
non-imprisonment for a first offender
convicted of a fourth-degree crime], if a
person is convicted of a crime under this
section the sentence imposed shall include
a fixed minimum sentence of not less than
180 days during which the defendant shall
not be eligible for parole.

Defendant pled guilty to a violation of N.J.S.A.
2C:40-26(b). Although defendant happened to be driving
drunk when he was arrested, intoxication is not an
element of this fourth-degree crime.

2 The effective date of the statute was delayed
eighteen months to give the Motor Vehicle
Commission an opportunity to "take any
anticipatory administrative action prior to the
effective date necessary for its timely
implementation." L. 2009, c. 333, §2.

N.J.S.A. 2C:40-26(c) requires the imposition of a
mandatory minimum period of incarceration of 180 days
during which the defendant is not subject to parole. "In
making such conduct a fourth-degree crime, the
Legislature stiffened [***5] the sanction for driving with
a license suspended or revoked due to multiple prior DWI
or refusal convictions." State v. Carrigan, 428 N.J. Super.
609, 613, 55 A.3d 87 (App.Div.), certif. denied, 213 N.J.
539, 65 A.3d 263 (2013). Because the Legislature placed
this offense within the criminal code, upgrading a motor
vehicle violation to a crime, we must review the sentence
imposed pursuant to the provisions of Title 2C and not
those of Title 39, which governs motor vehicle offenses.

Title 39 permits the judge in a third or subsequent
DWI sentence to suspend the last half of the required
180-day term of imprisonment to allow the defendant to
enter a "drug or alcohol inpatient rehabilitation
program[.]" N.J.S.A. 39:4-50(a)(3). The prior Title 39
sanctions for driving during a period of license
suspension after multiple DWI convictions included a
mandatory jail term of between ten and ninety days.
N.J.S.A. 39:3-40(f)(2). [*337] No suspension of the jail
sentence to enter a program was permitted for this
offense even under Title 39.

We have stated when disapproving the use of
commutation credits to reduce a thirty-year mandatory
minimum sentence for a murder conviction that "[t]he use
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of the term 'not eligible for parole' in a sentencing statute
unquestionably denotes a mandatory minimum sentence."
Merola v. Dep't of Corr., 285 N.J. Super. 501, 507, 667
A.2d 702 (App.Div.1995), certif. denied, 143 N.J. 519,
673 A.2d 277 (1996). Title 2C does not allow [***6] a
judge sentencing discretion to impose a lesser period of
incarceration when a mandatory minimum term is
required, absent specific language to that effect. State v.
Lopez, 395 N.J. Super. 98, 107-08, 928 A.2d 119
(App.Div.) (reversing the sentence of a defendant who
received a kidnapping sentence of seven years'
imprisonment with an eighty-five percent parole
disqualifier, less than the statutorily required twenty-five
year term without the possibility of parole, because
"when the Legislature has enacted a mandatory minimum
term for the commission of a crime, [**606] the 'courts
have no power' to impose a sentence that, in length or
form, is different from that plainly provided in the
statute" (citing State v. Des Marets, 92 N.J. 62, 64-65,
455 A.2d 1074 (1983)), certif. denied, 192 N.J. 596, 934
A.2d 638 (2007). In Des Marets, Chief Justice Wilentz
opined:

We do not pass on the wisdom of this
legislation's mandatory . . . imprisonment
term or the wisdom of its imposition on
the offenses covered. That is a matter
solely for the Legislature to decide. Once
the Legislature has made that decision,
and has made it within constitutional
bounds, our sole function is to carry it out.
Judges have no business imposing their
views of "enlightened" sentencing on
society, including notions of discretionary,
individualized treatment, when the
Legislature has so [***7] clearly opted
for mandatory prison terms for all
offenders. It may be that the Legislature is
more enlightened than the judges. Our
clear obligation is to give full effect to the
legislative intent, whether we agree or not.

[Des Marets, supra, 92 N.J. at 65-66,
455 A.2d 1074 (footnote and citation
omitted).]

Defendant argues that State v. Kyc, 261 N.J. Super.
104, 617 A.2d 1245 (App.Div.1992), certif. denied, 133
N.J. 436, 627 A.2d 1142 (1993), inferentially permits a
judge to sentence a defendant to an inpatient

rehabilitation program in lieu of jail. In Kyc, [*338]
however, we held only that a defendant who absconded
from a "Pre-Parole Home Confinement Program" was
still in the custody of the Department of Corrections and
could therefore be charged with the crime of escape,
N.J.S.A. 2C:29-5(a). Id. at 106-110, 617 A.2d 1245. We
did not hold that a judge may impose a sentence of an
inpatient program when mandatory minimum
incarceration is statutorily required.

We must interpret a statute based on its plain
meaning. State v. Drury, 190 N.J. 197, 209, 919 A.2d 813
(2007). When the Legislature intends an exception to a
mandatory minimum sentence for a fourth-degree crime,
specific language allows the judge to waive the parole
disqualifier under the circumstances set forth in the
exception. See N.J.S.A. 2C:43-6.5(c) (granting the court
discretion under certain limited circumstances to waive or
reduce the mandatory minimum term for a public
employee convicted [***8] of certain crimes, including
fourth-degree crimes for which a one-year mandatory
minimum would ordinarily apply); see also N.J.S.A.
2C:35-14(b)(3) (permitting a sentence of "special
probation" for persons convicted pursuant to N.J.S.A.
2C:35-7, of distribution or possession with intent to
distribute drugs in a school zone, who would otherwise
be subject to a mandatory minimum period of
incarceration).

N.J.S.A. 2C:40-26(b) is not the only fourth-degree
crime that requires, without exception, a mandatory
minimum period of incarceration. Fourth-degree reckless
endangerment, N.J.S.A. 2C:12-2(b)(2), requires a
mandatory minimum term of imprisonment of not less
than six months when the offense is committed by
surreptitiously inducing a person to ingest poisonous or
intoxicating food or drink.

Defendant was sentenced to an illegal sentence in
two ways. First, and most significantly, no discretion
exists in Title 2C to replace half of the mandatory 180
days of incarceration with a non-jail rehabilitation
program. Second, a sentence to an inpatient rehabilitative
program is not authorized by Title 2C except [*339] as a
condition of probation. N.J.S.A. 2C:45-1(b)(1)-(14)
(listing the conditions of probation [**607] a judge may
require of a defendant).

Reversed and remanded for resentencing. We do not
retain jurisdiction. [***9]
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OPINION

[**1017] [*527] The opinion of the court was
delivered by

[*528] REISNER, P.J.A.D.

This appeal raises the issue whether a defendant
convicted of violating N.J.S.A. 39:3-40(e) and N.J.S.A.
39:6B-2 may be permitted to serve her sentence in an
electronic monitoring home detention program in lieu of
the county jail.1 Unlike the sentencing statute at issue in
State v. French, 437 N.J. Super. 333, 335, 98 A.3d 603
(App.Div.2014), certif. denied, 220 N.J. 575, 108 A.3d
635 (2015), and unlike other provisions in Title 39,
N.J.S.A. 39:3-40(e) and N.J.S.A. 39:6B-2 do not
unambiguously require that a convicted defendant serve
the required imprisonment term "without parole" or "in
the county jail." Consequently, applying well established
principles of statutory construction, including the rule of
lenity, we conclude that the trial court [***2] had
discretion to permit defendant to serve her sentence in a
home electronic monitoring program rather than in the
county jail. Accordingly, we affirm the sentence imposed.
We remand this matter for the limited purpose of
vacating the stay of sentence entered by the trial court.2

1 The defense brief advises us that in Camden
County, the electronic monitoring program is
operated by the County, as a way to relieve jail
overcrowding. See U.S. Bureau of Justice
Assistance Criminal Courts Technical Assistance
Project, Review of Alternative Sentencing
Programs in Camden County, New Jersey (July
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2006). Thus, a defendant is sentenced to jail, but
is then interviewed to determine whether she is an
appropriate candidate for home confinement
enforced through the electronic monitoring
program
2 Defendant pled guilty to violations of N.J.S.A.
2C:12-1.2, N.J.S.A. 39:3-40, and N.J.S.A.
39:6B-2. The State's appeal is limited to the
sentence imposed on January 24, 2014, with
regard to N.J.S.A. 39:3-40(e) and N.J.S.A.
39:6B-2. That sentence was stayed pending
appeal.

I

While driving during a period of license suspension,
defendant was involved in a motor vehicle accident in
which two pedestrians were injured. Pursuant to a
negotiated plea agreement, defendant [***3] pled guilty
to one count of third-degree endangering [**1018] an
[*529] injured victim, N.J.S.A. 2C:12-1.2, for which the
State agreed to recommend two years of probation. At a
second plea hearing, on January 24, 2014, she also pled
guilty to two motor vehicle offenses, driving while her
license was suspended, N.J.S.A. 39:3-40, and driving
without insurance, N.J.S.A. 39:6B-2.

At the initial plea hearing on December 11, 2013, the
prosecutor recited that the State would recommend an
aggregate sentence of "90 days" for the violation of
N.J.S.A. 39:3-40(b) and (e). The prosecutor told the judge
that "[t]he State would object to programs," i.e.,
alternatives to serving the sentence within the county jail.
The prosecutor also stated that defendant would be
subject to a fourteen-day jail term for driving without
insurance, which could be imposed concurrent to the
sentence for being involved in an accident during a
period of license suspension. The judge reminded both
counsel that in addition to the jail terms already
discussed, a second conviction for driving while
suspended, N.J.S.A. 39:3-40(b), required a sentence of
between one and five days which "must be served in the
county jail."

The judge explained on the record that he interpreted
the several provisions [***4] of N.J.S.A. 39:3-40 as
requiring imprisonment in the county jail when a
particular section specified that the sentence must be
served "in the county jail," but as allowing "programs
such as house arrest or the CSLS program . . . when the
term of incarceration that is required is characterized

generally as imprisonment or in some other general
way."3

3 We understand the judge was referring to the
electronic monitoring program and the
Correctional Supplemental Labor Service
program. See N.J.S.A. 2B:19-5 (authorizing the
creation of labor assistance programs).

At the sentencing hearing, defense counsel asked the
judge to permit defendant to serve her sentence in an
alternative program, because defendant was employed
and supporting her son, and was also living with and
caring for her elderly mother. Defendant also agreed to
pay restitution to the two injured pedestrians. After
finding that the mitigating factors outweighed the
aggravating [*530] factors, the judge sentenced
defendant to two years of probation for leaving an injured
victim. For the motor vehicle violations, the judge
sentenced defendant to five days in the county jail, which
was subsumed by five days of jail credit, plus eighty-five
days "imprisonment" [***5] as to which "programs"
would be "permissible." That is, defendant could serve
the eighty-five days in home confinement with electronic
monitoring.

II

Our review of the trial court's statutory interpretation
is de novo. State v. Vargas, 213 N.J. 301, 327, 63 A.3d
175 (2013); State v. Gandhi, 201 N.J. 161, 176, 989 A.2d
256 (2010). In construing the statutes at issue, we
consider their plain language, and if we find the language
ambiguous we consider the legislative history and
purpose of the enactments. Gandhi, supra, 201 N.J. at
176-77, 989 A.2d 256; DiProspero v. Penn, 183 N.J. 477,
492-93, 874 A.2d 1039 (2005).

We begin with the statutory language. N.J.S.A.
39:6B-2 provides that upon a second or subsequent
conviction for driving without insurance, the defendant
"shall be subject to a fine of up to $5,000 and shall be
subject to imprisonment for a term of 14 days." N.J.S.A.
39:3-40(e) specifies that if a defendant drives during a
period of license suspension and is involved in an
accident in which another person is injured, "the court
shall impose a period of imprisonment for not less than
45 days or [**1019] more than 180 days." Both statutes
refer to "imprisonment" but neither statute specifies
whether the sentencing court has the discretion it would
normally have to permit alternatives to incarceration in
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the county jail. See R. 7:9-1; N.J.S.A. 39:5-7; N.J.S.A.
2C:44-2(b). As will be further discussed below, that is
significant, because in other [***6] sections of Title 39,
and in cognate provisions of Title 2C concerning
automobile-related offenses, the Legislature has specified
when a term of imprisonment must be served "in the
county jail" or "without parole."

[*531] Because the statutory language does not
answer the question presented in this case, we consider
the legislative history. State v. Gelman, 195 N.J. 475,
482, 950 A.2d 879 (2008); DiProspero, supra, 183 N.J.
at 492-93, 874 A.2d 1039. While our research reveals no
relevant history for N.J.S.A. 39:6B-2, the history of
N.J.S.A. 39:3-40 is helpful. Prior to its amendment in
1982, the statute consisted of three unnumbered
paragraphs. Only the first and third paragraphs are
relevant here:

No person to whom a driver's license has
been refused or whose driver's license . . .
has been suspended or revoked, or who
has been prohibited from obtaining a
driver's license, shall personally operate a
motor vehicle during the period of refusal,
suspension, revocation, or prohibition.

. . . .

A person violating any provision of
this section shall be fined not less than
$200.00 nor more than $1000.00, or be
imprisoned in the county jail for not more
than 6 months, or both, provided, that if
while operating a vehicle in violation of
this section, such person is involved in an
accident resulting in personal injury, the
[***7] punishment shall include
imprisonment for not less than 45 days.

[L. 1981, c. 38, § 1 (current version at
N.J.S.A. 39:3-40).]

In 1982, the statute was amended to "increase[] the
general penalties" for "driving on the revoked list."
Senate Law, Public Safety and Defense Committee
Statement, Senate, No. 904 -- L. 1982, c. 45; Assembly
Judiciary, Law, Public Safety and Defense Committee,
Senate, No. 904 -- L. 1982, c. 45. In amending the statute,
the Legislature divided section 40 into several separate

sections, corresponding to different types of violations.
As amended, N.J.S.A. 39:3-40 provided that a person in
violation of its provisions would be subject to:

a. Upon conviction for a first offense, a
fine of $500.00;

b. Upon conviction for a second
offense, a fine of $750.00 and
imprisonment in the county jail for not
more than 5 days;

c. Upon conviction for a third offense,
a fine of $1,000.00 and imprisonment in
the county jail for 10 days;

d. Upon conviction, the court shall
impose or extend a period of suspension
not to exceed 6 months;

e. Upon conviction, the court shall
impose a period of imprisonment for not
less than 45 days if while operating a
vehicle in violation of this section a person
is involved in an accident [***8] resulting
in personal injury.

[*532] Notwithstanding paragraphs
a. through e., any person violating this
section while under a suspension issued
pursuant to R.S. 39:4-50 shall be subject
upon conviction to a fine of $500.00,
imprisonment in the county jail for 90
days, and an additional suspension of the
license to operate a motor vehicle for a
period of 5 years.

[L. 1982, c. 45, § 2 (emphasis added)
(current version at N.J.S.A. 39:3-40).]

[**1020] As the emphasized portions illustrate, all
of the other amended sections providing for
imprisonment specified that the sentence was to be served
"in the county jail," while section (e) only provided for
"imprisonment." The legislative history does not reveal
the reasons for this difference in wording. Statements on
the bill that became subsection (e) indicate that if a
person is involved in an accident where personal injury
occurs, he or she will "be imprisoned for not less than 45
days." Senate Law, Public Safety and Defense Committee
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Statement, Senate, No. 904 -- L. 1982, c. 45; Assembly
Judiciary, Law, Public Safety and Defense Committee,
Senate, No. 904 -- L. 1982, c. 45.

The legislative statements do not address whether the
imprisonment mandated by subsection (e) must be a
traditional county jail sentence [***9] or whether some
variation is permitted. However, the sentences in section
40 for which the Legislature specified incarceration "in
the county jail" were all either very short terms of a few
days, or related to driving during a license suspension for
driving while intoxicated (DWI), an offense the
Legislature has treated as particularly egregious. See
N.J.S.A. 2C:40-26(c) (requiring 180 days imprisonment
without parole for a second or subsequent conviction for
driving while suspended for DWI); French, supra, 437
N.J. Super. at 336-37, 98 A.3d 603.

In 1986, N.J.S.A. 39:3-40(e) was amended to apply
only when the personal injury was to another person. L.
1986, c. 38. The statute had been interpreted as increasing
the penalty even if the injury was only to the defendant
driver. See State v. Graney, 174 N.J. Super. 455, 459, 416
A.2d 972 (App.Div.1980). Apparently, that construction
was not what the Legislature intended, and accordingly,
the Legislature clarified the statute to specify that
imprisonment shall be imposed only if someone other
than the defendant was injured in the accident. See Senate
Law, Public [*533] Safety and Defense Committee
Statement, Senate, No. 1207 -- L. 1986, c. 38; Assembly
Law, Public Safety, Defense and Corrections Committee
Statement, Senate, No. 1207 -- L. 1986, c. 38.

In 2001, N.J.S.A. 39:3-40(e) was amended to provide
that upon [***10] conviction, a defendant was to be
imprisoned for not "more than 180 days." L. 2001, c. 213.
However, again, the language "in the county jail," which
already appeared in the other subsections, was not added.
In this same time frame, the Legislature enacted N.J.S.A.
2C:40-22, which made it a crime for a defendant, while
driving with a suspended license, to be involved in an
accident causing death or serious bodily injury to another
person. See Senate Law and Public Safety Committee
Statement, Senate, No. 1108 -- L. 2001, c. 213; Assembly
Law and Public Safety Committee Statement, Senate, No.
1108 -- L. 2001, c. 213. However, this amendment did
not specify a particular sentence; rather, it simply defined
the crime as of the third degree if the accident caused
death, or fourth degree if the victim was seriously
injured. See N.J.S.A. 2C:40-22(a), (b).

By contrast, in 2004, the Legislature amended the
penalties for repeat DWI offenders, by requiring
third-time offenders to spend at least 90 days in the
county jail:

For a third or subsequent violation, a
person shall be subject to a fine of
$1,000.00, and shall be sentenced to
imprisonment for a term of not less than
180 days in a county jail or workhouse,
except that [***11] the court may lower
such term for each day, not exceeding 90
days, served participating in a drug or
alcohol inpatient rehabilitation program
approved by the Intoxicated Driver
Resource Center.

[**1021] [N.J.S.A. 39:4-50(a)(3)
(emphasis added).]

In State v. Luthe, 383 N.J. Super. 512, 892 A.2d 736
(App.Div.2006), we compared the amended version of
the provision to the previous version, which had only
provided for "imprisonment" with no specification as to
where the imprisonment was to be served. Addressing the
amendment we concluded: "The language is clear.
Confinement, either entirely in jail or partially in jail and
partially in an inpatient facility, is required. There is no
allowance for noncustodial alternatives." Id. at 514, 892
A.2d 736. We also [*534] noted legislative history that
explicitly indicated the Legislature's intent to prohibit
work release:

As the mandate is clear, we need not
resort to extrinsic evidence to discern the
Legislature's intent in enacting this
amendment. But were we to do so in order
to discern the "internal sense of the law,"
the result would be the same. The
statement on the amendment from the
Senate Law and Public Safety and
Veterans' Affairs Committee expressly
asserts: "The [amendment] . . . makes
drunk drivers who are required to serve
the mandatory term of [***12]
imprisonment ineligible to participate in a
work release program." The Assembly
Law and Public Safety Committee
Statement is comparable. The Governor's
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official news release reiterates the
statements provided by both the Assembly
and Senate Committees: "Michael's Law
will keep third-time DWI offenders off the
streets, even if they won't keep themselves
off the streets. It will guarantee they spend
time in jail."

[Id. at 514, 892 A.2d 736 (alteration
in original) (citations omitted).]

Other provisions of the same statute, known as
Michael's Law, specifically prohibit the administrator of
a county jail from releasing a defendant who has been
committed to the jail for a first or second DWI offense,
unless a judge authorizes release to a work release
program. See N.J.S.A. 39:4-51.

In 2009, the Legislature enacted N.J.S.A. 2C:40-26,
making it a crime to violate N.J.S.A. 39:3-40 by driving
while suspended for a repeat DWI offense, or for a
second conviction for driving while suspended for DWI.
In N.J.S.A. 2C:40-26(c), the Legislature signaled its
understanding that, absent a specific prohibition,
offenders sentenced to imprisonment might be eligible
for various alternative programs:

Notwithstanding the term of
imprisonment provided under N.J.S.
2C:43-6 and [***13] the provisions of
subsection e. of N.J.S. 2C:44-1, if a person
is convicted of a crime under this section
the sentence imposed shall include a fixed
minimum sentence of not less than 180
days during which the defendant shall not
be eligible for parole.

[N.J.S.A. 2C:40-26(c) (emphasis
added).]

In French, supra, we construed this provision as
requiring defendants to be incarcerated in the county jail,
with no alternative sentence permitted. In that case, we
held the defendant's sentence to a drug treatment program
in lieu of jail was an illegal sentence. We relied on the
specific language "shall not be eligible for parole." Supra,
437 N.J. Super. at 337, 98 A.3d 603. We reached the
same conclusion in State v. Harris, 439 N.J. Super. 150,
[*535] 106 A.3d 1265 (App.Div.2015), concluding that

the "without parole" language precluded a defendant
from being sentenced to an electronic monitoring
program or a labor assistance program.4

4 While N.J.S.A. 2C:40-26(c) is aimed at repeat
offenders, N.J.S.A. 39:3-40 addresses first
offenders who drive while their licenses are
suspended for DWI. Section 40 provides for a
ninety-day sentence to be served "in the county
jail." Thus, the Legislature used similar language
in requiring DWI offenders who drive while
suspended for DWI to serve their entire sentences
in a jail.

[**1022] Based on the foregoing discussion, we
find it clear [***14] that when the Legislature intends
that a sentence for DWI, driving with a suspended
license, or other motor vehicle related offense, be served
entirely in a county jail, with no opportunity for
alternative programs operated either under the auspices of
the court or the county correctional department, it knows
how to express that intent. N.J.S.A. 39:3-40(e) and
N.J.S.A. 39:6B-2 specify the length of the sentence for a
violation but do not contain the "without eligibility for
parole" or "in the county jail" language addressed in
French and Luthe. Moreover, N.J.S.A. 39:3-40(e) does
not contain the language even though four other
subsections within section 40 do. In interpreting statutes,
we "cannot insert language that the Legislature could
have included . . . but did not." Jersey Cent. Power &
Light Co. v. Melcar Utility Co., 212 N.J. 576, 596, 59
A.3d 561 (2013); see DiProspero, supra, 183 N.J. at 493,
874 A.2d 1039.

Moreover, it is well established that Title 39 motor
vehicle laws are quasi-criminal in nature, and persons
prosecuted under Title 39 are entitled to the same
protections as criminal defendants. State v. Widmaier,
157 N.J. 475, 494, 724 A.2d 241 (1999). Under the rule
of lenity, ambiguities in a criminal statute are resolved in
favor of the defendant. State v. Grate, 220 N.J. 317, 330,
106 A.3d 466 (2015) (the rule of lenity applies when
interpreting a penal statute, if its meaning cannot clearly
be discerned from its plain language and extrinsic
sources); [***15] Gelman, supra, 195 N.J. at 482-83,
950 A.2d 879; State v. Perry, 439 N.J. Super. 514,
529-30, [*536] 110 A.3d 122 (App.Div.2015); State v.
Eldakroury, 439 N.J. Super. 304, 310, 108 A.3d 649
(App.Div.2015). In this case, where it is unclear whether
the Legislature intended that the sentences imposed under
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N.J.S.A. 39:6B-2 and N.J.S.A. 39:3-40(e) must be served
in jail with no alternative options, we resolve the
ambiguity in favor of defendant.

The State argues that construing these statutes to
permit sentences to be served in home detention
programs is contrary to their purpose. The State contends
that N.J.S.A. 39:3-40(e) and N.J.S.A. 39:6B-2 seek to
punish repeat offenders more harshly in order to serve the
purpose of deterrence. It is true that the statutes are
intended to provide more serious penalties for repeat
offenders. See Senate Law, Public Safety and Defense
Committee Statement, Senate, No. 904 -- L. 1982, c. 45;
Assembly Judiciary, Law, Public Safety and Defense
Committee, Senate, No. 904 -- L. 1982, c. 45. However,
even if alternative programs are permitted, this purpose is
served, because N.J.S.A. 39:3-40(e) and N.J.S.A. 39:6B-2
require longer sentences than the brief jail terms imposed
on less serious offenders. See N.J.S.A. 39:3-40; N.J.S.A.
39:6B-2.

The State's reliance on State v. Pickens, 124 N.J.
Super. 193, 305 A.2d 802 (App.Div.), certif. denied, 63
N.J. 581, 311 A.2d 4 (1973), and State v. Fearick, 132
N.J. Super. 165, 333 A.2d 29 (App.Div.1975), aff'd, 69
N.J. 32, 350 A.2d 227 (1976), is misplaced. The
references to a mandatory jail sentence in those cases are
tangential to the result. Pickens rejected the defendant's
[***16] argument that N.J.S.A. 39:3-40 was
unconstitutional because it imposed criminal penalties for
negligence, and also held that the statute was not
unconstitutionally vague. Pickens, supra, 124 N.J. Super.
193, 305 A.2d 802. In Fearick the court rejected the
argument that the enhanced sentence for accidents

resulting in personal [**1023] injury only applied when
the defendant driver was at fault for the accident.
Fearick, supra, 132 N.J. Super. 165, 168-69, 333 A.2d
29. Neither case addressed the issue raised on this appeal.
Moreover, those cases were decided when the pre-1982
version of N.J.S.A. 39:3-40 [*537] was in effect.5 The
State's citation to State v. Lima, 144 N.J. Super. 263, 365
A.2d 222 (App.Div.1976), certif. denied, 73 N.J. 64, 372
A.2d 329 (1977), is equally unpersuasive, because that
case addressed a charging issue under N.J.S.A. 39:6B-2,
and not the manner in which the sentence was to be
served.

5 Those cases, however, suggest possible
reasons why the Legislature might have wanted to
allow trial judges some discretion to permit
sentencing alternatives under N.J.S.A. 39:3-40(e).
For example, a defendant who has no driver's
license because he has a disqualifying medical
condition, but who nonetheless drives a car, is
subject to a jail term if his car is rear-ended by a
drunk driver and the latter is the only one injured
in the accident. See Fearick, supra, 132 N.J.
Super. at 167, 333 A.2d 29; Pickens, supra, 124
N.J. Super. at 196, 305 A.2d 802.

In summary, we conclude that both N.J.S.A.
39:3-40(e) and N.J.S.A. 39:6B-2 authorize the sentencing
[***17] court to impose a term of imprisonment that
may be served in an alternative way such as home
confinement under electronic monitoring.

Affirmed.
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OPINION

[**1025] [*540] The opinion of the court was
delivered by

LIHOTZ, P.J.A.D.

We again examine the tension between a trial court's
discretionary "authority to control its own calendar" by

denying an adjournment request and the need to
safeguard "a defendant's Sixth Amendment right to a fair
opportunity to secure counsel of his own choice." State v.
Miller, 216 N.J. 40, 62, 65, 76 A.3d 1250 (2013) (citation
and internal quotation marks omitted), cert. denied,
U.S. , 134 S. Ct. 1329, 188 L. Ed. 2d 339 (2014).
[*541] Defendant Gregory A. Martinez appeals from an
order denying a trial adjournment in light of private
counsel's scheduling conflict. Defendant argues the denial
of the reasonable adjournment request infringed upon his
Sixth Amendment right to counsel of his choosing.

Following our review of the facts here presented, and
guided by the framework for review set [***2] forth in
State v. Hayes, 205 N.J. 522, 16 A.3d 1028 (2011), we
conclude the denial of defendant's request to adjourn trial,
without weighing the facts presented supporting the
adjournment request, reflects an arbitrary exaltation of
expedience in case processing at the expense of
defendant's right to counsel. Accordingly, we vacate the
judgment of conviction and remand the matter for a new
trial.

We recite limited facts regarding the circumstances
of the alleged criminal offenses, concentrating instead on
the facts surrounding defendant's adjournment request.
Defendant and his codefendant were charged in a
twelve-count indictment returned January 5, 2011,
alleging they sold cocaine to an undercover police
officer. The two were occupants in a car that was seized
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and impounded. A search of the car pursuant to a warrant,
conducted approximately one week later, yielded in
excess of five grams of cocaine. Codefendant admitted
the cocaine was his. Defendant was charged with six drug
offenses, including first-degree possession with intent to
distribute, N.J.S.A. 2C:35-5(a)(1) and 2C:35-5(b)(1). He
pled not guilty, asserting he had no knowledge the drugs
were in the car. Ultimately, defendant hired private
counsel (the partner) to represent him.

On February 4, 2013, [***3] the trial judge held a
pretrial conference. An associate employed by the
partner's firm attended the conference and expressed his
understanding the conference was, in part, to schedule a
new trial date because it was believed everyone agreed
the February 13, 2013 trial date would be adjourned. The
associate explained his position, stating:

[T]he last time that everybody was here,
everybody, at least on the [d]efense side,
and . . . I believe from the State side as
well, thought that this . . . court date today
[*542] would be to schedule a new trial
date. They believed that the trial date was
off because of [the partner]'s trial
schedule.

With that belief in mind, then when
[the partner]'s other trial in front of Judge
Nieves fell through, he scheduled
something else for this week, because he
believed that this trial was off.

[**1026] As a result, he's in front of
Judge Rebeck on a civil matter that started
on Friday, continued into today and is
going to continue into next week, at least
Wednesday of this week, and Wednesday,
Thursday and Friday of next week, so he's
not going to be available to try the case.

I am, this is my first time appearing
on the case, and I will be the one trying it
if it goes next week.

I've [***4] discussed this with my
client and I can tell the [c]ourt that he's not
happy about it. He wants [the partner] to
be his trial lawyer, and I wanted the
[c]ourt to be aware of that.

For that reason, we are still asking . . .
the . . . trial . . . be adjourned in order for
[the partner] to be available. And just to
complete the record, as far as the hearing
that he's involved with that's in front of
Judge Rebeck who is retiring at the end of
the month and needs to get this hearing
done before he retires.

THE COURT: Okay. And I
understand that. Certainly neither I nor my
team leader told anyone involved in this
case that this case was not going next
week. In fact, this case has been on for
quite awhile while. It's an older case on
my list. I have put the time aside for it.
And while I understood [the partner]
maybe had another commitment in front of
Judge Nieves, once that case did not go
forward, as often happens with criminal
cases, then he was available for us.

Perhaps [the partner] should have
someone else try the case in front of Judge
Rebeck. I mean, I don't tell him how to
manage his cases.

I will say to [defendant] that [the
associate] is a very experienced attorney
who works with [the partner], [***5] and
I know that he, based on our discussions in
my chambers, is familiar with the case.
Obviously, he is now going to continue
preparing for the trial. But I certainly have
confidence that he can handle this case
and he understands the defense in this case
and is prepared to proceed with it.

But [defendant], if you want to say
anything, I'll give you that opportunity
now.

DEFENDANT: I'm not in agreement
with this. I want [the partner] to be my
lawyer.

The judge requested the partner come to the
courthouse and instructed the parties to appear before the
presiding Criminal Part judge to address the adjournment
request. We have no record of that conference, except the

Page 2
440 N.J. Super. 537, *541; 114 A.3d 1023, **1025;

2015 N.J. Super. LEXIS 80, ***2

720

713



associate's recitation on the first day of trial, when he
again set forth defendant's objection to proceeding
without the partner. He stated:

And after our conference, we went down
to [the presiding judge] to explain the
situation to him. [He] did not agree that
the trial date should be moved. He [*543]
ordered that the trial continue as scheduled
here today, even though [the partner] was
not going to be available.

In the meantime, I've had
opportunities to consult with my client.
While he has been cooperative in
preparing for trial [***6] with me, it is
still his desire to have [the partner] be his
trial attorney, and we want to place that on
the record.

When asked by the trial judge, the associate admitted "I
have had time to prepare the case and I am ready to try
the case."

Trial commenced. After two days of deliberations,
the jury convicted defendant on all but one charge.

At sentencing, the partner appeared. Expressing his
client's anger, he recited the events that led him to believe
the initial trial date was adjourned. The partner explained
during a January 3, 2013 [**1027] conference,1 he
advised the court of a trial conflict, as he was given a
firm date to commence an aggravated sexual assault trial
before another Criminal Part judge the week before the
scheduled date for trial in this matter. As he would be on
his feet in that priority matter, a new trial date was
requested. Counsel were advised to return on February 4
for a pretrial conference. Based on unforeseen events,
trial of the priority case was adjourned on January 18.
The partner called the prosecutor to discuss scheduling in
this case and the prosecutor stated he understood a new
date would be given and he already cancelled his
witnesses. The partner was then [***7] scheduled to
commence a civil matter, which began prior to February
4 and was to continue the week of February 11, 2013.

1 These events apparently were not recorded;
however, the State does not dispute their
accuracy.

Rejecting counsel's request for a new trial, the trial

judge recalled the prosecutor cancelled his witness, but
stated "[t]here was never an official adjournment" of the
trial date and the presiding judge considered and denied
the request. The judge also observed the associate "put
forth a defense in a vigorous way," represented defendant
"very well," and she was satisfied defendant received a
fair trial. The trial judge sentenced defendant and this
appeal ensued.

[*544] Defendant's argument is straightforward. He
asserts the denial of his adjournment request was an
abuse of discretion that "denied his Sixth Amendment
right to counsel of his choosing." The State counters,
arguing the contention must be rejected because
defendant has not demonstrated such an alleged abuse of
discretion caused him to suffer a "manifest wrong or
injury." See Hayes, supra, 205 N.J. at 537, 16 A.3d 1028.

Although the denial of an adjournment request is
reviewed under a deferential standard and "'broad
discretion must be granted trial courts on matters of
continuances,'" [***8] Miller, supra, 216 N.J. at 65, 76
A.3d 1250 (quoting Morris v. Slappy, 461 U.S. 1, 11, 103
S. Ct. 1610, 1616, 75 L. Ed. 2d 610, 620 (1983)), "'an
unreasoning and arbitrary "insistence upon
expeditiousness in the face of a justifiable request for
delay" violates the right to the assistance of counsel.'"
Ibid. (quoting Morris, supra, 461 U.S. at 11-12, 103 S.
Ct. at 1616, 75 L. Ed. 2d at 620).

In light of United State Supreme Court jurisprudence
solidifying the principle that a non-indigent defendant's
Sixth Amendment right to counsel encompasses the right
to be represented by the counsel of his choosing, United
States v. Gonzalez-Lopez, 548 U.S. 140, 144, 126 S. Ct.
2557, 2561, 165 L. Ed. 2d 409, 416 (2006), our Supreme
Court has underscored "'the trial court must strike a
balance between its inherent and necessary right to
control its own calendar and the public's interest in the
orderly administration of justice, on the one hand, and the
defendant's constitutional right to obtain counsel of his
own choice, on the other.'"2 Hayes, supra, 205 N.J. at
538, 16 A.3d 1028 (quoting State v. Furguson, 198 N.J.
Super. 395, 402, 487 A.2d 730 (App. [*545] Div.), certif.
denied, 101 N.J. 266, [**1028] 501 A.2d 933 (1985)).
The principles guiding this inquiry include:

the length of the requested delay;
whether other continuances have been
requested and granted; the balanced
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convenience or inconvenience to the
litigants, witnesses, counsel, and the court;
whether the requested delay is for
legitimate reasons, or whether it is
dilatory, purposeful, or contrived; whether
the defendant contributed to the
circumstance which gives rise to the
request for a continuance; whether [***9]
the defendant has other competent counsel
prepared to try the case, including the
consideration of whether the other counsel
was retained as lead or associate counsel;
whether denying the continuance will
result in identifiable prejudice to
defendant's case, and if so, whether this
prejudice is of a material or substantial
nature; the complexity of the case; and
other relevant factors which may appear in
the context of any particular case.

[Ibid. (quoting Furguson, supra, 198
N.J. Super. at 402, 487 A.2d 730 (quoting
United States v. Burton, 584 F.2d 485,
490-91, 189 U.S. App. D.C. 327
(D.C.Cir.1978), cert. denied, 439 U.S.
1069, 99 S. Ct. 837, 59 L. Ed. 2d 34
(1979))).]

See also Miller, supra, 216 N.J. at 47-48, 76 A.3d 1250
(adopting the standards recited in Hayes).

2 We note a "defendant's Sixth Amendment right
to counsel of his or her choice, however, 'does not
extend to defendants who require counsel to be
appointed for them.'" Miller, supra, 216 N.J. at
62, 76 A.3d 1250 (quoting Gonzalez-Lopez,
supra, 548 U.S. at 151, 126 S. Ct. at 2565, 165 L.
Ed. 2d at 421). Where a defendant obtains
assigned counsel, the defendant's "right to be
represented d[oes] not entail the right to a public
defender of his [or her] choice." Id. at 63, 76 A.3d
1250.

Before determining whether to grant or deny a trial
adjournment because of counsel's unavailability, a trial
judge shall engage in "'a balancing process informed by
an intensely fact-sensitive inquiry.'" Miller, supra, 216
N.J. at 66, 76 A.3d 1250 (quoting Hayes, supra, 205 N.J.
at 538, 16 A.3d 1028). "If a trial court conducts a
reasoned, thoughtful analysis of the appropriate factors, it

can exercise its authority to [***10] deny a request for
an adjournment to obtain counsel of choice." State v.
Kates, 216 N.J. 393, 396-97, 81 A.3d 662 (2014).
However, the absence of this analysis results in a
one-sided and, consequently, arbitrary determination. See
ibid.

In discussing this matter, the trial judge noted the age
of the case and suggested counsel should have known
better because "an official adjournment" had not been
issued. The import of such comments is a denial of the
request. However, the trial judge referred the
adjournment request to the presiding judge for
consideration. See R. 1:33-6(b) (providing the presiding
judge of a unit "shall be responsible for the expeditious
processing to disposition of all matters filed within that
unit"). The lack of a record from this review precludes
our assessment of what occurred. [*546] However, the
State's argument does not support a conclusion the
presiding judge undertook the necessary weighing of the
relevant facts. Moreover, the reasons recited by the State
on appeal, as support for what it believes was a reasoned
exercise of discretion for the trial proceeding, address
only calendar considerations, omitting any analysis of the
Furguson factors, as mandated by Hayes .3 We may not
speculate on possible reasons justifying the denial
[***11] of the adjournment request; "[i]t was incumbent
upon the trial court to develop that record . . . ." State v.
Kates, 426 N.J. Super. 32, 53, 42 A.3d 929 [**1029]
(2012), aff'd, 216 N.J. 393, 81 A.3d 662 (2014).

3 The State lists the following as considerations
as enumeration by the trial judge in declining to
adjourn the trial: the age of the case; the trial had
been listed for a significant period of time; the
trial was to commence in a little more than a week
and the judge had allowed two weeks for its
completion; the presiding judge rejected the
adjournment request; the associate worked in the
same firm as the partner and was an experienced
defense attorney; the associate was familiar with
defendant's case; and the associate was prepared
to proceed to trial.

In the absence of the necessary factual analysis prior
to the denial of an adjournment request to reschedule trial
because of counsel's unavailability, an abuse of discretion
results. In this matter, we conclude both reviewing judges
failed to deliberately balance the competing interests and
give weight to defendant's right to be represented by
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counsel of his choice. See Kates, supra, 216 N.J. at 397,
81 A.3d 662 ("Thus, we underscore that only if a trial
court summarily denies an adjournment to retain private
counsel without considering the relevant factors, or
abuses its [***12] discretion in the way it analyzes those
factors, can a deprivation of the right to choice of counsel
be found.").

When the right to counsel is wrongfully denied, it is
not necessary to inquire as to effectiveness of counsel or
whether defendant suffered actual prejudice in the
ensuing proceedings. "Deprivation of the right is
'complete' when the defendant is erroneously prevented
from being represented by the lawyer he [*547] wants,
regardless of the quality of the representation he
received." Gonzalez-Lopez, supra, 548 U.S. at 148, 126
S. Ct. at 2563, 165 L. Ed. 2d at 419. See also Kates,
supra, 426 N.J. Super. at 46, 42 A.3d 929
(acknowledging "the availability of 'other competent
counsel'" is a factor in the analysis, but is "no substitute
by itself for the constitutional right to choose counsel").
Accordingly, such "a structural error affects the
legitimacy of the entire trial . . . ."4 State v. Purnell, 161

N.J. 44, 61, 735 A.2d 513 (1999).

4 "Deprivation of counsel of choice is
considered a 'structural error,'" because "the
consequences of deprivation are 'necessarily
unquantifiable and indeterminate.'" Kates, supra,
426 N.J. Super. at 44, 42 A.3d 929 (quoting
Gonzalez-Lopez, supra, 548 U.S. at 150, 126 S.
Ct. at 2564, 165 L. Ed. 2d at 420).

We conclude the appropriate remedy on the record
before us requires that we reverse defendant's conviction
and remand this matter for a new trial. See State v.
Gibson, 219 N.J. 227, 241-42, 98 A.3d 519 (2014); see
also Kates, supra, 216 N.J. at 397, 81 A.3d 662 ("[T]here
may have been reason to deny defendant's request for a
continuance based on the [Furguson] [***13] factors.
But no analysis was conducted. . . . [Thus], the summary
denial of defendant's request, with no consideration of the
governing standard, amounts to error and requires a new
trial." (citation omitted)).

Reversed and remanded for a new trial.
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OPINION BY: CUFF

OPINION

[**870] [*117] JUDGE CUFF (temporarily
assigned) delivered the opinion of the Court.

In this appeal we address the municipal court
practice known as the "civil reservation." A civil
reservation permits the municipal court judge, at the
request of a defendant, to order that a guilty plea shall not
be evidential in any related civil proceeding.

Here, defendant pled guilty to failing to report an
accident. The transcript of the municipal court session
contains no mention of a civil reservation. Following the
municipal court session, defendant's attorney wrote a
letter to the municipal court judge "to confirm that a civil
reservation was placed on the plea." There is no record
whether defendant's attorney sent a copy of this request to
plaintiffs' attorney, who attended the municipal court
proceeding. That day, the municipal court entered an
order directing that defendant's guilty plea "shall not be
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used or be evidential in any civil proceeding."

We take this opportunity to reiterate that the plain
language of Rule 7:6-2(a)(1) requires the request for a
civil reservation to be made in open court and
contemporaneously with the municipal court's acceptance
of the guilty plea. We also emphasize that a defendant
must [***11] provide the factual basis to the offense to
which he is pleading guilty and state that he is guilty and
wishes to plead guilty to the offense. In addition, due to
the prevalence of guilty pleas to traffic offenses in
municipal court, we take this opportunity to review the
use of municipal court guilty pleas and the factual
statements provided in support of those pleas in civil
actions.

Here, the request for the civil reservation was not
made contemporaneously with the guilty plea or in open
court. To the [*118] extent the Appellate Division held
that a defendant may request a civil reservation after he
has left municipal court, we disavow that ruling.
Nevertheless, the guilty plea in this case is inadmissible
in the civil proceeding. Whether a person reports an
accident or files the report out of time has no relevance to
the issue of whether he operated a motor vehicle
negligently. [**871] Moreover, if a report had been
filed, N.J.S.A. 39:4-130 expressly bars the admission of
any statement made in such report in a civil or criminal
proceeding for any purpose.

I.

The charge to which defendant Michael Kuskin1

pled guilty arose from an incident on Sunday, March 28,
2010. Plaintiffs Bruce and Marybeth Maida and their
[***12] son Christopher were crossing a street at the
intersection of Harding Road and Hudson Avenue in Red
Bank. Plaintiffs assert that a sport-utility vehicle
approaching the intersection slowed down to almost a
complete stop as they progressed across the marked
crosswalk. Then, the vehicle accelerated and struck
plaintiff Bruce Maida.2 Defendant, the driver of the
vehicle, did not exit the vehicle and left the scene shortly
thereafter.

1 All references to defendant in this opinion are
to Michael Kuskin.
2 All references to an individual plaintiff in this
opinion are to Bruce Maida.

The Maida family walked a block to their home,

where Marybeth Maida called the police to report the
accident. The responding police officer recorded that
plaintiff stated that he was not injured. Using the license
plate number supplied by plaintiff's wife, the police
identified defendant as the driver of the vehicle and
issued a summons charging him with leaving the scene of
an accident resulting in injury to a person, contrary to
N.J.S.A. 39:4-129, and with failure to report an accident
resulting in injury to a person, contrary to N.J.S.A.
39:4-130.

[*119] On May 13, 2010, defendant's attorney
entered a guilty plea on defendant's behalf to failing
[***13] to report an accident resulting in injury to a
person, contrary to N.J.S.A. 39:4-130. The following is
the complete transcript of the guilty plea proceeding:

[THE COURT:] Next.

[PROSECUTOR:] Next matter is on
page 4 of Your Honor's traffic calendar,
Michael Kuskin. [Defense counsel] and
Bruce Maida.

[DEFENSE COUNSEL:] Good
morning, Your Honor.

[PROSECUTOR:] Your Honor, with
respect to this particular matter, the
39:4-130 is going to be a guilty plea. 108,
33, Judge.3

Mr. Maida was notified to be here.
The victim's bill of right[s] has been met,
Judge. It's going to be a directed verdict of
not guilty, if Your Honor please.

[THE COURT:] That's fine. Okay,
counsel, thank you.

[DEFENSE COUNSEL:] Thank you,
Your Honor.

[THE COURT:] Is he able to pay that
this morning?

[DEFENSE COUNSEL:] Yes, Your
Honor.

[THE COURT:] Okay, good, go to
the window and take care of it.
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[DEFENSE COUNSEL:] Thanks very
much, Your Honor, have a nice day.

Although defendant did not utter a single word during
this proceeding and the transcript makes no reference to
plaintiffs' counsel, it is undisputed that both plaintiffs'
counsel and defendant were present.

3 The numbers refer to the fine and costs.

After the municipal court session, defendant's
[***14] attorney wrote a letter to the municipal court
stating, "please be advised that a plea was entered today
and [I] would like to confirm that a civil reservation
[**872] was placed on the plea." The record does not
indicate whether this letter was sent to plaintiff or his
attorney. The certified disposition sheet of the municipal
court states, "civil reservation granted." That day, the
municipal court entered an order providing "that the plea
of guilty entered by the defendant herein shall not be used
or be evidential in any civil proceeding."

[*120] II.

On June 27, 2011, the Maidas filed a complaint
seeking compensatory damages from the March 2010
incident. Plaintiffs claimed that Bruce Maida suffered
serious injuries requiring multiple surgical procedures
and that Marybeth Maida suffered severe and permanent
emotional distress as a result of witnessing the accident.
Defendant filed an answer denying that he was negligent.
In response to an interrogatory, defendant asserted that
"there was no accident."

Plaintiffs filed a motion to strike the civil reservation
granted by the municipal court. After initially denying the
motion, the trial court granted it following submission of
a motion for reconsideration. [***15] The trial court
opined that the civil reservation authorized by Rule
7:6-2(a)(1) must be requested in open court at the time of
entry of the guilty plea. Finding that did not occur in this
case, the trial judge permitted use of the guilty plea at
trial.

In an unpublished opinion, the Appellate Division
reversed. The panel determined that Rule 7:6-2(a)(1) does
not require that the request for a civil reservation be made
in open court at the time the guilty plea is accepted.
Surmising that the civil reservation was a material aspect
of the guilty plea, the panel suggested that the trial judge
should have permitted defendant to withdraw his plea. In

addition, the panel held that a civil reservation should be
granted as a matter of course any time after entry of a
plea unless there is an objection.

In dicta, the panel observed that there were other
reasons to exclude the guilty plea, including the absence
of a factual basis provided by defendant, the prejudicial
impact of any guilty plea, and the absence of any
probative value of this guilty plea to a central issue in this
case -- whether a motor vehicle accident occurred at all.

This Court granted plaintiffs' petition for
certification. Maida v. Kuskin, 217 N.J. 50, 84 A.3d 600
(2014). We also permitted the [***16] New Jersey
Association for Justice, the New Jersey Defense [*121]
Association, and the Trial Attorneys of New Jersey to
appear as amici curiae.

III.

Plaintiffs argue that the request for a civil reservation
must occur in open court after acceptance of the guilty
plea. Plaintiffs state that their position is consistent with
the plain language of Rule 7:6-2(a)(1) and permits the
victim to hear, respond, object, and present reasons why
the request is unfair or unjust. Plaintiffs contend that the
Appellate Division opinion disregards the plain language
of the Rule and ignores the rights and interests of victims.

Defendant argues that the requirements of Rule
7:6-2(a)(1) were fully satisfied. Even assuming that the
victim received no notice of the request for the civil
reservation, defendant contends that the lack of notice did
not deprive the municipal court of the authority to grant
the belated request. Defendant asserts that the civil
reservation was an essential element of his plea, that he
expected the request to be granted as a matter of course,
and that he [**873] should be able to withdraw the
guilty plea if he does not receive it.

Amicus curiae New Jersey Association for Justice
(NJAJ) contends that victims of automobile [***17]
accidents are entitled to the protection afforded to them
by the New Jersey Constitution. Therefore, NJAJ urges
that all guilty pleas must be taken in conformity with the
Rules of Court Governing the Courts of the State of New
Jersey (Rules). In municipal court, NJAJ asserts that the
municipal court judge must address the defendant
personally and determine that the plea is made voluntarily
with a full understanding of the nature of the charge and
the consequences of the plea. Defendant must set forth a
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factual basis during the proceeding, which the court must
determine is sufficient to support the plea. Any request
for a civil reservation must occur in open court at the
time the court accepts the guilty plea. Finally, NJAJ urges
that a victim's right to notice of a plea and to object
[*122] to the issuance of a civil reservation is thwarted
by the belated request for and grant of the civil
reservation that occurred in this case.

Amicus curiae Trial Attorneys of New Jersey
(TANJ) argues for affirmance of the Appellate Division
opinion. It argues that the opinion is supported by case
law and a reversal will have a significant impact on the
trial bar and municipal court calendars. TANJ also
requests [***18] that this Court consider clarifying the
court rule to provide that, when accompanied by a civil
reservation, neither the plea nor the factual basis for the
plea is admissible in a civil action.

Amicus curiae New Jersey Defense Association
(N.J.D.A.) urges that the position taken by plaintiffs and
NJAJ will result in the virtual elimination of the
municipal court's ability to administer justice.
Furthermore, a "bright line" standard currently exists in
Rule 7:6-2(a)(1) and N.J.S.A. 39:5-52. N.J.D.A.
emphasizes that N.J.S.A. 39:5-52 requires that the victim
of a motor vehicle accident be notified of the prosecution
of traffic offenses only upon the request of the victim.
The statute also permits the victim to consult with the
prosecutor prior to the dismissal of any case against a
defendant or resolution of plea negotiations. Furthermore,
N.J.D.A. contends that Rule 7:6-2(a)(1) does not require
that a defendant provide the factual basis to support the
plea.

IV.

A.

Defendant pled guilty to one of the 2,607,893
non-DWI traffic cases filed in the municipal courts of this
State in 2010.4 The Rules, specifically Part 7, address all
facets of municipal court practice. Rule 7:6 addresses
arraignment, pleas and plea agreements, and guilty pleas
[***19] by mail in non-traffic cases. The sheer
magnitude of the number of non-DWI traffic offenses
filed and processed by the municipal courts underscores
the need to resolve [*123] these cases efficiently while
still abiding by the procedures adopted by the Court.

4 Municipal Court Statewide Statistics, New

Jersey Judiciary (2015),
http://www.judiciary.state.nj.us/mcs/cas
eloadstatistics. htm (last visited Mar. 11, 2015).

Rule 7:6-2(a)(1) permits a municipal court judge to
accept a guilty plea, but the judge may

not . . . accept a guilty plea without first
addressing the defendant personally and
determining by inquiry of the defendant
and, in the court's discretion, of others,
that the plea is made voluntarily with
understanding of the nature of the charge
and the consequences of the plea and that
there is a factual basis for the plea.

[**874] If a civil complaint has been filed or one is
anticipated, "[o]n the request of the defendant, the court
may, at the time of the acceptance of a guilty plea, order
that the plea shall not be evidential in any civil
proceeding." R. 7:6-2(a)(1).

The Rule thus contemplates that the plea be made in
open court, that the municipal court judge make a
sufficient inquiry to conclude that any plea is knowing
and voluntary, and that there be a factual basis for the
[***20] plea. See ibid. Furthermore, any request to bar
the use of a guilty plea in a civil proceeding must be
made in open court at the time of the plea. Guilty pleas
that do not follow this basic structure are subject to
reversal. See State v. Colon, 374 N.J. Super. 199, 210-12,
863 A.2d 1108 (App.Div.2005) (describing municipal
court proceeding as "irregular" in part due to entry of
guilty plea without factual basis or ascertainment of
defendant's understanding of consequences of plea); State
v. Martin, 335 N.J. Super. 447, 450-52, 762 A.2d 707
(App.Div.2000) (vacating judgment of conviction based
on entry of guilty plea with no factual basis and without
advising defendant of right to appeal and time
requirements for doing so). The necessity of providing a
record that permits a municipal court judge to find that a
guilty plea is knowing and voluntary and that there is
factual support for the plea is intended to mirror the
protections of Rule 3:9-2, which governs the entry of
guilty pleas in Superior Court. Pressler & Verniero,
Current N.J. Court Rules, cmt. 2.1 on R. 7:6-3(a)(1)
(2014).5

5 A prosecutor may submit a Request to
Approve Plea Agreement signed by the prosecutor
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and the defendant in lieu of a personal appearance
with the approval of the municipal court judge.
Guidelines for Operation of Plea Agreements in
the Municipal Courts of New Jersey [***21] ,
Guideline 3 (Guidelines). In addition, except as
otherwise provided in the rule, in all cases
involving non-traffic and non-parking offenses, a
defendant may submit a guilty plea by mail when
a municipal court judge is satisfied that a personal
appearance by the defendant would constitute an
undue hardship. R. 7:6-3(a).

[*124] In municipal court, a defendant may request
an order that the plea not be evidential in any civil
proceeding. R. 7:6-2(a)(1). The order is entered as a
matter of course unless the prosecutor or the victim
objects.6 State v. LaResca, 267 N.J. Super. 411, 421, 631
A.2d 986 (App.Div.1993). If the prosecutor or victim
objects to a civil reservation or non-evidential order, the
objecting party must show good cause for withholding
the order. Ibid. This procedure differs from the Superior
Court procedure where a defendant who requests a civil
reservation following a guilty plea must establish good
cause for entry of such an order. R. 3:9-2.

6 A victim of a motor vehicle accident must be
provided with timely advance notice of the date,
place, and time of the defendant's initial
appearance and submission of any plea
agreement. N.J.S.A. 39:5-52(a)(2).

Although arising in the context of a guilty plea
entered pursuant to Rule 3:9-2 in Superior Court, State v.
Haulaway, Inc., 257 N.J. Super. 506, 608 A.2d 964
(App.Div.1992), provides some guidance on what
constitutes good [***22] cause to support entry or denial
of a civil reservation. In Haulaway, the corporate
defendant pled guilty to a single count of theft by
deception and the individual defendant pled guilty to
misconduct by a corporate officer and falsifying records.
Id. at 507, 608 A.2d 964. The defendants entered those
pleas knowing that the State would object to entry of a
civil reservation order. Id. at 508, 608 A.2d 964. Later,
the defendants sought a civil reservation to prevent the
State from using their guilty pleas in a proceeding to bar
them from future participation [**875] in the waste
disposal industry. Ibid. The Appellate Division
determined that good cause did not exist to support a civil
reservation because the defendants pled guilty with
knowledge that the State might object to a no-civil-use

order and without conditioning their plea on the entry of
such an order. Id. at 508-09, [*125] 608 A.2d 964.
Therefore, the panel vacated the orders. Ibid. Similarly,
when a defendant offered no reason to support his request
for a civil reservation to his guilty plea to harassment, the
trial judge properly denied the request, although the court
suggested that good cause may exist if the defendant
contends that the civil consequences of a guilty plea
could cause devastating financial [***23] harm. State v.
Tsilimidos, 364 N.J. Super. 454, 459-60, 837 A.2d 373
(App.Div.2003).

B.

The civil reservation practice derives from the ability
to offer a party's own statement against him. The
admission of the fact of a criminal or quasi-criminal
conviction and any statements made by a defendant at the
time of a guilty plea to a criminal offense or a
quasi-criminal charge, including a traffic violation, is
grounded in N.J.R.E. 803(b)(1). The rule provides that
"[a] statement offered against a party which is . . . the
party's own statement" is not excluded by the hearsay
rule. N.J.R.E. 803(b)(1).

This Court addressed the admissibility of a guilty
plea to careless driving in a subsequent civil proceeding
in Eaton v. Eaton, 119 N.J. 628, 575 A.2d 858 (1990).
There, the driver of a car involved in a single-car accident
was charged with and pled guilty to careless driving
without an appearance in municipal court. Id. at 633-34,
575 A.2d 858. The passenger in the car died from injuries
suffered in the crash. Id. at 632, 575 A.2d 858. In the
ensuing wrongful death action, the driver contended that
her guilty plea to careless driving was not admissible in
the civil action. Id. at 643, 575 A.2d 858. This Court
disagreed. Ibid. The Court discussed the admissibility of
the guilty plea to a traffic offense as follows:

A party's admission may be used as
affirmative substantive evidence against
that party. [***24] [N.J.R.E. 803(b)(1)];
Stoelting v. Hauck, 32 N.J. 87, 106, 159
A.2d 385 (1960). Consistent with that
premise, evidence of a defendant's guilty
plea is admissible as an admission in a
civil action. Kellam v. Akers Motor Lines,
133 N.J.L. 1, 3, 42 A.2d 261 (E. &
A.1945); Mead v. Wiley Methodist
Episcopal Church, 23 N.J. Super. 342,
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349-50, 93 A.2d 9 (App.Div.1952); see IV
Wigmore on [*126] Evidence § 1066 at
82 n.7 (1972) (Wigmore). In particular,
guilty pleas to traffic offenses are
admissible in civil suits to establish
liability arising from the same occurrence.
Kellam, supra, 133 N.J.L. at 3; Liberatori
v. Yellow Cab Co., 35 N.J. Super. 470,
476-77, 114 A.2d 469 (App.Div.1955);
see also cases cited in Wigmore, supra, §
1066 at 82 n.7. By contrast, a record of
conviction for a non-indictable offense is
inadmissible in such an action. See
N.J.S.A. 2A:81-12; Burd v. Vercruyssen,
142 N.J. Super. 344, 353, 361 A.2d 571
(App. Div. 1976); Mead, supra, 23 N.J.
Super. at 351, 93 A.2d 9. Unlike a party
who has pled guilty, one who has
unsuccessfully contested an offense has
not admitted his or her guilt.

[Id. at 643-44, 575 A,2d 858.]

The Court proceeded to emphasize, however, that a
guilty plea is only evidence of negligence and certainly
"not conclusive proof[] of the facts underlying the
offense." Id. at 644, 575 A.2d 858. The party who entered
the guilty plea may [**876] contest the admitted fact
"[b]ecause such a plea is entered without litigation of the
underlying facts." Ibid. Furthermore, "[a]s with other
admissions[,] the party who has entered the plea may
rebut or otherwise explain the circumstances surrounding
the admission." Ibid.

In other words, absent a properly entered civil
reservation, a person who enters a guilty plea to a traffic
offense [***25] may be confronted with the factual basis
for it in a civil action arising from the same occurrence
that triggered the issuance of the motor vehicle charge. If
a person contested the charge, a conviction following a
trial is not admissible because the contesting defendant
never admitted his guilt. Similarly, a guilty plea to or a
finding of guilt of a non-traffic, non-indictable charge is
not admissible in civil proceedings because N.J.R.E.
803(c)(22) only permits, absent a civil reservation,
admission of evidence of a final judgment of guilt only to
an indictable offense. Moreover, care must be taken to
determine whether the traffic charge to which a person
pleads guilty is relevant to any issue in a civil action or

even whether the Legislature authorized its use in any
proceeding. Cf. State v. Lacey, 416 N.J. Super. 123, 126,
3 A.3d 591 (App.Div.2010) (rejecting contention that
proceedings pursuant to N.J.S.A. 9:6-8.21 to - 8.73 or
N.J.S.A. 30:4C-1 to -40 are types of proceedings for
which a civil reservation order may bar entry of guilty
plea to fourth-degree [*127] child abuse), certif. denied,
205 N.J. 101, 13 A.3d 364 (2011).

C.

Such an inquiry is critical in this case. Defendant
was charged with violating N.J.S.A. 39:4-130, which
requires a person involved in a motor vehicle accident in
which someone is injured to file [***26] a written report
within ten days of the accident. The report is forwarded
to the Motor Vehicle Commission and the information
contained in each report is "for the information of the
commission." Ibid. Those required reports are not
available to the public. Ibid. Neither the report nor any
statement contained in the report is admissible in
evidence in any subsequent proceeding for any purpose
other than to establish the fact of submission of the report
in any proceeding or action arising out of the accident.
Ibid. Moreover, whether a person involved in a motor
vehicle accident has filed or belatedly files the required
report has "no probative relationship to the issue of
negligence." Cobb v. Waddington, 154 N.J. Super. 11, 18,
380 A.2d 1145 (App.Div.1977), certif. denied, 76 N.J.
235, 386 A.2d 859 (1978). In short, the fact of filing,
filing late, or not filing at all has no bearing on the issue
of negligence in a subsequent civil proceeding and is
inadmissible in any such proceeding.

V.

A.

In sum, a guilty plea to a traffic offense that occurs
in open court must be accompanied by a factual statement
given by the defendant. A person who pleads guilty to a
traffic offense may request an order that prevents
admission of the plea in any civil proceeding arising from
the same occurrence that [***27] precipitated the motor
vehicle charge. That request must occur in open court.
The prosecutor or a person injured in the motor vehicle
accident may object to such an order and demonstrate
good cause [*128] to bar entry of such an order. If the
prosecutor or the victim demonstrates good cause or the
charge to which a defendant pleads guilty does not arise
out of the same occurrence that is the subject of the civil
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proceeding, a [**877] civil reservation order may not be
entered. Such an order also should not be entered when
the conduct encompassed by the traffic offense bears no
relation to any issue in the subsequent civil proceeding.
Finally, if the guilty plea is entered without a court
appearance, as permitted by the Guidelines, a defendant
may not pursue a civil reservation order. Such an order
would contravene the requirement that a civil reservation
be requested in open court contemporaneously with the
entry of the guilty plea.

B.

The municipal court proceeding in this appeal
suffered from several flaws. Contrary to Rule 7:6-2(a)(1),
defendant pled guilty to a motor vehicle charge without
providing a factual basis. That omission precluded the
municipal court from determining whether the plea was
knowing and [***28] voluntary and whether it was
factually supported. The civil reservation order should
not have been entered after the close of the municipal
court proceedings. A request must be made in open court
and contemporaneously with the plea. Any other
procedure frustrates the ability of a victim of a motor
vehicle accident to object to the entry of such an order.

Moreover, the municipal court judge entered a civil

reservation order for a motor vehicle offense which
would be inadmissible in any civil proceeding based on
the same occurrence. Whether or not a person files the
report required by N.J.S.A. 39:4-130 bears no relevance
to whether the charged person operated a motor vehicle
in a negligent manner on the day of the alleged incident
or operated a motor vehicle at all.

We expressly disapprove the Appellate Division
ruling that a civil reservation need not be requested
contemporaneously with the entry of the plea. We affirm,
however, because whether a [*129] person submits a
report of a motor vehicle accident timely, belatedly, or
not at all bears no relevance to the issue of negligent
operation of a motor vehicle. A guilty plea to that offense
is irrelevant to any issue in the civil proceeding and
inadmissible [***29] in the current civil proceeding.

VI.

The judgment of the Appellate Division is affirmed,
as modified.

CHIEF JUSTICE RABNER, and JUSTICES
LaVECCHIA, ALBIN, FERNANDEZ-VINA, and
SOLOMON join in JUDGE CUFF's opinion. JUSTICE
PATTERSON did not participate.
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OPINION

[*232] [**522] JUDGE CUFF (temporarily
assigned) delivered the opinion of the Court.

Defendant Bruno Gibson was convicted of driving
under the influence (DUI), in violation of N.J.S.A.
39:4-50. At trial, the conviction was entered solely on the

basis of evidence elicited at a pre-trial hearing to suppress
the fruits of the stop and subsequent arrest. The Appellate
Division reversed defendant's conviction, and entered a
judgment of acquittal, holding that a trial court sitting
[***9] as a fact-finder in a quasi-criminal matter may not
rely on the evidence heard in a pre-trial suppression
hearing as proof of guilt in the trial on the merits without
defendant's consent.

This appeal requires the Court to determine the
correct remedy when the municipal court convicts a
defendant solely based on evidence adduced in a pre-trial
suppression hearing, without defendant's consent but
without objection. Due to the fundamental differences
between the purposes of a suppression hearing and a trial
on the merits of the charges, the evidence from the
pre-trial hearing cannot be used in a subsequent trial on
the merits, without a stipulation from both parties.
However, the correct remedy for this error is a remand
for a new trial rather than a judgment of acquittal. We
therefore reverse the judgment of the Appellate Division
and remand the case to the municipal court for
proceedings consistent with this opinion.

I.

A.

The following facts are derived from the pre-trial
suppression hearing. Winslow Township Police
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Patrolman Carl Mueller testified that on November 17,
2007, at around 4:00 a.m., he stopped defendant after
defendant's car passed the officer's police vehicle. Officer
Mueller [***10] testified defendant was traveling at a
"high rate of [*233] speed," and failed to use his turn
signal when returning to the normal travel lane.

After he approached the vehicle, Officer Mueller
detected an odor of an alcoholic beverage. Defendant
admitted that he had been drinking. Officer Mueller
ordered defendant to perform field sobriety tests and
defendant acquiesced. According to the officer, defendant
performed poorly on the one-legged stand and the
walk-and-turn tests. Officer Mueller testified that he
decided to arrest defendant because he believed
defendant was intoxicated due to his poor performance on
the two field sobriety tests and the odor of an alcoholic
beverage. When defendant resisted arrest, the officer
requested backup, and eventually resorted to the use of
pepper spray to subdue defendant.

Defendant was charged with DUI, in violation of
N.J.S.A. 39:4-50, reckless [**523] driving, in violation
of N.J.S.A. 39:4-96, and failure to signal, in violation of
N.J.S.A. 39:4-126. A Camden County Grand Jury also
indicted defendant for third-degree aggravated assault on
a police officer, in violation of N.J.S.A. 2C:12-1(b)(5)(a)
(count one), third-degree resisting arrest, in violation of
N.J.S.A. 2C:29-2(a)(3) (count two), and two counts of
fourth-degree subjecting a law enforcement officer
[***11] to bodily fluid, in violation of N.J.S.A. 2C:12-13
(counts three and four). On December 1, 2008, defendant
pled guilty to count one of the indictment and was
sentenced to two years non-custodial probation. The
remaining counts of the indictment were dismissed and
the motor vehicle charges were remanded to municipal
court for disposition.

On May 26, 2010, and October 27, 2010, defendant
appeared before the municipal court initially for a
suppression hearing, and then for a trial. At the May 2010
suppression hearing, Officer Mueller testified to the
above facts. The pre-trial hearing continued in October
2010, when the defense introduced video footage of the
stop. Defense counsel and the prosecutor contested
whether the video supported Officer Mueller's description
of defendant's performance on the field sobriety tests.
Following review of the videotape and the argument of
counsel, the municipal court determined [*234] that
reasonable suspicion for the motor vehicle stop and

probable cause for defendant's arrest existed. The
municipal court stated that

[w]ith regard to the second prong of the
motion, . . . on the first test, the one leg
stand, . . . I saw the defendant lift his leg
up and quickly put it down. He did
[***12] not hold for 20 seconds. . . . I
would say it was more like two seconds[.]
He never walked heel-to-toe.

It looked like he was attempt[ing] to
walk heel-to-toe, but he wasn't successful
at all with that . . . he took four steps then
stopped. He failed.

The resisting arrest . . . comes into
play, not that he was charged with it, but it
appeared as though [defendant] was not
able to understand the instructions he was
given. Maybe he didn't understand the
instructions on the--the psychophysicals,
but he clearly couldn't do it, and the--that
entire incident involving his refusal or
inability to get into the vehicle, he was
taken into custody, and the--the
instructions were clear, get into the
vehicle, and how long did that take?

I think that there is sufficient probable
cause for the State to proceed with the--the
charge of driving while intoxicated[.]

After denying defendant's motion to suppress, the
municipal court discussed the trial on the merits:

THE COURT: Reckless driving stands,
and the failure to signal. I find that there is
probable cause for those charges. We
ready to start the trial?

[DEFENSE COUNSEL]: Yes, Your
Honor.

THE COURT: Now, Mr. Prosecutor,
in addition to Officer Mueller, were
[***13] there other officers that were
being called?

[PROSECUTOR]: I don't think we
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need anyone else, your Honor.

THE COURT: Okay.

The prosecutor told the court that the blood alcohol
reading would have admissibility problems in court
because "it wasn't [done] with our kit, and we don't really
know who drew it." The State therefore informed the
municipal court it would be relying strictly on the
physical observations of Officer Mueller.

The prosecutor was prepared to present Officer
Mueller to testify at the trial but inquired whether the
officer should testify [**524] again. In response, the
municipal court turned to defense counsel, who moved to
dismiss the charges. The following exchange occurred
between the municipal court and defense counsel:

THE COURT: Mr. Szymanski?

[*235] [DEFENSE COUNSEL]:
We'd move for the dismissal of all the
charges against him if there is not going to
be any evidence presented in the case on
behalf of the witness, it's not
necessarily--in other words. . . .

The court interrupted defense counsel mid-sentence to
ask counsel if the evidence presented in the pre-trial
hearing satisfied the State's burden of proof.

THE COURT: There is no evidence of a
reading. The officer did testify that
[***14] he smelled odor of alcohol, and
as you and I well know and the Prosecutor
knows, that does not establish guilt
beyond a reasonable doubt.

So what I have before me at this
juncture, I have the officer's testimony that
he smelled the odor of alcohol. I have
the--the failure of the defendant to perform
the psychophysicals and then the
demeanor of the defendant.

What I need to hear from you is
whether or not you feel there is sufficient
basis for the Court to find beyond a
reasonable doubt that this defendant was
intoxicated.

Defense counsel responded by commencing his

summation, arguing that the State's evidence of speeding,
the odor of an alcoholic beverage, and the results of the
field sobriety tests failed to satisfy the State's burden of
proof. The prosecutor then presented his summation. The
municipal court, relying on the observational evidence,
delivered its decision and found defendant guilty of DUI
and failing to signal, but not guilty of reckless driving.

The municipal court did not ask if defense counsel
wished to conduct further cross-examination of Officer
Mueller. When the municipal court pronounced its
findings of fact, defense counsel did not object. The
municipal court [***15] imposed a ninety-day license
suspension and a $250 fine, all appropriate fees, costs,
and surcharges, and ordered completion of twelve hours
at the Intoxicated Driver Resource Center. At defense
counsel's request, the municipal court stayed the sentence
for twenty days to permit him to file an appeal in the Law
Division. After sentencing, the court re-opened the record
to formally admit the videotape into evidence.

B.

A trial de novo in the Law Division occurred in May
2011. The parties presented no oral argument. The Law
Division found that [*236] the State carried its burden
of proof to establish that defendant drove while
intoxicated. In fact, the Law Division found that "[t]here
was overwhelming evidence of . . . defendant's guilt, even
absent any blood alcohol concentration reading from a
breathalyzer." The court found that the officer's
observation of an odor of alcohol on defendant's breath
was unrebutted. The Law Division also found that the
videotape corroborated the officer's testimony.

Further, the Law Division found credible the officer's
testimony regarding defendant's behavior when he passed
the officer's vehicle. The court found that defendant did
not activate the turn signal when he [***16] changed
lanes to pass the officer or when he resumed the normal
travel lane.

Addressing defendant's argument that the municipal
court violated his right to procedural due process by
deciding the merits of the case based on the suppression
motion record, the Law Division cited defendant's
"multiple failed attempts at [**525] two field sobriety
tests," his admission that he had been drinking that
evening, and his "hostile behavior and demeanor during
the arrest." The Law Division distinguished State v.
Allan, 283 N.J. Super. 622, 630, 662 A.2d 1038 (Law
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Div. 1995), which holds that a municipal court should not
incorporate suppression hearing evidence into the trial on
the merits unless defendant receives notice of the court's
intention to proceed in this manner and consents.
Moreover, the court noted that Allan prescribes that
counsel must be "given wide latitude in
cross-examination in connection with the issues raised
during the motion to suppress[.]" Ibid. Here, the Law
Division recognized that the municipal court did not
follow normal procedures but noted the lack of objection
from defendant:

While acknowledging neither party
formally incorporated Officer Mueller's
testimony in evidence, the Court notes that
after a probable cause hearing defense
counsel did [***17] not object to the
proceedings and made closing arguments
based on testimony he now claims was not
in evidence in trial.

The Defendant raised no objection by
defense [c]ounsel, did not seek to
introduce additional testimony, nor did he
seek additional cross-examination . . . .
The Defendant cannot now rely on
evidence, make arguments on said
evidence and subsequently deny the
existence of that very evidence. While the
proceedings in the lower court did not
follow the normal procedures, the
Defendant did not raise any [*237]
objection to the procedure, was not limited
in their cross-examination unlike the case
in Allan and failed to show he was
prejudiced by the procedure.

C.

On appeal, the Appellate Division reversed the Law
Division judgment. In a published opinion, the appellate
panel concluded that the municipal court was not
empowered, over defendant's objection, to consider the
pre-trial hearing evidence in the trial on the merits, and to
proceed to closing argument without expressly asking
defense counsel if he intended to call witnesses, including
defendant. State v. Gibson, 429 N.J. Super. 456, 463, 60
A.3d 493 (App. Div. 2013). The panel emphasized that a
suppression hearing and a trial are "designed to determine

discrete issues and are governed by different rules."
[***18] Id. at 465, 60 A.3d 493. The discrete nature of
the proceedings influences the presentation of the
evidence. It noted, for example, that if evidence existed
that defendant's performance on the field sobriety tests
was due to a medical condition, then that evidence would
inform the issue of probable cause to arrest rather than
intoxication, but might bear little or no relationship to the
underlying charge. Id. at 466, 60 A.3d 493. Further, the
panel noted that the standards of proof differ--proof
beyond a reasonable doubt governs the trial, while proof
by a preponderance of the evidence governs a probable
cause hearing. Id. at 465, 60 A.3d 493. The panel stated
that those differing standards influence the scope of
cross-examination and the presentation of witnesses. Ibid.
Furthermore, the panel commented that a suppression
hearing may include evidence inadmissible in a trial on
the merits, such as hearsay. Id. at 466, 60 A.3d 493.

The appellate panel also recognized the broad
procedural rights accorded to a person charged with DUI.
Id. at 464-65, 60 A.3d 493. Specifically, the panel
identified the heightened burden of proof, a defendant's
right to confront the witnesses and evidence against him,
and the inability of the de novo trial court to enhance the
sentence imposed in the municipal court. Id. at 464, 60
A.3d 493. [***19] It held that those [**526] rights
"coexist with a general right to procedural due process,"
ibid., which, in turn, informs the rule [*238] that a trial
court may not compromise those rights and that the Law
Division was required to strike the incorporated evidence
and to determine if the State had met its burden of proof,
id. at 468-69, 60 A.3d 493. Invoking that remedy, the
panel determined that the State presented no evidence to
permit either the municipal court or the Law Division to
find beyond a reasonable doubt that defendant operated a
motor vehicle under the influence of alcohol, id. at 468,
60 A.3d 493, and directed the Law Division to enter a
judgment of acquittal, id. at 469, 60 A.3d 493.

This Court granted the State's petition for
certification. 215 N.J. 488, 73 A.3d 513 (2013).

II.

A.

The State "does not object to the rule of law"
pronounced in the Appellate Division decision. However,
it argues that the remedy for a violation of defendant's
procedural due process rights is a reversal of the
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conviction and a remand for a new trial. The State argues
that the Appellate Division relied on archaic case law to
determine that the appropriate remedy for a violation of
defendant's procedural due process rights is a judgment
of acquittal. Moreover, the State maintains that the panel
ignored the remedy [***20] imposed in Allan, supra, a
case the panel cited with approval, which ordered a new
trial on the substantive charges.

The State asserts that the panel's reliance on prior
case law is erroneous because those cases concerned
instances where the State failed to meet its burden of
proof due to insufficiency of the evidence, a discovery
violation, or a combination of both circumstances. Here,
the State informed both the municipal court and
defendant that it would rely exclusively on observation
evidence and would call only one officer as a witness.
Thus, because the municipal court had counsel present
argument with respect to whether that observational
evidence was sufficient, the State asserts it did not admit
evidence that was either insufficient or in violation of a
statute.

[*239] The State also contends that when a
defendant's right to confrontation has been abridged, the
proper remedy is a reversal of the conviction and remand
for a new trial. The State analogizes this case to cases in
which the trial court impermissibly admitted either
demonstrative or testimonial evidence without affording
the defendant the opportunity to test the reliability of the
evidence. In those cases, the remedy was a remand for
[***21] a new trial.

The State finds support for its position in Rule
3:23-8(a), noting that when an appeal is taken from a
municipal court conviction to the Law Division, the
"[t]rial of the appeal shall be heard de novo on the record
unless it shall appear . . . the rights of defendant were
prejudiced below in which event the [Law Division] may
either reverse and remand for a new trial or conduct a
plenary trial de novo without a jury."

B.

Defendant emphasizes the inherent differences
between suppression hearings and trials. Defendant
maintains that the prosecution presented no evidence at
trial and the municipal court committed error in admitting
the police videotape into evidence sua sponte. Defendant
asserts that Allan, supra, "is right on point in supporting
the validity of this appeal." Defendant further argues that,

given fair warning of incorporation of the suppression
evidence into the trial record, he would have adjusted
[**527] his questioning or strategy at the suppression
hearing. Defendant argues that exclusion of the evidence
adduced at the suppression hearing is the appropriate
remedy, and once that evidence is excluded, the State
failed to prove beyond reasonable doubt that defendant
violated N.J.S.A. 39:4-50.

III.

A.

We begin with some [***22] basic principles. "A
municipal court proceeding is a quasi-criminal
proceeding in which a defendant is [*240] entitled to
due process of law. The essence of due process certainly
requires that the parties have adequate notice and
opportunity to know the State's evidence and to present
evidence in argument and response." State v. Garthe, 145
N.J. 1, 8, 678 A.2d 153 (1996). Although a DUI violation
is a quasi-criminal charge--neither a crime nor an offense
under the Criminal Code--a defendant charged with DUI
enjoys a broad array of procedural rights. Those include
the requirement that the State prove the elements of the
crime beyond a reasonable doubt, State v. Emery, 27 N.J.
348, 353, 142 A.2d 874 (1958), a trial in accordance with
the Rules of Evidence, N.J.R.E. 101, the right against
self-incrimination, State v. Stas, 212 N.J. 37, 42, 50 A.3d
632 (2012), and the right to confront the witnesses
against him, State v. Kent, 391 N.J. Super. 352, 366, 918
A.2d 626 (App. Div. 2007); State v. Berezansky, 386 N.J.
Super. 84, 90, 899 A.2d 306 (App. Div. 2006), certif.
granted, 191 N.J. 317, 923 A.2d 231 (2007), appeal
dismissed by 196 N.J. 82, 951 A.2d 1036 (2008). The
right of confrontation "bars admission of testimonial
statements of a witness who did not appear at trial unless
he was unavailable to testify, and the defendant had a
prior opportunity for cross examination." Davis v.
Washington, 547 U.S. 813, 821, 126 S. Ct. 2266, 2273,
165 L. Ed. 2d 224, 236 (2006). Errors at a DUI trial that
prevent a defendant from confronting a witness against
him implicate the Confrontation Clause. See Kent, supra,
391 N.J. Super. at 366, 918 A.2d 626; State v. Renshaw,
390 N.J. Super. 456, 463 n.4, 915 A.2d 1081 (App. Div.
2007).

Allan is the only reported opinion that addresses the
practice of incorporating [***23] the evidence from a
suppression motion into the trial record. Allan, supra,
recognized that it may have been common practice at that
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time to incorporate testimony from the motion to
suppress into the trial of the underlying charges. 283 N.J.
Super. at 629-30, 662 A.2d 1038. Nevertheless, the Law
Division cautioned against continued use of the practice,
noting that municipal court judges had been counselled
against it. Id. at 630, 662 A.2d 1038. In fact, the
Municipal Courts Training Guide incorporated remarks
by Judge Philip S. Carchman at a seminar [*241] in
1989, in which he underscored that a motion to suppress
and a trial

are two separate proceedings. The
standards that you would be applying are
separate standards . . . . I think it's
generally a good practice, given the
different standards of proof which are
required in these cases, that you separate
out the motion to suppress and the issues
on the motion to suppress from the issues
on the trial.

[Ibid. (quoting Seminar:
Administrative Office of the Courts
Municipal Services Division, Municipal
Court Education Subcommittee on
Vicinage Training, Mercer Vicinage
Seminar, June 30, 1989).]

In Allan, supra, the trial court observed that the
better practice is to conduct two separate proceedings.
283 N.J. Super. at 630, 662 A.2d 1038. The court,
however, [**528] stated that [***24] the motion
testimony and exhibits could be incorporated in the trial
record if both counsel consented and defense counsel had
been given wide latitude during cross-examination of the
State's witnesses. Ibid.

B.

A single error or a combination of errors in a
pre-trial proceeding or a trial or both may require an
appellate court to reverse the conviction and to remand
for a new trial. See State v. Jenewicz, 193 N.J. 440, 474,
940 A.2d 269 (2008). When an appellate panel orders a
new trial, it has determined that the error deprived the
defendant of a fair trial. State v. Smith, 212 N.J. 365, 404,
54 A.3d 772 (2012); State v. Frost, 158 N.J. 76, 87-88,
727 A.2d 1 (1999). In some circumstances, the error may
impact a fundamental right that affects the framework of
the trial, thereby undermining the legitimacy of the trial

itself. Johnson v. United States, 520 U.S. 461, 468, 117
S. Ct. 1544, 1549, 137 L. Ed. 2d 718, 728 (1997); State v.
Purnell, 161 N.J. 44, 60-61, 735 A.2d 513 (1999). This
type of error is sometimes referred to as structural error.
State v. Camacho, 218 N.J. 533, 549, 95 A.3d 635
(2014). This Court has held that summarily rejecting a
defendant's request to retain counsel of his choice
tramples the fundamental right to counsel of one's choice.
State v. Kates, 216 N.J. 393, 397, 81 A.3d 662 (2014).
Similarly, we have followed the approach of Snyder v.
Massachusetts, 291 U.S. 97, 105-06, 54 S. Ct. 330, 333,
78 [*242] L. Ed. 674, 678 (1934), and held that a
defendant's absence from every stage of a trial when his
presence has a reasonably substantial relation to a full
defense of the pending charges is a violation of a
fundamental right. State v. Auld, 2 N.J. 426, 433-35, 67
A.2d 175 (1949); see also Sullivan v. Louisiana, 508 U.S.
275, 277, 113 S. Ct. 2078, 2080, 124 L. Ed. 2d 182, 188
(1993) (holding erroneous reasonable doubt instruction
[***25] structural error); Vasquez v. Hillery, 474 U.S.
254, 261-64, 106 S. Ct. 617, 622-23, 88 L. Ed. 2d 598,
607-09 (1986) (holding unlawful exclusion of grand
jurors of defendant's race structural error); Waller v.
Georgia, 467 U.S. 39, 48-49, 104 S. Ct. 2210, 2116-17,
81 L. Ed. 2d 31, 39-40 (1984) (holding violation of right
to public trial structural error). The remedy for such error
is normally reversal of the conviction and remand for a
new trial. See, e.g., Neder v. United States, 527 U.S. 1, 8,
119 S. Ct. 1827, 1833, 144 L. Ed. 2d 35, 46 (1999);
Camacho, supra, 218 N.J. at 549, 95 A.3d 635. In some
instances, however, even a fundamental right, such as a
defendant's right to be present at trial, may be waived and
when waived the error may be considered harmless. State
v. Dellisanti, 203 N.J. 444, 460-61, 4 A.3d 531 (2010).

The trial error at issue in this appeal implicates
defendant's right to confront the witnesses against him.
Incorporation of the motion record into the municipal
court trial record deprived defendant of his right to
complete cross-examination of the arresting officer. That
error was compounded in the Law Division on de novo
review. That error contravened a fundamental right, but it
did not undermine the legitimacy of the trial itself. It was
also error that permitted the prejudice caused by that
error "[to] be readily assessed." Id. at 459, 4 A.3d 531.
The remedy for such an error is reversal of the conviction
and a new trial. State v. Byrd, 198 N.J. 319, 353-57, 967
A.2d 285 (2009); State v. W.A., 184 N.J. 45, 65-67, 875
A.2d 882 (2005).
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In certain circumstances, an error that interferes with
the right of a defendant to confront the witnesses against
him or her may also [***26] produce a factual record
that provides insufficient evidence [*243] to [**529]
support a finding of guilt beyond a reasonable doubt. In
those circumstances, a defendant's double jeopardy
guarantee is implicated.

The New Jersey Constitution provides that "[n]o
person shall, after acquittal, be tried for the same
offense," N.J. Const. art. I, P 11, and this clause has been
"consistently interpreted . . . as co-extensive with the
guarantee of the federal Constitution." State v. De Luca,
108 N.J. 98, 102, 527 A.2d 1355 (citing State v. Dively,
92 N.J. 573, 578, 458 A.2d 502 (1983); State v. Barnes,
84 N.J. 362, 370, 420 A.2d 303 (1980); State v.
Rechtschaffer, 70 N.J. 395, 404, 360 A.2d 362 (1976);
State v. Wolf, 46 N.J. 301, 303, 216 A.2d 586 (1966)),
cert. denied, 484 U.S. 944, 108 S. Ct. 331, 98 L. Ed. 2d
358 (1987). "[T]he double jeopardy clause 'protects
against a second prosecution for the same offense after
acquittal. It protects against a second prosecution for the
same offense after conviction. And it protects against
multiple punishments for the same offense.'" De Luca,
supra, 108 N.J. at 102, 527 A.2d 1355 (quoting North
Carolina v. Pearce, 395 U.S. 711, 717, 89 S. Ct. 2072,
2076, 23 L. Ed. 2d 656, 664-65 (1969)).

The Double Jeopardy Clause prevents the State from
retrying a case where a conviction has been overturned
due to insufficient evidence. See, e.g., State v. Koedatich,
118 N.J. 513, 519, 572 A.2d 622 (1990) ("[I]t is
consistent with the guarantee against double jeopardy to
retry a defendant who has succeeded in obtaining reversal
of his conviction based on trial errors . . . . Where a
defendant's conviction has been overturned due to
insufficient evidence, however, principles of double
jeopardy prohibit retrial.") (citing United States v. Tateo,
377 U.S. 463, 466, 84 S. Ct. 1587, 1589, 12 L. Ed. 2d
448, 451 (1964); Burks v. United States, 437 U.S. 1, 11,
98 S. Ct. 2141, 2147, 57 L. Ed. 2d 1, 9-10 (1978)).

In Lockhart v. Nelson, the Supreme Court held that
the [***27] Double Jeopardy Clause does permit a retrial
"when a reviewing court determines that a defendant's
conviction must be reversed because evidence was
erroneously admitted against him, and also [*244]
concludes that without the inadmissible evidence there
was insufficient evidence to support a conviction." 488
U.S. 33, 40, 109 S. Ct. 285, 290, 102 L. Ed. 2d 265, 273

(1988). Further, according to the Court, reversal for trial
error "implies nothing with respect to the guilt or
innocence of the defendant" but rather "is a determination
that a defendant has been convicted through a judicial
process which is defective in some fundamental respect."
Burks, supra, 437 U.S. at 15, 98 S. Ct. at 2149, 57 L. Ed.
2d at 12.

In Lockhart, supra, the defendant pled guilty to
burglary and misdemeanor theft and was sentenced to an
enhanced term of imprisonment as a habitual offender.
488 U.S. at 34-35, 109 S. Ct. at 287, 102 L. Ed. 2d at
270. Under the statute permitting an enhanced sentence,
Arkansas was required to prove beyond a reasonable
doubt that the defendant had previously been convicted or
found guilty of four or more felonies. Id. at 35, 109 S. Ct.
at 287-88, 102 L. Ed. 2d at 270. The state introduced
certified copies of four prior felony convictions but was
unaware that the governor had granted the defendant a
pardon for one of them. Id. at 36, 109 S. Ct. at 288, 102
L. Ed. 2d at 270. The defendant's attorney did not object,
but the defendant indicated on cross-examination that he
believed he had received a pardon for one conviction.
[***28] Ibid. When the defendant's sentence was
overturned in a habeas corpus proceeding, the state
announced its intention to resentence him under the
habitual offender statute, using a different [**530]
conviction that had not previously been introduced. Id. at
37, 109 S. Ct. at 289, 102 L. Ed. 2d at 271. The Court of
Appeals for the Eighth Circuit stated that the pardoned
conviction was not admissible under state law, and that
without it the state had failed to produce sufficient
evidence for the enhanced sentence. Ibid.

The United States Supreme Court disagreed, stating
that the appropriate remedy was a "reversal for 'trial
error'--the trial court erred in admitting a particular piece
of evidence, and without it there was insufficient
evidence to support a judgment of conviction." Id. at 40,
109 S. Ct. at 290-91, 102 L. Ed. 2d at 273. On the other
hand, "clearly with that evidence, there was enough
[*245] to support the sentence." Id. at 40, 109 S. Ct. at
290, 102 L. Ed. 2d at 273. That the conviction had been
pardoned "vitiated its legal effect, but it did not deprive
the certified copy of that conviction of its probative value
under the statute." Id. at 40, 109 S. Ct. at 291, 102 L. Ed.
2d at 273. The Court interpreted Burks as requiring a
reviewing court to "consider all of the evidence admitted
by the trial court in deciding whether retrial is
permissible under the Double Jeopardy Clause." Id. at 41,
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109 S. Ct. at 291, 102 L. Ed. 2d at 274. Furthermore, the
Court reasoned [***29] that if the defendant had offered
proof of the pardon at trial, the trial court likely would
have permitted the prosecutor to offer another prior
conviction. Id. at 42, 109 S. Ct. at 291, 102 L. Ed. 2d at
274-75. A retrial "merely recreates the situation that
would have been obtained" if the evidence had been
properly excluded. Ibid.

IV.

We commence our discussion with the practice of
incorporating the record of the motion to suppress into
the trial record. We subscribe to the rule discussed in
Allan. The better practice is to conduct two separate
proceedings. Following this procedure underscores the
separate nature of each proceeding, the limited scope of a
suppression motion, and the different standards of proof
governing each proceeding. On the infrequent occasions
when circumstances suggest that the motion record
should be incorporated into the trial record, counsel must
be notified in advance, defense counsel must be given the
opportunity to conduct a broad-ranging
cross-examination of the State's witnesses, and both
counsel must consent on the record.

That did not occur in this appeal. The issue is the
appropriate remedy to address this substantial procedural
lapse. Where, as here, the trial court did not obtain the
consent of both [***30] counsel, defense counsel did not
object to incorporation and actually acquiesced to the
procedure by commencing his summation, we must
address the appropriate remedy.

[*246] We find the Lockhart reasoning regarding
the remedy persuasive due to its similarities to this case.
The trial court clearly erred in this case when it admitted
the video evidence and testimony of Officer Mueller from
the pre-trial suppression hearing, sweeping aside the
prosecutor's stated intention to recall the arresting officer
and proceeding without defendant's consent. Absent the
consent of both counsel, the municipal court should not
have incorporated the suppression motion record in the
subsequent trial record. Here, the evidence adduced at the
suppression hearing was confined to addressing whether
probable cause existed. Defense counsel conducted a
thorough cross-examination of the arresting officer but it
could not be characterized as a free-ranging
cross-examination.

Without that evidence, the State could not meet its

burden of proof. However, like the Court in Lockhart, we
determine that this evidence was sufficient for a finder
[**531] of fact to determine defendant guilty beyond a
reasonable doubt. We are satisfied [***31] that the
officer's testimony about the odor of alcohol, as well as
defendant's performance on the field sobriety tests, are
highly relevant and probative of whether defendant
operated a motor vehicle under the influence of alcohol.
Furthermore, defendant did not object. Rather, he
proceeded to fashion his argument on the merits,
referring to evidence adduced at the suppression hearing
and incorporated into the trial record. As in Lockhart, the
prosecutor could have called the arresting officer as a
witness at the trial, and defendant could have
cross-examined him regarding defendant's physical
characteristics. The proper procedure in this case is a
remand to the municipal court for a trial based on the
observational evidence, with defendant being afforded
the full opportunity to cross-examine Officer Mueller and
test the State's proofs.

We emphasize the importance of distinguishing
between those errors that are procedural in nature, and
those errors that affect the sufficiency of the evidence.
Many trial errors, even those which affect the legitimacy
of the trial itself, so-called structural [*247] errors,
result in a reversal of the conviction and a remand for a
new trial. The Supreme Court [***32] has observed, "[i]t
would be a high price indeed for society to pay were
every accused granted immunity from punishment
because of any defect sufficient to constitute reversible
error in the proceedings leading to conviction." Tateo,
supra, 377 U.S. at 466, 84 S. Ct. at 1589, 12 L. Ed. 2d at
451. The Appellate Division, while correctly noting the
fundamental differences between evidence produced at a
suppression hearing and evidence produced for trial,
mischaracterized this case as a sufficiency of the
evidence case that prohibited a remand for what it
characterized as supplementation of the record.

The cases cited by the appellate panel in support of
its remedy are not procedural error cases, but rather cases
involving substantive problems with the State's evidence.
In State v. Sparks, 261 N.J. Super. 458, 460, 619 A.2d
257 (App. Div. 1993), the Law Division found that a
laboratory report was improperly admitted at a municipal
court trial. The Appellate Division held that instead of
reviewing the record de novo without the inadmissible
evidence pursuant to Rule 3:23-8(a), the Law Division
erroneously remanded the case for a new trial rather than
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entering a judgment of acquittal. Ibid. In State v. Hardy,
211 N.J. Super. 630, 633-34, 512 A.2d 545 (App. Div.
1986), the Appellate Division held that the Law Division
erred in ordering a remand to the municipal court to
permit the State to supplement the record to support
[***33] admission of breathalyzer results where the
municipal court erroneously admitted the results over the
defendant's objection. The Law Division did not
recognize that the State had failed to introduce sufficient
evidence to support the conviction and should not have
been given a second chance to prove its case. Id. at
633-34, 512 A.2d 545. In State v. Musgrave, 171 N.J.
Super. 477, 479-80, 410 A.2d 64 (App. Div. 1979), the
Appellate Division held that the Law Division
erroneously permitted the State to supplement the record
by presenting expert testimony regarding the scientific
reliability of a device calculating the defendant-motorist's
speed. Sparks, Hardy, and Musgrave involved
substantive issues with the State's evidence, and in each
case the Law Division erred in not conducting a [*248]
de novo review of the municipal record pursuant to Rule
3:23-8(a) and evaluating the sufficiency of the evidence
in support of the charges.

This case involves an entirely distinguishable
procedural error made by the trial court. Here, the State
never had [**532] the opportunity to properly present its
evidence at trial. This is not a case where the sufficiency
of the State's evidence was implicated but, instead,
involved a procedural error where defendant was
convicted "through a judicial process which [was]
defective in some [***34] fundamental respect." Burks,
supra, 437 U.S. at 15, 98 S. Ct. at 2149, 57 L. Ed. 2d at
12. The municipal court, in its attempt at efficiency,
failed to distinguish the limited purpose of the motion to
suppress and the trial on the merits of the charge.
Notably, the municipal court proceeded in this fashion
contrary to the prosecutor's stated intention to produce
the arresting officer and the acquiescence of defendant.
Under these circumstances, a new trial does not violate
defendant's double jeopardy right.

V.

In conclusion, we recognize that incorporation of the

testimony from a motion to suppress into the trial record
may be tempting given the challenging calendars in many
municipal courts. See State v. Locurto, 157 N.J. 463, 475,
724 A.2d 234 (1999) (noting "extremely voluminous case
loads" of municipal courts and court system "that is
already overburdened"). However, we have consistently
held that "'the interest in judicial economy cannot
override a defendant's right to a fair trial.'" State v.
Brown, 170 N.J. 138, 160, 784 A.2d 1244 (2001)
(quoting State v. Sanchez, 143 N.J. 273, 282, 670 A.2d
535 (1996)). We emphasize the difference between a
pre-trial motion to suppress and a trial on the merits, and
we reiterate the prior admonition in Allan and instructions
to municipal court judges. See Mercer Vicinage Seminar,
supra, at 8. The better practice is for the municipal court
judge to make findings of fact and conclusions of law on
the suppression [***35] motion and, when it is denied,
to start the trial anew. [*249] "This is the judicially
recognized best practice, and despite the additional
consumption of time, it is the method that best protects
the defendant's right to a fair trial." 17 Robert Ramsey,
New Jersey Practice, Municipal Court Practice § 18:11
at 652 (3d ed. 2006). On the other hand, if both counsel
stipulate that testimony and exhibits from the pre-trial
motion may be incorporated into the trial record, and
counsel are given wide latitude in cross-examination in
connection with the issues raised, the trial judge is
permitted to use the pre-trial record. Allan, supra, 283
N.J. Super. at 630, 662 A.2d 1038.

Furthermore, the error here was one of process. As
such, as with any other trial error, even one that denied
defendant a basic constitutional right, the remedy is a
new trial not an acquittal.

VI.

The judgment of the Appellate Division is reversed
and the matter is remanded to the municipal court for
proceedings consistent with this opinion.

CHIEF JUSTICE RABNER, JUSTICES
LaVECCHIA, ALBIN, PATTERSON, and
FERNANDEZ-VINA, and JUDGE RODRÍGUEZ
(temporarily assigned) join in JUDGE CUFF's opinion.
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related charges of reckless driving, N.J.S.A. 39:4-96, and 

failure to maintain a lane of vehicular travel, N.J.S.A. 39:4-

88(b), were dismissed.  The narrow issue presented in this 

appeal is whether the heightened penalties contained in N.J.S.A. 

39:4-50(a)(2), applicable upon conviction of a second DWI 

offense under N.J.S.A. 39:4-50(a), may be imposed where 

defendant's predicate "first offense" occurred within a school 

zone as defined by N.J.S.A. 39:4-50(g), but the second DWI 

offense did not.   

     The procedural history and factual background underlying 

this appeal are undisputed.  In 2007, defendant was convicted in 

Delran Township of DWI in a school zone in violation of N.J.S.A. 

39:4-50(g).
1

  Defendant was arrested and charged by the 

Manchester Police in the instant matter on May 5, 2014.  On 

January 14, 2015, defendant pled guilty in the Manchester 

Township Municipal Court under subsection (a) of the DWI 

statute, N.J.S.A. 39:4-50.  The municipal court rejected 

defendant's contention that because he was previously convicted 

under subsection (g) of the DWI statute, he should be sentenced 

as a first offender under subsection (a).  Consequently, the 

                     

1

 The record on appeal does not include a copy of the summons or 

the plea and sentencing transcripts.  No explanation has been 

given for the absence of this documentation.  However, in their 

respective briefs the parties agree upon the accuracy of this 

prior history.   
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municipal court sentenced defendant as a second offender 

consistent with the penalties prescribed by N.J.S.A. 39:4-

50(a)(2).  Specifically, the municipal court suspended 

defendant's license for two years; ordered him to serve forty-

eight hours in the Intoxicated Driver Resource Center, perform 

thirty days of community service, and place an interlock device 

on his car; and imposed applicable fines, penalties, and court 

costs.  The municipal court stayed the sentence pending appeal.  

     The Law Division, on de novo review, similarly held that 

the second-offense penalties of subsection (a) applied to 

defendant's current DWI conviction.  The court imposed anew the 

sentence that the municipal court imposed, and continued the 

stay of defendant's sentence pending this appeal.  

     Defendant presents the following arguments in his appeal:  

POINT I  

 

SUBSECTIONS "(g)" AND "(a)" OF N.J.S.A. 

39:4-50 REPRESENT SEPARATE AND DISTINCT 

OFFENSES, BASED ON THE PLAIN LANGUAGE OF THE 

STATUTE, THE LEGISLATIVE HISTORY, THE 

PRINCIPLES OF LENITY, AND THE SUPREME 

COURT'S DECISION IN STATE V. REINER[, 180 

N.J. 307 (2004)]; [DEFENDANT] WAS A FIRST-

TIME N.J.S.A. 39:4-50(a) [OFFENDER] AND 

COULD ONLY HAVE BEEN CONVICTED AND SENTENCED 

ACCORDINGLY.  

 

POINT II  

 

IT WAS NOT ESTABLISHED THAT THE MANCHESTER 

MUNICIPAL COURT HAD JURISDICTION OVER THIS 
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MATTER; THE CONVICTION IS VOID. (Not Raised 

Below).  

 

     Our role on appeal after a trial de novo under Rule 3:23 is 

to determine whether there is sufficient credible evidence in 

the record supporting the Law Division's decision.  State v. 

Johnson, 42 N.J. 146, 162 (1964).  Unlike the Law Division, we 

do not independently assess the evidence.  State v. Locurto, 157 

N.J. 463, 471 (1999).  However, we review de novo the trial 

court's legal conclusions that flow from established facts.  

State v. Handy, 206 N.J. 39, 45 (2011).   

     Pertinent to this appeal, N.J.S.A. 39:4-50 provides in 

relevant part:  

     Except as provided in subsection (g) of 

this section, a person who operates a motor 

vehicle while under the influence of 

intoxicating liquor . . . with a blood 

alcohol concentration of 0.08% or more . . . 

shall be subject:  

 

     (1) For the first offense:  

 

     (i) if the person's blood alcohol 

concentration is 0.08% or higher but less 

than 0.10% . . . to a fine of not less than 

$250 nor more than $400 and a period of 

detainment of not less than 12 hours nor 

more than 48 hours spent during two 

consecutive days of not less than six hours 

each day and served as prescribed by the 

program requirements of the Intoxicated 

Driver Resource Centers . . . and, in the 

discretion of the court, a term of 

imprisonment of not more than 30 days  and 

[suspension of driving privileges] for a 

period of three months[.]  
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     . . . .  

 

     (2) For a second violation, a person 

shall be subject to a fine of not less than 

$500 nor more than $1000, and . . . 

community service for a period of 30 days . 

. . [and] imprisonment for a term of not 

less than 48 consecutive hours . . . nor 

more than 90 days, and [suspension of 

driving privileges] for a period of two 

years . . . .  

 

     However, when the violation of N.J.S.A. 39:4-50 occurs in 

any one of three areas designated as a school zone, subsection 

(g) of the statute prescribes harsher penalties.  Specifically, 

in such instances,  

[t]he convicted person shall: for a first 

offense, be fined not less than $500 or more 

than $800, be imprisoned for not more than 

60 days and have his license . . . suspended 

for a period of not less than one year or 

more than two years; for a second offense, 

be fined not less than $1,000 or more than 

$2,000, perform community service for a 

period of 60 days, be imprisoned for not 

less than 96 consecutive hours . . . nor 

more than 180 days . . . and have his 

license . . . suspended for a period of four 

years[.]
2

  

  

[N.J.S.A. 39:4-50(g)(3).]  

 

     Relying on Reiner, supra, defendant renews his argument 

that because he was previously convicted under subsection (g) of 

N.J.S.A. 39:4-50 and not subsection (a), he must therefore now 

                     

2

 Both subsections (a) and (g) provide additionally increased 

penalties for a third or subsequent offense.   
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be sentenced as a first offender under N.J.S.A. 39:4-50(a).  For 

the reasons that follow, we find defendant's reliance on Reiner 

inapposite.  

     In Reiner, the defendant had previously been convicted of 

DWI under subsection (a) when he was thereafter convicted of DWI 

in a school zone under subsection (g).  Reiner, supra, 180 N.J. 

at 309-11.  The issue before the Court was whether defendant 

should be sentenced as a second offender pursuant to subsection 

(g), even though he had no prior convictions for DWI in a school 

zone.  Ibid.  The Court found that the ambiguities in the 

language of the statute, and the inconclusive legislative 

history when the DWI statute was amended in 1999 to add 

subsection (g), compelled it "to construe the statute strictly, 

against the State and in favor of the defendant."  Id. at 318.  

Because the penalties for a second offender under subsection (g) 

were approximately twice those applicable to a second offender 

under subsection (a), the Court held that subsection (g) is "a 

separate offense that requires other subsection (g) convictions 

for repeat status to attach."  Ibid.   

     Importantly, however, the Court noted "the anomalous 

sentencing that would result" on remand were the defendant to be 

sanctioned only as a first offender under subsection (g), 

because the penalties for that offense were significantly less 
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severe than the penalties for a second subsection (a) offense.  

Id. at 319.  Consequently, the Court concluded that "the trial 

court should sentence defendant in accordance with the 

heightened penalties that apply as a consequence of being a 

second-time offender under subsection (a).  We believe that that 

application fulfills the legislative intent with regard to the 

punishment of repeat DWI offenders."  Id. at 319-20.  

     The factual scenario of the present case is the converse of 

that addressed by the Court in Reiner.  Unlike Reiner, here 

defendant was first convicted of the school zone offense and 

then the general DWI offense.  Both subsections of the DWI 

statute require the same elements of proof, except that the 

State must additionally prove the offense occurred in a school 

zone in order to establish a violation of subsection (g), with 

its attendant harsher penalties.  In effect, then, although 

Reiner deemed them to be separate offenses, subsection (a) is a 

lesser-included offense of subsection (g).  In the related 

context of our Criminal Code, N.J.S.A. 2C:1-8d(1) explains that 

an offense is included when "[i]t is established by proof of the 

same or less than all the facts required to establish the 

commission of the offense charged[.]"  

     Thus, when defendant was convicted of DWI in a school zone 

in Delran in 2007, the State necessarily established all the 

746

739



 

A-5026-14T1 
8 

elements necessary to sustain not only a subsection (g) 

violation but also a subsection (a) violation.  Subsequently, 

when defendant pled guilty to N.J.S.A. 39:4-50(a) in Manchester 

Township in 2015, the same basic elements of the conventional 

DWI statute were again established.  As the Law Division judge 

aptly noted, "defendant's conviction for DWI contrary to 

subsection (a) is a second conviction for the same generally 

pr[o]scribed conduct, DWI."  Analogizing this matter to Reiner, 

we believe that the heightened penalties that apply as a 

consequence of being a second, rather than a first, offender 

under subsection (a) "fulfill[] the legislative intent with 

regard to the punishment of repeat DWI offenders."  Reiner, 

supra, 180 N.J. at 320.  Accordingly, the heightened penalties 

applicable to a second offender pursuant to N.J.S.A. 39:4-

50(a)(2) were properly imposed.  

     Defendant's remaining argument that it was not established 

that the Manchester Municipal Court had jurisdiction over this 

matter, raised for the first time in this appeal, lacks 

sufficient merit to warrant discussion.  R. 2:11-3(e)(2).  

     Affirmed.  The stay of the sentence is vacated and the 

matter is remanded to the Law Division for imposition of 

sentence.  
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OPINION BY: PATTERSON

OPINION

[**222] [*128] JUSTICE PATTERSON delivered
the opinion of the Court.

As part of the Legislature's statutory scheme to
combat driving while intoxicated (DWI), N.J.S.A.
39:4-50 prescribes the penalties that may be imposed on a
defendant for a first, second, and third or subsequent
DWI offense. The statute includes a "step-down"
provision, under which a second DWI offender is treated
as a first DWI offender for sentencing purposes if more
than ten years elapsed between his or her first and second
offenses, and a third DWI offender is treated as a second
DWI offender for sentencing purposes if [***9] more
than ten years elapsed between his or her second and
third DWI offenses. N.J.S.A. 39:4-50(a)(3). This appeal
raises the issue of whether a repeat DWI offender may,
on more than one occasion, invoke the N.J.S.A.
39:4-50(a)(3) "step-down" provision and thereby avoid
the enhanced penalties prescribed by the statute.

Prior to the offense at issue in this case, defendant
James Revie was convicted of three DWI offenses. One
of those three convictions involved a guilty plea in which
defendant was not represented by counsel. Pursuant to
State v. Laurick, 120 N.J. 1, 16, 575 A.2d 1340, cert.
denied, 498 U.S. 967, 111 S. Ct. 429, 112 L. Ed. 2d 413
(1990), that conviction does not constitute a prior
[**223] offense for purposes of increasing defendant's
custodial sentence, but is counted as a prior offense for
purposes of imposing administrative penalties on
defendant.

Following his fourth offense in 2010, defendant
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invoked the "step-down" provision of N.J.S.A.
39:4-50(a)(3) for the second time and sought to be
sentenced as a second DWI offender. The municipal
court denied defendant's request, reasoning that because
defendant had received the benefit of the N.J.S.A.
39:4-50(a)(3) "step-down" provision when he was
sentenced for his third DWI offense in 1994, he was
ineligible for a second "step-down" in [*129] this
matter. On de novo review, the Law Division [***10]
reached the same conclusion. The Appellate Division
affirmed defendant's conviction and sentence.

We reverse the Appellate Division's judgment. Based
upon the plain language of N.J.S.A. 39:4-50(a)(3), we
hold that a repeat DWI offender may invoke the statutory
"step-down" provision a second time, provided that more
than ten years have passed with no infraction since the
defendant's most recent DWI offense. Applied to this
case, N.J.S.A. 39:4-50(a)(3) requires that defendant be
sentenced as a second DWI offender, rather than as a
third DWI offender, with respect to any term of
incarceration imposed, and as a third DWI offender with
respect to the administrative penalties set forth in the
statute.

I.

This appeal arises from defendant's fourth DWI
conviction. His first DWI offense occurred in Hillsdale
and resulted in a conviction in 1981. In 1982, defendant
was again charged with DWI, this time in Bogota.
Unrepresented by counsel, defendant pled guilty to the
charge. Defendant's third conviction for DWI occurred in
Montvale in 1994, more than ten years after his second
DWI offense. Accordingly, he qualified for a
"step-down" under N.J.S.A. 39:4-50(a)(3) and was,
consequently, sentenced as a second DWI offender,
rather than a third [***11] DWI offender.

In August 2011, defendant was granted
post-conviction relief (PCR) with respect to his second
DWI conviction in 1982. The PCR court held that as a
consequence of Laurick, supra, 120 N.J. at 16, 575 A.2d
1340, defendant's 1982 conviction could not be used to
enhance a term of incarceration imposed for a subsequent
DWI offense.

Defendant's fourth offense, which gave rise to this
appeal, occurred on December 23, 2010. Defendant was
arrested in Wharton by a police officer who observed his
vehicle traveling at a high rate of speed and weaving

across a double-yellow line. Defendant was charged with
DWI, N.J.S.A. 39:4-50; failure to [*130] keep right,
N.J.S.A. 39:4-82; failure to maintain lane, N.J.S.A.
39:4-88; reckless driving, N.J.S.A. 39:4-96; careless
driving, N.J.S.A. 39:4-97; and speeding, N.J.S.A. 39:4-98.
Following a trial conducted on September 23, 2011, the
municipal court found defendant guilty of DWI, based on
the observations of the arresting officer. The municipal
court also convicted defendant of the remaining offenses,
and merged the careless driving, speeding, failure to keep
right, and failure to maintain lane offenses into the
reckless driving offense.

At sentencing, the State argued that defendant should
be sentenced as a fourth offender under the DWI statute.
[***12] Defendant conceded that the current offense was
his fourth. However, he asserted that by virtue of the
grant of his PCR application, his second offense should
be disregarded in setting a term of incarceration for any
subsequent DWI offense, and that he was in effect a third
offender. Defendant further contended that in light of the
sixteen-year [**224] gap between defendant's third and
fourth offenses, the "step-down" provision of N.J.S.A.
39:4-50(a)(3) governed, and that he should, therefore, be
sentenced as a second offender.

The municipal court disagreed. It construed N.J.S.A.
39:4-50(a)(3) to afford a defendant only a single
"step-down." The municipal court sentenced defendant to
180 days in the county correctional facility, a ten-year
suspension of his driving privileges and registration, and
a fine of $1000, N.J.S.A. 39:4-50(a)(3), as well as $33 in
court costs, N.J.S.A. 22A:3-4, $6 in miscellaneous
assessments, N.J.S.A. 39:5-41(d)-(h), a $50 Victims of
Crimes Compensation Board assessment, N.J.S.A.
2C:43-3.1(a)(2)(a), a $75 Safe Neighborhoods Services
Fund assessment, N.J.S.A. 2C:43-3.2(a)(1), a $100 DWI
surcharge, N.J.S.A. 39:4-50(i), and a $100 Drunk Driving
Enforcement Fund assessment, N.J.S.A. 39:4-50.8.
Defendant's incarceration was stayed pending appeal.

On de novo review, a Law Division judge affirmed
[***13] defendant's conviction and sentence. The Law
Division judge agreed with defendant that, under Laurick,
defendant's second DWI should not have been considered
when he was sentenced in this matter. [*131] However,
citing State v. Burroughs, 349 N.J. Super. 225, 793 A.2d
137 (App. Div.), certif. denied, 174 N.J. 43, 803 A.2d
638 (2002), the Law Division concurred with the
municipal court that defendant was not entitled to a
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second application of the N.J.S.A. 39:4-50(a)(3)
"step-down" provision. It imposed a sentence consistent
with the sentence determined by the municipal court. The
Appellate Division affirmed defendant's conviction and
sentence, relying primarily on its decision in Burroughs,
supra, 349 N.J. Super. at 225-28, 793 A.2d 137.

We granted defendant's petition for certification,
which challenged only his sentence and raised no issues
regarding his conviction. 216 N.J. 14, 76 A.3d 533
(2013).

II.

Defendant urges the Court to apply the N.J.S.A.
39:4-50(a)(3) "step-down" provision, and argues that he
should, therefore, be sentenced as if the DWI conviction
at issue constituted his second offense. He contends that
N.J.S.A. 39:4-50(a)(3) authorizes a defendant whose DWI
conviction follows his previous DWI conviction by more
than ten years to obtain the benefit of more than one
application of the statute's "step-down" provision.
Defendant contends that the statutory language is clear,
but argues that if the Court [***14] finds an ambiguity in
the text, it should resolve that ambiguity in his favor.

The State urges the Court to affirm the Appellate
Division determination. It argues that the Legislature did
not intend N.J.S.A. 39:4-50(a)(3) to grant a pardon in
perpetuity to DWI offenders. The State relies on the
Appellate Division decision in Burroughs, noting that the
Legislature did not amend the "step-down" language in
N.J.S.A. 39:4-50(a)(3) following Burroughs, and arguing
that this failure to amend the statute indicates the
Legislature's agreement with the Appellate Division
decision in that case.

Amicus curiae New Jersey State Bar Association
(NJSBA) asserts that Burroughs does not govern
defendant's sentence [*132] because the DWI offender
in Burroughs committed his third offense only two years
after his second offense. It notes that, in Burroughs, the
Appellate Division did not address the availability of a
second "step-down" to a defendant who twice meets the
requirements of N.J.S.A. 39:4-50(a)(3). NJSBA contends
that because defendant's second DWI conviction [**225]
cannot be counted as a prior DWI conviction solely for
penal sentencing purposes pursuant to Laurick, and
because defendant is entitled to the N.J.S.A. 39:4-50(a)(3)
"step-down," he should be sentenced [***15] to a term
of imprisonment as a second offender.

III.

A.

Appellate courts review a trial court's construction of
a statute de novo. State v. J.D., 211 N.J. 344, 354, 48
A.3d 1031 (2012); State v. Gandhi, 201 N.J. 161, 176,
989 A.2d 256 (2010). In construing a statute, our role "'is
to determine and effectuate the Legislature's intent.'"
State v. Friedman, 209 N.J. 102, 117, 35 A.3d 1163
(2012) (quoting Bosland v. Warnock Dodge, Inc., 197
N.J. 543, 553, 964 A.2d 741 (2009)). Generally, "'the best
indicator of that intent is the plain language chosen by the
Legislature.'" State v. Frye, 217 N.J. 566, 575, 90 A.3d
1281 (2014) (quoting Gandhi, supra, 201 N.J. at 176, 989
A.2d 256). Statutory text "should be given its ordinary
meaning and be construed in a common-sense manner."
State in Interest of K.O., 217 N.J. 83, 91, 85 A.3d 938
(2014) (citing N.J. Dep't of Envtl. Prot. v. Huber, 213
N.J. 338, 365, 63 A.3d 197 (2013); N.E.R.I. Corp. v. N.J.
Highway Auth., 147 N.J. 223, 236, 686 A.2d 328 (1996)).
"Our role is not to 'rewrite a plainly-written enactment of
the Legislature []or [to] presume that the Legislature
intended something other than that expressed by way of
the plain language.'" Id. at 91-92, 85 A.3d 938 (quoting
DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039
(2005)).

[*133] New Jersey's DWI statute prohibits the
operation of a motor vehicle "while under the influence
of intoxicating liquor," or "with a blood alcohol
concentration [(BAC)] of 0.08% or more by weight of
alcohol in the defendant's blood." N.J.S.A. 39:4-50(a).
The penalties imposed under the statute increase with
successive violations. For a second offense, the driver is
subject to enhanced penalties, including a fine of between
$500 and $1000, "imprisonment for a term of not less
than 48 consecutive hours . . . nor more than 90 days,"
thirty days [***16] of community service, a loss of his or
her driver's license for two years, and the mandatory
installation of an ignition interlock device. N.J.S.A.
39:4-50(a)(2); N.J.S.A. 39:4-50.17(b). A third or
subsequent DWI offense subjects the defendant to a fine
of $1000, incarceration "for a term of not less than 180
days in a county jail or workhouse, except that the court
may lower such term for each day, not exceeding 90
days, served participating in a qualifying drug or alcohol
inpatient rehabilitation program," a ten-year loss of
driving privileges, and the installation of an ignition
interlock device. N.J.S.A. 39:4-50(a)(3); N.J.S.A.
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39:4-50.17(b). Thus, a defendant's record of prior DWI
offenses has a pivotal impact on his or her exposure to a
term of incarceration, the loss of his or her driver's
license, and other penalties.

The N.J.S.A. 39:4-50(a)(3) "step-down" provision
was not part of New Jersey's original DWI statutory
scheme. In its original form, N.J.S.A. 39:4-50 provided
for only two grades of punishment for drunk driving, one
for first offenders and the other for all subsequent
offenders. See L. 1952, c. 286, § 1 (codified, as amended,
N.J.S.A. 39:4-50).

In 1977, the statute was amended to add a third grade
of punishment for third or subsequent DWI offenses. L.
[***17] 1977, c. 29, § 1 (codified, as amended, N.J.S.A.
39:4-50(a)). At that time, the Legislature added the first
version of the N.J.S.A. 39:4-50 "step-down" provision,
which read: "if the [**226] second offense occurs 15 or
more years after the first conviction the court shall treat
the conviction as a first offense, and if a third or
subsequent offense [*134] occurs 10 or more years after
the first conviction, the court shall treat the conviction as
a second offense." Ibid. Thus, under the first version of
the "step-down" provision, the crucial issue was the
interval between defendant's first offense and his current
offense. See ibid.

Several years later, the Senate Judiciary Committee
recognized the "undesirable and probably unintentional
results" of that statutory language. S. Judiciary Comm.
Statement to S. No. 1267, 199th Leg., 1st Sess. (June 9,
1980). It observed that, under the statute then in effect, a
defendant convicted of a second DWI offense fourteen
years after his first drunk driving conviction and a
defendant convicted of a third DWI offense eleven years
after his first conviction could "both be sentenced as
second offenders." Ibid. The Senate Judiciary Committee
further noted that pursuant to the original "step-down"
[***18] language, the enhanced penalties for third and
subsequent offenders would, in effect, be reserved for
defendants convicted of DWI three or more times within
a period of ten years -- a result contrary to the
Legislature's intent. Ibid.

Accordingly, the Legislature amended the statutory
language in 1981 to its current form:

A person who has been convicted of a
previous violation of this section need not
be charged as a second or subsequent

offender in the complaint made against
him in order to render him liable to the
punishment imposed by this section on a
second or subsequent offender, but if the
second offense occurs more than 10 years
after the first offense, the court shall treat
the second conviction as a first offense for
sentencing purposes and if a third offense
occurs more than 10 years after the second
offense, the court shall treat the third
conviction as a second offense for
sentencing purposes.

[N.J.S.A. 39:4-50(a)(3); see also L.
1981, c. 47, § 1 (codified as N.J.S.A.
39:4-50(a)), amended by L. 1983, c. 444, §
1 (re-codifying as N.J.S.A. 39:4-50(a)(3)).]

As the Senate Judiciary Committee noted, the
amended statute provided that "any second offense
occurring more than 10 years after the first offense be
treated for sentencing [***19] purposes as a first offense
and that any third offense occurring more than 10 years
after the second conviction be treated for sentencing
purposes as a [*135] second offense." S. Judiciary
Comm. Statement to S. No. 1267, supra.1

1 N.J.S.A. 39:4-50 has been amended several
times following the 1981 revision to the
"step-down" provision, but none of the
amendments have materially affected that
provision.

The "step-down" language of N.J.S.A. 39:4-50(a)(3)
has rarely been discussed in appellate decisions. In
Burroughs, supra, 349 N.J. Super. at 226-28, 793 A.2d
137, the Appellate Division considered the sentence to be
imposed on a repeat offender first convicted of DWI in
1982. When the defendant in Burroughs was convicted of
his second offense in 1998, the sentencing court applied
the "step-down" provision of N.J.S.A. 39:4-50(a)(3)
because of the sixteen-year interval between the
defendant's first and second convictions; as a result, he
was sentenced as a first offender for his second offense.
Id. at 226, 793 A.2d 137. The defendant committed a
third offense only two years later. Ibid. Despite that brief
interval between the defendant's second and third DWI
convictions, the municipal court sentenced the defendant
as a second offender, reasoning that his first offense "had
been 'forgiven' because of the [**227] eighteen-year
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[***20] hiatus between the first and second offenses."
Ibid.

Interpreting the statutory language, the Appellate
Division affirmed the Law Division's reversal of the
municipal court's sentence, explaining that

once having been granted . . . leniency
[by way of the "step-down" provision], the
defendant has no vested right to continued
"step-down" status where he commits a
subsequent drunk driving offense. The
earlier offense is not "forgiven." Having
been granted leniency by virtue of the
infraction-free lapse of time between the
two earlier violations, the offender has
received his reward for good conduct and
is entitled to no further consideration.

[Id. at 227, 793 A.2d 137.]

Thus, in Burroughs, the Appellate Division panel
addressed a distinct set of circumstances: the second
application of a "step-down" to a defendant whose history
included only one interval of more than ten years without
an infraction, not two such intervals as in the present
case. Id. at 226-27, 793 A.2d 137. Given the [*136]
passage of only two years between his second and third
convictions, the defendant in Burroughs was clearly
ineligible for a second "step-down" when he was
convicted of DWI for the third time in 2000. Ibid.
Accordingly, the panel affirmed that the defendant
[***21] be sentenced as a third DWI offender. Ibid.

In State v. Ciancaglini, 204 N.J. 597, 10 A.3d 870
(2011), this Court briefly addressed the Appellate
Division's application of the N.J.S.A. 39:4-50(a)(3)
"step-down" in Burroughs. The Court held that the
defendant's prior conviction for refusing to take a
Breathalyzer test, in violation of N.J.S.A. 39:4-50.4a, did
not serve as the functional equivalent of a prior DWI
conviction for purposes of enhancing the punishment for
her later DWI offense. Id. at 612, 10 A.3d 870. It
distinguished Burroughs, on which the State relied,
noting that "[b]ecause the Burroughs defendant had a
second conviction within ten years of his third
conviction, he was not entitled to any 'step-down,'
regardless of how much time passed between his first and
second convictions." Ibid. The Court added:

That said, we need not decide in this
case whether a person can twice take
advantage of a "step-down." Defendant's
refusal conviction cannot be considered as
a prior DWI violation for enhancement
purposes, and thus she is not precluded
from the benefit of the "step-down" under
N.J.S.A. 39:4-50 for a prior DWI, because
her first DWI conviction was more than
ten years prior to her second, the 2008
DWI conviction.

[Ibid.]

The Court thus recognized in Ciancaglini that the
question of multiple [***22] applications of the N.J.S.A.
39:4-50(a)(3) "step-down" is not squarely raised unless
the defendant's record of DWI offenses includes two
infraction-free intervals of more than ten years between
convictions. Ibid. Like that of the DWI offender in
Burroughs, the Ciancaglini defendant's record of
infractions featured only one such interval. Ibid. Thus,
this Court has not previously addressed the issue
presented by this case: whether the "step-down"
provision should be applied to the benefit of a defendant
for the second time, when an interval of more than ten
years separates his previous DWI conviction from the
conviction at issue.

[*137] The plain language of N.J.S.A. 39:4-50(a)(3)
reveals the Legislature's intent. There is no suggestion
that a defendant who meets the statute's requirements
twice may invoke the "step-down" only once. Instead,
N.J.S.A. 39:4-50(a)(3) treats a defendant whose second
offense [**228] occurs more than ten years after the
first offense as a first DWI offender for sentencing
purposes. Using the conjunctive term "and" followed by
parallel language, the statute then deems a defendant
whose third offense occurs more than ten years after the
second offense to be a second DWI offender for
sentencing purposes. N.J.S.A. 39:4-50(a)(3).2 [***23]
Guided by the plain language of N.J.S.A. 39:4-50(a)(3),
we hold that the "step-down" provision can benefit a
DWI offender more than once, if in each instance the
defendant's most recent and current DWI offenses are
separated by more than ten years without an infraction.

2 We are unpersuaded by the State's argument
that the absence of a comma after the word
"purposes" in the phrase, "the court shall treat the
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second conviction as a first offense for sentencing
purposes and if a third offense occurs more than
10 years after the second offense," denotes an
intent to authorize only one "step-down," either
on the second or third DWI conviction. See
N.J.S.A. 39:4-50(a)(3). The Legislature's choice
not to use a comma in that phrase does not alter
the sentence's clear intent to permit two
applications of the "step-down" to a defendant
who twice meets its timing requirements.

The legislative history supports this construction of
the statute. The Senate Judiciary Committee Statement
indicated the Legislature's determination that "any"
second offense and "any" third offense that followed the
previous offense by more than ten years is subject to a
"step-down." S. Judiciary Comm. Statement to S. No.
1267, supra. With this [***24] expansive, unqualified
language, the Senate Judiciary Committee Statement
confirms that the "step-down" provision governs the
sentence imposed for any offense that meets its timing
requirements.

In short, N.J.S.A. 39:4-50(a)(3) may apply for a
second time to the benefit of a repeat offender whose
current and previous DWI convictions are separated by
periods of ten years or more without [*138] an
infraction. Defendant is entitled to a second "step-down"
in his sentence for the offense at issue here.

B.

By virtue of his DWI history, defendant's sentence is
also affected by this Court's decision in Laurick, supra,
120 N.J. 1, 575 A.2d 1340. In Laurick, the Court held
that the DWI conviction of a defendant, who was not
properly advised of his right to counsel prior to pleading
guilty, could not be used to increase the period of
incarceration imposed in a subsequent sentence for a
DWI offense. 120 N.J. at 4, 575 A.2d 1340. Accordingly,
under Laurick, defendant's second DWI conviction in
1982 cannot be used to enhance his punishment for any
subsequent offense insofar as that punishment involves a
"loss of liberty." Ibid.

The Court observed, however, that apart from an
"increase [in] a defendant's loss of liberty, there is no
constitutional impediment to the use of the prior
uncounseled [***25] DWI conviction to establish
repeat-offender status under DWI laws." Ibid. That
principle was underscored in State v. Hrycak, 184 N.J.

351, 362-63, 877 A.2d 1209 (2005), in which the Court
confirmed that an uncounseled DWI conviction may be
used to enhance the administrative penalties that are part
of a defendant's sentence under N.J.S.A. 39:4-50(a). In
Hrycak, the Court noted that "a third-time offender with
one prior uncounseled DWI conviction is still subject to
administrative penalties applicable to a third-time
offender under N.J.S.A. 39:4-50(a)(3)." Id. at 365, 877
A.2d 1209. Thus, as defendant agrees, under Laurick and
Hrycak, a prior DWI conviction in an uncounseled guilty
plea may not enhance a sentence to a term of
incarceration, but is relevant in imposing [**229] the
administrative penalties prescribed by the DWI statute.

The decision of the Appellate Division in State v.
Conroy, 397 N.J. Super. 324, 326-29, 937 A.2d 328
(App.Div.2008), certif. denied, 195 N.J. 420, 949 A.2d
848 (2008), illustrates the impact of Laurick and Hrycak
in a case involving a "step-down" pursuant to N.J.S.A.
39:4-50(a)(3). In Conroy, the defendant was not
represented by counsel when he pled guilty to his first
DWI offense in [*139] 1982. Id. at 326, 937 A.2d 328.
He was convicted of DWI on three subsequent occasions:
in 1990, 1995 and 2006. Ibid. The defendant argued that
because Laurick barred his 1982 conviction from
enhancing his sentence for his later [***26] DWI
offenses, he was in effect a third offender -- not a fourth
offender -- when he was sentenced for his 2006
conviction. Id. at 326-27, 937 A.2d 328.

The Appellate Division agreed. It observed that
"when [defendant] appeared before the Law Division he
stood as a third offender, not a fourth offender, for the
limited purpose of the trial court imposing a jail sentence
under the enhanced sentencing provision of the DWI
statute." Id. at 330, 937 A.2d 328.3 It held that if the
defendant was not afforded the benefit of the "step-down"
provision of N.J.S.A. 39:4-50(a)(3), his first conviction,
derived from an uncounseled plea, would effectively
trigger "an enhanced sentence, contrary to Hrycak and
Laurick." Id. at 334, 937 A.2d 328. The defendant in
Conroy was accordingly sentenced to a term of
incarceration as a second offender under N.J.S.A.
39:4-50(a)(2), rather than as a third or subsequent
offender pursuant to N.J.S.A. 39:4-50(a)(3). Ibid.

3 The Conroy panel distinguished Burroughs, in
which none of the defendant's prior convictions
involved an uncounseled guilty plea, and which,
accordingly, did not implicate Laurick. Id. at 332,
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937 A.2d 328.

Applied to defendant's history of DWI offenses in
this case, the "step-down" provision of N.J.S.A.
39:4-50(a)(3), in conjunction with the principles of
Laurick and Hrycak, compel a result similar to [***27]
that reached in Conroy. Defendant's first DWI conviction
in 1981, and his third DWI conviction in 1994, constitute
prior DWI offenses in the determination of all aspects of
defendant's sentence in this case. As a consequence of
defendant's uncounseled guilty plea in 1982, that
conviction may not be used for the purpose of enhancing
defendant's term of incarceration when he is sentenced in
the present case. See Laurick, supra, 120 N.J. at 16, 575
A.2d 1340. However, defendant's 1982 DWI conviction
constitutes a prior conviction for purposes of determining
the administrative penalties as prescribed by N.J.S.A.
39:4-50(a) -- the revocation of [*140] defendant's
driver's license,4 the imposition of fines, and the
installation of an interlock device pursuant to N.J.S.A.
39:4-50.17. Hrycak, supra, 184 N.J. at 362, 877 A.2d
1209; Laurick, supra, 120 N.J. at 16, 575 A.2d 1340.
Thus, defendant's record includes two prior DWI
convictions that are relevant to the sentencing court's
imposition of a term of incarceration, and three prior
DWI convictions that are relevant to the imposition of
administrative penalties.

4 The revocation of a DWI offender's driver's
license constitutes an administrative penalty
imposed by N.J.S.A. 39:4-50(a). See Hrycak,
supra, 184 N.J. at 355, 364-65, 877 A.2d 1209;
State v. Hamm, 121 N.J. 109, 123, 577 A.2d 1259
(1990), cert. denied, 499 U.S. 947, 111 S. Ct.

1413, 113 L. Ed. 2d 466 (1991).

Accordingly, with respect to a term of incarceration,
defendant is deemed to be a third offender entitled to a
[***28] "step-down" under N.J.S.A. 39:4-50(a)(3). Thus,
he should be sentenced to the term of incarceration
prescribed for a second offense: [**230] "imprisonment
for a term of not less than 48 consecutive hours, which
shall not be suspended or served on probation, nor more
than 90 days[.]" N.J.S.A. 39:4-50(a)(2). In contrast, all
three of defendant's prior convictions -- his 1981
conviction, 1982 conviction and 1994 conviction -- count
as prior convictions for purposes of calculating his
administrative penalties. See Hrycak, supra, 184 N.J.
362-63, 877 A.2d 1209; Laurick, supra, 120 N.J. at 16,
575 A.2d 1340; see also Hamm, supra, 121 N.J. at 123,
577 A.2d 1259. Thus, for purposes of imposing
administrative penalties as part of defendant's sentence,
such as the loss of his driver's license, the imposition of a
fine, and the installation of an interlock device on his
vehicle under N.J.S.A. 39:4-50.17(b), defendant should be
sentenced as a third or subsequent offender in accordance
with N.J.S.A. 39:4-50(a)(3).

IV.

The judgment of the Appellate Division is reversed,
and the matter is remanded to the Law Division for
resentencing in accordance with this opinion.

[*141] CHIEF JUSTICE RABNER; JUSTICES
LaVECCHIA, ALBIN, FERNANDEZ-VINA, and
SOLOMON; and JUDGE CUFF (temporarily assigned)
join in JUSTICE PATTERSON's opinion.
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OPINION 

 [**752]   [*485]  OSTRER, J.S.C. 
 
Introduction  

In this municipal appeal, defendant seeks de novo 
review of the custodial sentence imposed after he pled 
guilty to driving under the influence ("DUI") of intoxi-
cating liquor with a blood alcohol level ("BAC") of .30. 
It was defendant's third DUI conviction, but the court 
treated him as a second-offender under the so-called 
"step down" provision. N.J.S.A. 39:4-50(a)(3). The mu-
nicipal court sentenced defendant to sixty days in jail, 
but suspended thirty days conditioned on his performing 
thirty days of community service and completing forty-
eight hours at the Intoxicated Driver Resource Center 
("IDRC"). 

Defendant argues that a court may not consider de-
fendant's extremely high BAC as an aggravating factor in 
sentencing because that would entail impermissibly 

"double-counting" an element of the offense; and no 
other aggravating factors justify a custodial term beyond 
the mandatory minimum two days. This court disagrees  
[***2] on both points. First, although it is well settled 
that a court may not use the same evidence both for sen-
tencing purposes and to establish an element of the of-
fense, it is likewise well settled that a court may consider 
it an aggravating factor when a defendant's behavior far 
exceeds what is necessary to satisfy an element of an 
offense. Second, the court concludes that other aggravat-
ing factors exist. Although the step-down provision 
shields defendant from the harsh penalties imposed on 
third-time offenders, the court may nonetheless consider 
the defendant's two prior convictions as aggravating fac-
tors. Defendant's prior criminal record also is an aggra-
vating factor. Nonetheless, in light of  [*486]  mitigating 
factors discussed below, the court imposes a sentence of 
one year probation, subject to conditions including four-
teen days in jail and intensive alcohol treatment. 
 
Facts and Procedural History.  

Defendant entered an unconditional plea of guilty to 
driving under the influence. According to the police re-
port, on November 3, 2009, shortly before eight o'clock 
in the morning, defendant turned left on to Emanuel 
Street in Hamilton Township without signaling. 1 (De-
fendant was apparently on  [***3] his way home as he 
lived on Emanuel Street.) He then pulled onto the  
[**753]  wrong side of the street at the corner, and came 
to a stop with the rear bed of his pickup truck partially 
extending into Cedar Lane, obstructing traffic. Officers 
performed a motor vehicle stop. They observed two 
empty 1.75 liter bottles of vodka in the passenger com-
partment. Defendant smelled of alcohol. He performed 
poorly on field sobriety tests and was arrested. Defendant 
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was so intoxicated that he was unable to control basic 
bodily functions. At headquarters, police administered 
the Alcotest, which measured a .30 BAC. He was later 
transported to a hospital because the police were con-
cerned about his health, given his high BAC. 
 

1   At sentencing in municipal court, defense 
counsel argued that the court should consider the 
absence of injuries, the absence of reckless driv-
ing, and defendant's cooperation with police. Al-
though the police report was not marked in evi-
dence, defense counsel asked the municipal court 
to consider it, stating, "It might be helpful for the 
Court to have the police report here just to see 
what the driving conduct was . . . ." This court, 
therefore, considers that report part of the record 
subject  [***4] to de novo review. 

In his allocution before municipal court, defendant 
explained that he was drinking vodka and cranberry juice 
at home by himself "all night." (At a sentencing hearing 
before this court, the defendant insisted that he did not 
drink in the vehicle, notwithstanding the presence of the 
empty vodka containers.) At around 7:30 a.m., he 
claimed, his mother asked him to get medicine for her at 
a nearby store. So, he allegedly left home to run that er-
rand. Defendant did not contest the Alcotest's accuracy, 
and  [*487]  admitted that he exercised poor judgment 
"drinking all day into the night and getting into a vehicle 
for any reason." 

According to the defendant's driver abstract, he was 
convicted on June 2, 1997, of driving under the influence 
on February 5, 1997, and again two days later, on Febru-
ary 7, 1997. The February 5, 1997, incident also involved 
a conviction of consumption while operating a vehicle. 
N.J.S.A. 39:4-51a. According to the abstract, the defen-
dant also failed to participate, in a timely way, in the 
mandated counter-measures program. 

The municipal court in this case suspended defen-
dant's license for two years, and imposed a sixty-day jail 
term, thirty days of which  [***5] was suspended, condi-
tioned on completing forty-eight hours of IDRC and 
thirty days of community service. The court required an 
ignition interlock for three years. (Ignition interlock was 
discretionary before enactment of L. 2009, c. 201, § 1, 
which made it mandatory effective January 14, 2010.) 
The court also imposed mandatory monetary penalties 
and surcharges, and the maximum fine of $1000, the 
range being $500 to $1000. N.J.S.A. 39:4-50(a)(2). 

Before hearing this municipal appeal, this court ob-
tained defendant's presentence report ("PSR") in connec-
tion with a conviction for possessing a sawed-off shot-
gun. Defendant was sentenced on June 20, 2003, to three 
years' probation. Probation was conditioned upon defen-

dant submitting to a substance abuse evaluation and fol-
lowing its recommendations. Defendant served three 
days in custody. According to the PSR, defendant agreed 
with the official version of the offense, which stated that 
a neighbor was concerned about defendant's well-being 
and called the police when she saw defendant's vehicle 
running unoccupied in defendant's driveway. When po-
lice entered defendant's home to investigate, they found 
him intoxicated. They also found the shotgun  [***6] in 
the home. Defendant said he was unaware that he had 
left his truck running. 

 [*488]  In his statements before this court, defen-
dant stated that he was a life-long alcoholic. 2 He is sixty-
three years old and  [**754]  no longer employed. His 
health is compromised, and he has recently been treated 
for circulatory issues. He stated that he lives with his 
eighty-seven year old mother, who is also in declining 
health, and suffering from impaired short-term memory 
and restricted mobility. She has difficulty navigating 
stairs without assistance, so her bed was moved to the 
first floor living area of the home. Defendant is princi-
pally responsible for assisting his mother. 
 

2   The Law Division in a municipal appeal is 
generally restricted to the record created before 
the municipal court. See R. 3:23-8(a) (stating that 
trial of appeal "shall be heard de novo on the re-
cord"). The court must sentence a guilty defen-
dant anew, but it may not increase a custodial 
term. State v. Kashi, 180 N.J. 45, 49, 848 A.2d 
744 (2004) (stating that, as a policy matter, "a de-
fendant convicted and sentenced in a municipal 
court may not be subjected to a greater sentence 
on appeal"). As part of that new sentencing proc-
ess, counsel are allowed to  [***7] address sen-
tencing, and in this court's view, the defendant is 
entitled to address the court. Likewise, a victim, 
if any, would be entitled to speak. 

 
Discussion.  

The sole issue before the court is the custodial as-
pect of defendant's sentence. The court will first review 
the factors that it may generally consider in deciding 
whether to impose a discretionary jail sentence for a mo-
tor vehicle violation. The court will then address specifi-
cally whether it may consider as an aggravating factor a 
defendant's extremely high BAC. The court will then 
apply its conclusions to the facts and impose a custodial 
sentence, as a condition of probation. 
 
Factors Governing Imposition of Custodial Sentence for 
DUI.  

The drunk driving statute does not prescribe factors 
that a court must consider in deciding whether to incar-
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cerate a defendant for DUI. This court therefore must 
decide, as a threshold matter, what factors to apply in 
determining whether to impose a term of incarceration, 
and if so, for how long. The court concludes that it 
should apply, with appropriate tailoring, the aggravating 
and mitigating factors prescribed by the Criminal Code 
for sentencing  [*489]  of offenses and crimes, N.J.S.A. 
2C:44-1. Even  [***8] if the factors are not mandated, 
they provide appropriate guides for the court's exercise 
of discretion. 

The DUI laws grant significant sentencing discretion 
to municipal courts and the Law Division on de novo 
appeals. A court must decide first whether to incarcerate 
at all in the case of first offenders. See N.J.S.A. 39:4-
50(a)(1)(i) and (ii) (allowing for first offender "in the 
discretion of the court, a term of imprisonment of not 
more than 30 days"). For second offenders, the court 
must also make an "in or out" decision as it relates to jail. 
While the law mandates at least forty-eight consecutive 
hours of custody for second offenders, those hours may 
be served in treatment; the court retains discretion to 
impose a jail term of up to ninety days. N.J.S.A. 39:4-
50(a)(2) (stating that second offenders "shall be sen-
tenced to imprisonment for a term of not less than 48 
consecutive hours, which shall not be suspended or 
served on probation, nor more than 90 days"); N.J.S.A. 
39:4-50(a)(3) (stating that that imprisonment for first or 
second offender can be served in an "inpatient rehabilita-
tion program or to an Intoxicated Driver Resource Center 
or other facility approved by the chief  [***9] of the In-
toxicated Driving Program Unit in the Department of 
Health and Senior Services"). The law mandates a 180-
day sentence for third offenders, but the court retains 
discretion to allow half of that to be served in inpatient 
treatment. N.J.S.A. 39:4-50(a)(3). 

The Criminal Code requires a sentencing court to 
consider specified aggravating factors and mitigating 
factors in imposing sentence for someone "convicted of 
an offense." N.J.S.A. 2C:44-1. The court in State v. 
Walsh, 236 N.J. Super. 151, 156-57, 564 A.2d 901 (Law 
Div.1989), declined to make an "aggravating-mitigating 
analysis" in sentencing a defendant for DUI. The court 
reasoned that a motor vehicle violation  [**755]  does 
not fall within the Code's definition of an "offense," 
which encompasses crimes, disorderly persons offenses, 
and petty disorderly persons offenses. N.J.S.A. 2C:1-
14(k). The court outlined no alternative structure or fac-
tors to guide the exercise of its sentencing discretion. 

 [*490]  However, unfettered sentencing discretion 
violates notions of due process and fairness. "Random 
and unpredictable sentencing is anathema to notions of 
due process." State v. Moran, 202 N.J. 311, 326, 997 
A.2d 210 (2010). "We have long recognized that 'there 
can be no  [***10] justice without a predictable degree 

of uniformity in sentencing.'" Ibid. (quoting State v. 
Hodge, 95 N.J. 369, 379, 471 A.2d 389 (1984)). The 
Supreme Court has set standards for the exercise of sen-
tencing discretion to assure uniformity. Ibid. Conse-
quently, the Court in Moran directed courts to consider 
specific factors in determining whether to impose a li-
cense suspension under N.J.S.A. 39:5-31. 

Although the court rules on municipal court sentenc-
ing require municipal courts to balance aggravating and 
mitigating factors as required by the Criminal Code, they 
apparently do not require that balancing in DUI cases. 
Rule 7:9-1(b) requires a municipal court to "state its rea-
sons for imposing . . . [a] sentence, including its findings 
respecting the criteria prescribed by N.J.S.A. 2C:44-1 to 
2C:44-3 for withholding or imposing imprisonment, 
fines or restitution. The court shall also state its factual 
basis for its finding of particular aggravating or mitigat-
ing factors affecting sentence." However, the Supreme 
Court in Moran apparently read Rule 7:9-1(b) to apply 
only to disorderly persons and petty disorderly persons 
offenses. In support of its direction that courts articulate 
reasons for suspending  [***11] licenses for motor vehi-
cle violations, the Court cited the rule as indirect author-
ity, noting that the rule "requir[es] [a] municipal court to 
state reasons for sentencing in disorderly-person- and 
petty-disorderly-person-offense cases." State v. Moran, 
supra, 202 N.J. at 329-30, 997 A.2d 210. Moreover, the 
court in Walsh concluded that a predecessor to the rule, 
in importing the N.J.S.A. 2C:44-1 criteria, also imported 
the limitation that they apply only to offenses. 236 N.J. 
Super. at 156-57, 564 A.2d 901. 

Defendant suggests that this court apply the factors 
that the Supreme Court outlined in Moran for deciding 
whether to suspend driving privileges under N.J.S.A. 
39:5-31. In many respects,  [*491]  those generally coin-
cide with the criteria in N.J.S.A. 2C:44-1. However, the 
Moran factors are not as extensive as the factors in 
N.J.S.A. 2C:44-1, particularly as they relate to mitigating 
circumstances. (In an appendix, the court links each 
Moran factor to a Code factor. N.J.S.A. 2C:44-1.) 

Additional factors not listed in Moran could be rele-
vant to a DUI sentencing. For example, the factors that 
"the defendant did not contemplate that his conduct 
would cause or threaten serious harm," N.J.S.A. 2C:44-
1(b)(2), and "[t]here  [***12] were substantial grounds 
tending to excuse or justify the defendant's conduct, 
though failing to establish a defense," N.J.S.A. 2C:44-
1(b)(4), might apply in a case where a person was un-
aware that a small amount of alcohol would interact with 
a new prescription medicine. Other factors that could 
apply to DUI cases include: "[t]he defendant is particu-
larly likely to respond affirmatively to probationary 
treatment," N.J.S.A. 2C:44-1(b)(10); "[t]he willingness of 
the defendant to cooperate with law enforcement authori-
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ties," N.J.S.A. 2C:44-1(b)(12); and "[t]he conduct of a 
youthful defendant was substantially influenced by  
[**756]  another person more mature than the defen-
dant." N.J.S.A. 2C:44-1(b)(13). 

In the final analysis, this court need not find that the 
Criminal Code's sentencing factors are mandated in order 
to apply them in this case. The court may not exercise its 
sentencing discretion arbitrarily. The Code's sentencing 
factors provide a comprehensive structure for the court's 
sentencing decision. Where appropriate, the factors can 
be molded to fit a DUI case. For example, "prior criminal 
record and the seriousness of the offenses of which he 
has been convicted," N.J.S.A. 2C:44-1(a)(6),  [***13] 
does not include a conviction for DUI, which is not an 
offense. State v. Radziwil, 235 N.J. Super. 557, 575-76, 
563 A.2d 856 (App.Div.1989), aff'd o.b., 121 N.J. 527, 
582 A.2d 1003 (1990). However, a record of prior motor 
vehicle violations is a relevant factor in sentencing a 
defendant who has committed another significant motor 
vehicle violation. See State v. Moran, supra, 202 N.J. at 
329, 997 A.2d 210 (stating that a court considering li-
cense  [*492]  suspension should consider "the number, 
seriousness, and frequency of prior infractions"). 

Potential incarceration for first and second DUI of-
fenders equals or exceeds the potential terms for petty 
disorderly persons offenders; and sentences for third 
offenders equals that for disorderly persons offenders. 
See N.J.S.A. 2C:43-8 (petty disorderly persons offense 
subject to a term of thirty days, and disorderly persons 
offense subject to a term of six months). The court is 
unaware of a compelling reason why the Code's applica-
ble criteria for withholding or imposing imprisonment 
for disorderly persons and petty disorderly persons 
should not apply to DUI violators facing comparable 
terms of incarceration. Therefore, the court shall apply, 
as appropriately tailored, the aggravating and mitigating  
[***14] factors in N.J.S.A. 2C:44-1, plus any additional 
relevant factors, in deciding whether to impose a sen-
tence of imprisonment, and the length of such sentence. 
 
Consideration of Extremely High BAC Level is Not Dou-
ble-Counting.  

Defendant argues that consideration of his extremely 
high BAC level would constitute impermissible double-
counting. This court disagrees. It is well settled that a 
court may not consider as an aggravating factor in sen-
tencing a fact that constitutes an element of the offense. 
See, e.g., State v. Kromphold, 162 N.J. 345, 353, 744 
A.2d 640 (2000) (reviewing cases applying "prohibition 
against using evidence both for sentencing purposes and 
to establish an element of an offense"); State v. Yar-
bough, 100 N.J. 627, 633, 498 A.2d 1239 (1985), cert. 
denied, 475 U.S. 1014, 106 S. Ct. 1193, 89 L. Ed. 2d 308 
(1986). 

However, it is likewise well settled that a court may 
consider as an aggravating factor facts reflecting that a 
defendant exceedingly satisfied a quantity-related ele-
ment of an offense. For example, in State v. Varona, 242 
N.J. Super. 474, 491, 577 A.2d 524 (App.Div.), certif. 
denied, 122 N.J. 386, 585 A.2d 389 (1990), the sentenc-
ing court considered that the defendant possessed  [*493]  
seven times the amount of cocaine required  [***15] as 
an element of the offense. The appellate court rejected 
defendant's double-counting argument, stating that the 
court may consider as an aggravating factor "that defen-
dant had far more drugs in his possession than needed to 
constitute a first degree crime." Ibid. See also State v. 
Toro, 229 N.J. Super. 215, 226, 551 A.2d 170 (App. 
Div.1988) ("We agree that "the nature and circum-
stances" of a drug offense include the amount of drugs 
involved"), certif. denied, 118 N.J. 216, 570 A.2d 973 
(1989). A court may also consider aggravating facts 
showing that defendant's behavior extended to the  
[**757]  extreme reaches of the prohibited behavior. See, 
e.g., State v. Taylor, 226 N.J. Super. 441, 453, 544 A.2d 
883 (App.Div.1988) (consideration of "extreme youth of 
the [sexual assault] victim" was not double-counting, as 
statute covered victims under thirteen years old and vic-
tim was four). 

Defendant misreads State v. Kromphold to bar this 
court's consideration of defendant's extreme BAC level. 
The Court in Kromphold held that it was double-
counting to consider BAC level in an aggravated assault 
case where the extreme BAC level was itself a basis for 
finding the necessary recklessness or extreme indiffer-
ence to the value of human life. 162 N.J. at 355-56, 744 
A.2d 640.  [***16] Kromphold does not bar this court 
from considering a DUI defendant's extreme BAC in 
sentencing because the extreme level of BAC is not an 
element; only the minimum .08 BAC level is an element 
of the offense. 

Lastly, extreme BAC should be considered an ag-
gravating factor because empirical research demonstrates 
that drivers with high BAC levels pose a substantially 
higher risk of crashes than drivers with unlawful, but 
lower, levels. See, e.g., Paul L. Zador, Sheila A. Kraw-
chuk & Robert B. Voas, "Relative Risk of Fatal Crash 
Involvement by BAC, Age and Gender," Nat'l Highway 
Traffic Safety Admin. (April 2000). Within virtually 
every age and gender grouping, "relative risks of fatal 
injury and fatal crash involvement both steadily in-
creased with increasing driver BAC. . . ." Id. at 9. (The 
only exception pertains to comparisons of  [*494]  driv-
ers over twenty-one at zero BAC and near zero BAC.) A 
male driver over thirty-five years old in the "over .15 
BAC" category -- drivers in the category actually aver-
aged .22 BAC -- was seven times more likely to be in-
volved in a crash than a driver with a BAC between .10 
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and .149, and fourteen times more likely than a driver 
with a BAC between .08 and .099. Id. at 17,  [***17] 
Table 6.6. Indeed, a fifty-percent increase in BAC, from 
.12 to .18, increases the risk of a crash roughly five-fold. 
Id. at 8, Figure 2. 

In short, ignoring such dramatic differences in the 
nature and risk of a drunk driver's offense would violate 
the policy of our State's sentencing law, which promotes 
sentences based upon the offense. See State v. Roth, 95 
N.J. 334, 355, 471 A.2d 370 (1984) ("the overall thrust 
of the new Code . . . [is] its focus upon the gravity of the 
offense and not the blameworthiness of the offender"). 
Although drivers at .08 BAC and .30 BAC both satisfy 
the BAC element of N.J.S.A. 39:4-50, the driver with .30 
BAC has committed a more serious offense by creating a 
substantially greater risk to public safety. That should be 
deemed an aggravating factor in sentencing. 
 
Principles Applied  

The court finds several aggravating factors in this 
case. "The nature and circumstances of the offense," 
N.J.S.A. 2C:44-1(a)(1), are aggravating. As discussed 
above, the level of defendant's BAC was extraordinarily 
high, and posed a significantly greater risk of harm to the 
public than that posed by an offender at the statutory 
minimum level. The risk that the defendant will re-
offend is also  [***18] an aggravating factor. N.J.S.A. 
2C:44-1(a)(3). The defendant is an untreated alcoholic 
with a propensity to drink to excess and to drive. As a 
three-time offender, he poses a greater risk of offending 
yet again than someone who has offended fewer times. 
"The more DWI convictions an offender has, the greater 
the likelihood that the offender will re-offend." William 
Brunson & Pat Knighten, Strategies for Addressing the 
DWI Offender: 10 Promising Sentencing Practices,  
[*495]  Nat'l Highway Traffic  [**758]  Safety Admin. 
(Mar. 2004), at 5. According to one study, "each prior 
DWI conviction increases an offender's recidivism rate 
by 10 percent per year." Ibid. 

His record of DUI offenses, as well as his upper-
court conviction for possessing a prohibited firearm, are 
aggravating factors. Cf. N.J.S.A. 2C:44-1(a)(6) ("extent 
of defendant's prior criminal record and the seriousness 
of the offense of which he has been convicted"). A ma-
ture man of sixty-three, the defendant continues to re-
offend. Although defendant qualified for "step-down" 
treatment because more than ten years intervened be-
tween his second and third DUI, the court finds that it 
may still consider the fact that this is defendant's third 
DUI. As  [***19] noted above, as a three-time offender, 
he poses a greater risk of re-offending than a person with 
two offenses. Moreover, the ten-year interval in this case 
is not reflective of any sustained period of sobriety; de-
fendant admitted he was a life-long alcoholic, and his 

intervening upper-court conviction involved intoxication. 
Lastly, the need to deter is an aggravating factor. N.J.S.A. 
2C:44-1(a)(9). The DUI sentencing regime prescribes 
escalating consequences for repeat offenders who have 
been undeterred by lesser sanctions. 

However, the court finds several significant mitigat-
ing factors. The defendant's persistent alcoholism is a 
factor that the court considers mitigating. Although this 
does not justify or excuse the defendant's conduct, it ex-
plains it. Cf. N.J.S.A. 2C:44-1(b)(4) ("[t]here were sub-
stantial grounds tending to excuse or justify the defen-
dant's conduct, though failing to establish a defense"). 
See also N.J.S.A. 26:2B-7 (expressing the State's policy 
to make available to alcoholics "a continuum of treat-
ment in order that they may lead normal lives as produc-
tive members of society"). This court recognizes that 
defendant cannot simply turn off his alcoholism. Yet, he 
has  [***20] the responsibility to seek treatment dili-
gently and consistently. He is subject to punishment not 
because of his alcoholism, but because he was driving 
while intoxicated. 

 [*496]  The defendant's willingness to cooperate is 
another mitigating factor. He was cooperative when ar-
rested, and he cooperated by entering a plea. See N.J.S.A. 
2C:44-1(b)(12) ("willingness . . . to cooperate with law 
enforcement authorities"). The defendant will also per-
form community service, as mandated by law. See 
N.J.S.A. 2C:44-1(b)(6) (mitigating factor if defendant 
pays restitution or performs community service). 

As for defendant's argument that it is a mitigating 
factor that no one was injured, the court declines to find 
that as a significant mitigating factor. Where "defendant's 
conduct neither caused nor threatened serious harm," the 
court may consider that to be a mitigating factor. N.J.S.A. 
2C:44-1(b)(1). In this case, although defendant's conduct 
did not cause serious harm, it threatened it. 

Finally, and significantly, the court does find as a 
mitigating factor the impact of defendant's incarceration 
on himself and his mother. N.J.S.A. 2C:44-1(b)(11) 
("imprisonment of the defendant would entail excessive 
hardship  [***21] to himself or his dependents"). Defen-
dant is a mature man with a history of medical problems, 
although he is not disabled. Moreover, he plays a signifi-
cant role  [**759]  in caring for his eighty-seven-year-old 
mother who has failing memory and restricted mobility. 
That hardship looms largest among the mitigating fac-
tors. 

Balancing the aggravating and mitigating factors, 
the court finds that the aggravating factors predominate. 
The court weighs heavily the nature and circumstances 
of the offense, defendant's repetitive offending, and the 
need to deter. The circumstances warrant a custodial 
sentence above the mandated two days. Absent the miti-
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gating factors discussed below, the court would sentence 
the defendant anew to the thirty days' jail imposed by the 
municipal court. 

However, the court also attaches significant weight 
to the hardship to defendant and his mother. Considering 
the chronic nature of defendant's alcoholism, imposing a 
probationary term,  [*497]  conditioned on intensive al-
cohol treatment, would promote defendant's rehabilita-
tion. If defendant fails to comply, he would be subject to 
a revocation of probation and re-sentencing to additional 
incarceration. 

The court is authorized by N.J.S.A. 39:5-7  [***22] 
to impose a probationary term. 
  

   In any proceeding instituted pursuant to 
the provisions of this subtitle, except 
where a mandatory penalty is fixed 
herein, the magistrate may suspend the 
imposition or execution of sentence, and 
may also place the defendant on probation 
under the supervision of the chief proba-
tion officer of the county for a period of 
not less than six months nor more than 
one year. 

[Ibid.] 
 

  
Probation may not be imposed instead of the mandatory 
minimum two day sentence. See State v. Johnson, 42 
N.J. 146, 175-76, 199 A.2d 809 (1964) (holding that 
N.J.S.A. 39:5-7 does not permit suspension of mandatory 
term of imprisonment); N.J.S.A. 39:4-50 (stating that 
second offender "shall be sentenced to imprisonment for 
a term of not less than 48 consecutive hours, which shall 
not be suspended or served on probation, nor more than 
90 days"). However, where probation is conditioned 
upon service of at least the mandatory fixed penalties and 
imprisonment, there appears to be no impediment to im-
posing probation under N.J.S.A. 39:5-7 or N.J.S.A. 39:4-
50. 

Consequently, the court shall impose a sentence of 
one year probation, specially conditioned upon fourteen 
days' incarceration and intensive alcohol treatment,  
[***23] as well as compliance with the IDRC and com-
munity service obligations of his municipal court sen-
tence. All other non-custodial aspects of defendant's sen-
tence, which were not the subject of his appeal, shall be 
included in this court's judgment to avoid any confusion 
about the complete terms of his sentence. 
 
APPENDIX.  

 
________________________________________________________________________________ 
 
Moran Factor Code Factor 
"[T]he nature and circumstances of "The nature and circumstances of 
the defendant's conduct, including the offense, and the role of the 
whether the conduct posed a high actor therein, including whether or 
risk of danger to the public." not it was committed in an 
State v. Moran, supra, 202 N.J. at especially heinous, cruel, or 
329-30. depraved manner." 
 N.J.S.A.2C:44-1(a)(1) (aggravating 
 factor) 
Whether defendant's conduct "The gravity and seriousness of 
"caused physical harm or property harm inflicted on the victim . . ." 
damage." Id. at 330. N.J.S.A. 2C:44-1(a)(2) 
 (aggravating factor)."The 
 defendant's conduct neither caused 
 nor threatened serious harm." 
 N.J.S.A. 2C:44-1(b)(1) (mitigating 
 factor). 
"[T]he defendant's driving record, "The extent of the defendant's 
including the defendant's age and prior criminal record and the 
length of time as a seriousness of the offenses of 
licensed driver, and the number, which he has been convicted" 
seriousness, and frequency of prior N.J.S.A. 2C:44-1(a)(6) 
infractions." Ibid. (aggravating factor) 

760

753



Page 7 
418 N.J. Super. 481, *; 14 A.3d 750, **; 

2010 N.J. Super. LEXIS 245, *** 

Moran Factor Code Factor 
"[W]hether the defendant was "The defendant has no history of 
infraction-free for a prior delinquency or criminal 
substantial period before the most activity or has led a law-abiding 
recent violation." Ibid. life for a substantial period of 
 time before the commission of 
 the present offense." N.J.S.A. 
 2C:44-1(b)(7) (mitigating factor) 
"[W]hether the nature and extent "The risk that the defendant will 
of the defendant's driving record commit another offense." N.J.S.A. 
indicates that there is a 2C:44-1(a)(3) (aggravating factor) 
substantial risk that he or she  
will commit another violation."  
Ibid.  
"[W]hether the character and "The character and attitude of the 
attitude of the defendant indicate defendant indicate that he is 
that he or she is likely or unlikely to commit another 
unlikely to commit another offense." N.J.S.A.2C:44-1(b)(9) 
violation." Ibid. (mitigating factor) 
"[W]hether the defendant's conduct "The defendant's conduct was the 
was the results of circumstances result of circumstances unlikely to 
unlikely to recur." Ibid. recur." N.J.S.A. 2C:44-1(b)(8) 
 (mitigating factor) 
"[W]hether a license suspension "The imprisonment of the defendant 
would cause excessive hardship to would entail excessive hardship to 
the defendant and/or dependants." himself or his dependents" 
Ibid. N.J.S.A. 2C:44-1(b)(11)(mitigating 
 factor) 
"[T]he need for personal "The need for deterring the 
deterrence." Ibid. defendant and others from 
 violating the law." N.J.S.A. 
 2C:44-1(a)(9) (aggravating factor) 
________________________________________________________________________________ 
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OPINION 

 [**213]  [*315]  Justice ALBIN delivered the 
opinion of the Court. 

Defendant Laura Moran was found guilty in munic-
ipal court of reckless driving, a violation of N.J.S.A. 
39:4-96. In addition to imposing penalties specifically 
referenced in N.J.S.A. 39:4-96, the municipal court judge 
suspended defendant's driving privileges for forty-five 
days under N.J.S.A. 39:5-31. The Superior Court, Law 

Division, in a trial de novo, upheld defendant's reck-
less-driving conviction and imposed the same sentence. 
The Appellate Division affirmed and set forth standards 
for the imposition of license suspensions under N.J.S.A. 
39:5-31 in future cases. State v. Moran, 408 N.J. Super. 
412, 432-33, 975 A.2d 480 (App.Div.2009). 

N.J.S.A. 39:5-31 authorizes  [***11] a municipal 
court or Law Division judge to "revoke the license of any 
person to drive a motor vehicle, when such person shall 
have been guilty of such willful violation of any of the 
provisions of [N.J.S.A. 39:1-1 to 39:5G-2] as shall, in the 
discretion of the [judge], justify such revocation." 1 De-
fendant claims that she did not receive "fair notice" that 
she was facing a potential license suspension "hidden" in 
N.J.S.A. 39:5-31. She also challenges the constitutionali-
ty of N.J.S.A. 39:5-31, contending that the statute is 
vague and overbroad, and gives "unbridled discretion" to 
judges to impose a license suspension without any statu-
tory limitation on the length of such a suspension. 
 

1   For purposes of N.J.S.A. 39:5-31, there is no 
meaningful distinction between revocation and 
suspension of driving privileges. See Moran, su-
pra, 408 N.J. Super. at 432 n.2, 975 A.2d 480; cf. 
N.J.A.C. 13:21-9.4(c) (including revocation and 
suspension in term "suspension of driving privi-
lege" for purposes of license restoration). 

We hold that the license-suspension provision of 
N.J.S.A. 39:5-31, which is published in the Motor Vehi-
cle Code of the New Jersey Statutes Annotated, is not 
"hidden," and that defendant, like all  [***12] motorists, 
is presumed to know the law. To ensure that 

 [*316]  license suspensions meted out pursuant to 
N.J.S.A. 39:5-31 are imposed in a reasonably fair and 
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uniform manner, so that similarly situated defendants are 
treated similarly, today we define the term "willful viola-
tion" contained in N.J.S.A. 39:5-31 and enunciate sen-
tencing standards to guide municipal court and Law Di-
vision judges. In setting these guidelines, we exercise our 
supervisory authority over our court system for the pur-
pose of achieving just ends. N.J. Const. art. VI, § 2, P 3; 
State v. Romero, 191 N.J. 59, 74-75, 922 A.2d 693 
(2007). The procedural protections we put in place will 
obviate the constitutional concerns raised by defendant. 

Based on the guidelines established in this opinion, 
we remand to the municipal court to consider anew 
whether to impose a suspension and, if so, the length of 
the suspension. We therefore reverse the judgment of the 
Appellate Division upholding the Law Division's for-
ty-five-day suspension of defendant's driving privileges. 
 
I.  

A. 

At her trial in the Aberdeen Municipal Court, de-
fendant Laura Moran represented [**214]  herself. The 
State called one witness, Officer Roger Peter of the Ab-
erdeen Township Police Department,  [***13] who tes-
tified to observations he made while parked in a patrol 
car near the intersection of Lloyd Road and Route 34, 
shortly before 2:00 a.m. on August 3, 2007. Stopped at a 
red light in the northbound lane of Route 34 were a trac-
tor-trailer and, behind it, one other vehicle. Just as the 
light was turning green, defendant, driving a four-door 
sedan northbound on Route 34 in the left-turn-only lane, 
passed the two vehicles without making a left turn. In-
stead, defendant crossed the Lloyd Road intersection and 
cut in front of the tractor-trailer. But for the fortuity of 
the light turning green, it did not appear to the officer 
that defendant could have stopped for the red light. 

 [*317]  Officer Peter then stopped defendant's car. 
From the outset, defendant was uncooperative. She re-
peatedly refused to hand over her license, registration, 
and insurance cards, to turn the ignition off, and to step 
out of the car. Eventually, with the assistance of a 
back-up officer, Officer Peter was able to open defend-
ant's car door, and then she voluntarily exited the vehicle. 
Officer Peter determined that defendant was not intoxi-
cated, and defendant permitted the officers to retrieve her 
documents from the car.  [***14] Officer Peter then 
issued defendant summonses for reckless driving, 
N.J.S.A. 39:4-96, improper display of a license plate, 
N.J.S.A. 39:3-33, and obstruction of the windshield, 
N.J.S.A. 39:3-74. 

Defendant took the stand, testifying that, on the 
evening in question, she "was not in a good mood, driv-
ing home [and] was pretty upset about things in [her] 
life." She stated that "[t]he reason why I went in front of 

the tractor trailer is because I wanted to get into that lane, 
I was in the other lane. That's why I went in front of it." 

The court found defendant guilty of the three motor 
vehicle charges and imposed a $ 206 fine, $ 33 in costs, 
and a forty-five-day license suspension for reckless 
driving; a $ 36 fine and $ 33 in costs for the improperly 
displayed plate; and a $ 36 fine and $ 33 in costs for the 
obstructed windshield. During the proceedings, defend-
ant was highly emotional, obstreperous, and disruptive. 
After the court rendered its decision, defendant respond-
ed, "I'm going home and I don't drive reckless. . . . I have 
a perfect driving record, I'm not taking [the ticket]." 2 
Before sentencing defendant, the court reviewed de-
fendant's history of numerous motor vehicle violations.  
[***15] 3 The court justified the imposition of a license 
suspension  [*318]  based on both defendant's driving 
in a "willful and wanton [manner] in violation of the 
rights and safety of others and [her]self" and her "de-
meanor" in court. 
 

2   Defendant repeatedly refused to surrender 
her driver's license, as ordered by the court, and 
did not accede until threatened with contempt and 
arrest. 
3   At the time the municipal court reviewed de-
fendant's history of moving violations, her driv-
er's abstract revealed convictions for: improper 
passing in 1990, N.J.S.A. 39:4-85; failure to ob-
serve a traffic signal in 1991, N.J.S.A 39:4-81; 
speeding in 1991, N.J.S.A. 39:4-98; failure to 
yield to a pedestrian in 1992, N.J.S.A. 39:4-36; 
obstructing passage of other vehicles in 1993, 
N.J.S.A. 39:4-67; speeding in 2000, N.J.S.A. 
39:4-98; unsafe operation of a motor vehicle in 
2003, N.J.S.A. 39:4-97.2; careless driving in 
2003, N.J.S.A. 39:4-97; obstructing passage of 
other vehicles in 2005, N.J.S.A. 39:4-67; and un-
safe operation of a motor vehicle in 2006, 
N.J.S.A. 39:4-97.2. 

B. 

The Superior Court, Law Division, in a trial de novo 
on the record, found defendant [**215]  guilty of reck-
less driving and imposed the same fines, costs, and  
[***16] forty-five-day license suspension meted out by 
the municipal court. 4 The Law Division found that de-
fendant's willful violation of the reckless-driving statute, 
combined with her past driving infractions, justified the 
license suspension. At this proceeding, defendant had the 
services of appointed counsel and challenged the consti-
tutionality of N.J.S.A. 39:5-31, which empowers the 
court to suspend a defendant's license. The Law Division 
rejected defendant's constitutional challenge that the 
statute invested municipal court judges with "unbridled 
discretion" and did not give fair notice of the penalty. 5  
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4   Defendant did not challenge the other motor 
vehicle convictions or the fines imposed. She also 
waived the argument that she should have been 
appointed counsel in municipal court. 
5   At some point, defendant's license suspen-
sion was stayed pending appeal. By that time, her 
driving privileges had been suspended for ap-
proximately twenty days. 

 
C.  

The Appellate Division upheld the constitutionality 
of N.J.S.A. 39:5-31. State v. Moran, 408 N.J. Super. 412, 
420-21, 975 A.2d 480 (App.Div.2009). The panel deter-
mined that the legislative and administrative develop-
ment of the motor-vehicle-point system,  [*319]  which  
[***17] allows for an administrative license suspension 
when a driver accumulates a specified number of points 
related to traffic violations, did not repeal by implication 
N.J.S.A. 39:5-31, which predated the promulgation of the 
point system. Id. at 422-24, 975 A.2d 480. The panel also 
found that defendant had "fair notice" of the potential of 
a driver's license suspension, as contained in N.J.S.A. 
39:5-31, because the statute is a "published law of this 
State" and every person is conclusively presumed to 
know the law." Id. at 425, 975 A.2d 480 (citation and 
internal quotation marks omitted). 

Additionally, the panel rejected defendant's argu-
ments that the statutory language of N.J.S.A. 39:5-31 is 
constitutionally overbroad and vague. Id. at 427-29, 975 
A.2d 480. The panel did "appreciate defendant's concern 
that no guidelines or standards are provided, nor is any 
limit set, in N.J.S.A. 39:5-31." Id. at 432, 975 A.2d 480. 
However, it concluded that arbitrary municipal court 
sentences could be corrected at a sentencing de novo in 
the Law Division and by the process of appellate review. 
Ibid. Although the panel found that the statute was not 
constitutionally infirm, it offered guidance to judges in 
exercising their discretion whether to suspend  [***18] a 
license under N.J.S.A. 39:5-31 and, if so, the length of 
the suspension. Id. at 433, 975 A.2d 480. It directed 
judges to consider (1) the factors discussed in Cresse v. 
Parsekian, 81 N.J. Super. 536, 549, 196 A.2d 256 
(App.Div.1963), aff'd, 43 N.J. 326, 204 A.2d 348 (1964); 
(2) relevant aggravating and mitigating factors in the 
Code of Criminal Justice, N.J.S.A. 2C:44-1(a) and (b), 
that could be tailored to motor vehicle offenses; and (3) 
"the length of suspensions authorized for specific of-
fenses in the Motor Vehicle Code as a basis for compar-
ison and proportionality." Moran, supra, 408 N.J. Super. 
at 433, 975 A.2d 480. 

Applying those standards, the panel reviewed de-
fendant's extensive history of driving infractions, the 
seriousness of the offense, and the need for deterrence 

and concluded that the forty-five day suspension consti-
tuted an appropriate exercise of discretion. Id. at 433-34, 
975 A.2d 480. 

 [*320]  D. 

Defendant filed a petition for certification raising 
three challenges to the validity of [**216]  N.J.S.A. 
39:5-31. Defendant claims that the statute contains a 
"hidden" penalty provision that denied her fair notice of 
the potential sentence she was facing; the statute is "con-
stitutionally vague or overbroad"; and the statute confers 
on judges "unbridled discretion  [***19] to impose, 
without terms or limitation," a period of license suspen-
sion, in violation of the due-process guarantees of the 
Fourteenth Amendment to the United States Constitution 
and Article I, Paragraph 1 of the New Jersey Constitu-
tion. We granted certification. State v. Moran, 200 N.J. 
547, 985 A.2d 645 (2009). 

We now address each of those issues. 
 
II.  

We agree with the Appellate Division that defendant 
was on fair notice of the penalty provisions that flowed 
from a reck-less-driving violation. Moran, supra, 408 
N.J. Super. at 425, 975 A.2d 480. Ignorance of a sen-
tencing provision that is published in the codified laws of 
this State--and available in bound volumes located in 
most law firms, in county and state offices, and in many 
other locales, and on-line--is not a defense. Every person 
is presumed to know the law. Barlow v. United States, 32 
U.S. (7 Pet.) 404, 411, 8 L. Ed. 728, 731 (1833) (noting 
"common maxim, familiar to all minds, that ignorance of 
the law will not excuse any person, either civilly or 
criminally"). The claim that the penalty provision of 
N.J.S.A. 39:5-31 is "hidden" from reckless drivers is not 
supported by general legal principles or reality. Practi-
tioners in our municipal courts are  [***20] well aware 
of this statutory provision. See 25 New Jersey Practice, 
Motor Vehicle Law and Practice § 8:22, at 198 (Robert 
Ramsey) (4th ed. 2009) (noting that N.J.S.A. 39:5-31 is 
used in municipal courts); State v. Dunn, 45 N.J. Super. 
224, 227-28, 132 A.2d 318 (App.Div.1957) (noting that 
in speeding case court may revoke driver's license when 
motorist is guilty of "willful violation" as set forth in 
N.J.S.A. 39:5-31);  [*321]  State v. Bookbinder, 76 N.J. 
Super. 443, 445, 184 A.2d 869 (Cty.Ct.1962) (same), 
aff'd, 82 N.J. Super. 179, 197 A.2d 35 (App.Div.1963). 

The reckless-driving statute provides that a convic-
tion for a first offense is punishable by a jail term not to 
exceed sixty days and/or a fine between $ 50 and $ 200. 
N.J.S.A. 39:4-96. Five points are also assessed against 
the defendant's driving record. N.J.A.C. 13:19-10.1. 6 
Reckless driving, like many other offenses and violations 
defined in the New Jersey Statutes, is set forth in a par-
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ticular statute that prescribes certain fixed penalties, but 
also is subject to a statutory provision that permits for a 
sentence enhancement. Oftentimes, a primary statute 
defining a violation or offense does not cross-reference a 
sentence-enhancement provision. Indeed, in the New 
Jersey  [***21] Code of Criminal Justice, offenses de-
fined in a particular statute do not necessarily 
cross-reference sentencing provisions found in other 
parts of the Code. 7 Compare N.J.S.A. 2C:11-1 to 
2C:41-6.2 [**217]  (Subtitle 2, "Definition of Specific 
Offenses"), with N.J.S.A. 2C:43-1 to 2C:45-4 (selected 
provisions of Subtitle 3, "Sentencing"). 
 

6   The Chief Administrator of the Motor Vehi-
cle Commission (MVC) is authorized to adminis-
tratively suspend the license of a driver who ac-
cumulates a specified number of points in a cer-
tain time frame. N.J.S.A. 39:5-30.8; see also 
N.J.A.C. 13:19-10.2 (setting forth periods of sus-
pension). 
7   For example, the robbery statute, N.J.S.A. 
2C:15-1, does not cross-reference various poten-
tial sentencing enhancements. Aside from the 
general punishment provisions applicable to first 
and second-degree crimes, N.J.S.A. 
2C:43-6(a)(1)-(2), a person convicted of robbery 
is exposed to a period of eighty-five percent pa-
role ineligibility, N.J.S.A. 2C:43-7.2(a), (d)(9), a 
minimum term of ten years if certain weapons 
were used during the offense, N.J.S.A. 
2C:43-6(g), and an extended term, N.J.S.A 
2C:43-7(a), 2C:44-3. 

N.J.S.A. 39:5-31 authorizes the suspension of driv-
ing privileges for  [***22] "such willful violation of any 
of the provisions of this subtitle." That statute is located 
in Chapter 5 of Title 39 ("Enforcement and Procedure") 
and is found in Subtitle 1, which encompasses all provi-
sions from N.J.S.A. 39:1-1 to N.J.S.A. 39:5G-2. The sen-
tencing-enhancement provision of N.J.S.A. 39:5-31 is in 
the Motor Vehicle Code, not secreted in statutory 
schemes dealing with  [*322]  taxation, the environ-
ment, or elections. We therefore reject defendant's argu-
ment that she was not on "fair notice" of a potential li-
cense suspension for reckless driving. 
 
III.  

We next turn to defendant's argument that N.J.S.A. 
39:5-31 is "constitutionally vague or overbroad," there-
fore vesting in our municipal court and Law Division 
judges "unbridled discretion" to impose a period of li-
cense suspension without limitation. The State is not 
indifferent to defendant's claim and understands that 
N.J.S.A. 39:5-31, read literally, gives sweeping discretion 
to judges to impose license suspensions. The State asks 

this Court to construe N.J.S.A. 39:5-31 in a reasoned 
way--by enunciating standards channeling the discretion 
exercised by judges--that will render the statute constitu-
tional. 

A. 

To discern the meaning  [***23] of a statute, we 
must begin by looking at its language. N.J.S.A. 39:5-31 
provides: 
  

   The director or any magistrate before 
whom any hearing under this subtitle is 
had may revoke the license of any person 
to drive a motor vehicle, when such per-
son shall have been guilty of such willful 
violation of any of the provisions of this 
subtitle as shall, in the discretion of the 
magistrate, justify such revocation. 8 

 
  
 
 

8   The definition of magistrate includes judges 
of the municipal court and Superior Court. 
N.J.S.A. 39:1-1. 

The reckless-driving statute, N.J.S.A. 39:4-96, falls 
within the "subtitle" referenced by N.J.S.A. 39:5-31. 
Therefore, a driver who engages in a "willful violation" 
of the reckless-driving statute is subject to a license rev-
ocation if the violation "shall, in the discretion of the 
magistrate, justify such revocation." N.J.S.A. 39:5-31 
(emphasis added). A person violates the reckless-driving 
statute when he or she "drives a vehicle heedlessly, in 
willful or wanton disregard of the rights or safety of oth-
ers, in a manner so  [*323]  as to endanger, or be likely 
to endanger, a person or property." N.J.S.A. 39:4-96 
(emphasis added). 

Significantly, the term willful is used in both 
N.J.S.A. 39:4-96  [***24] and N.J.S.A. 39:5-31. The 
word "willful" is found in many provisions of the New 
Jersey Statutes Annotated. We must assign to that word 
its "generally accepted meaning, according to the ap-
proved usage of the language." N.J.S.A. 1:1-1; DiPros-
pero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 (2005) 
("We ascribe to the statutory words their ordinary mean-
ing and significance. . . ."). Willful has been defined as 
"deliberate, voluntary, or intentional," Webster's Una-
bridged Dictionary of the English Language 2175 
(2001), "but not necessarily malicious," Black's Law 
Dictionary 1737 (9th ed. 2009); cf. N.J.S.A. 2C:2-2(b)(1) 
(defining "purposely"). Statutory [**218]  words must 
be read in context and in harmony with related provi-
sions to give meaning to the legislation as a whole. Di-
Prospero, supra, 183 N.J. at 492, 874 A.2d 1039. 
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When read in context with related provisions, the 
word willful conveys a different import in N.J.S.A. 
39:4-96 and N.J.S.A. 39:5-31. In the reckless-driving 
statute, the word "willful" bespeaks a deliberate or inten-
tional disregard of the lives and property of others in the 
manner in which a driver operates a vehicle. In N.J.S.A. 
39:5-31, the term "willful" suggests a deliberate viola-
tion of certain motor-vehicle  [***25] statutes. A willful 
violation of the reckless-driving statute necessarily in-
volves a state of mind and conduct that exceed reckless 
driving itself. Thus, to trigger the license suspension 
provisions of N.J.S.A. 39:5-31, a driver must engage in 
an aggravated form of reckless driving. 

The paradigm for distinguishing between reckless 
driving and a willful violation of the reckless-driving 
statute can be found in the New Jersey Code of Criminal 
Justice. A person who recklessly causes the death of an-
other is guilty of manslaughter, N.J.S.A. 2C:11-4(b)(1), 
or vehicular homicide, N.J.S.A. 2C:11-5(a), whereas one 
who "recklessly causes death under circumstances mani-
festing extreme indifference to human life," N.J.S.A. 
2C:11-4(a)(1), is  [*324]  guilty of aggravated man-
slaughter. 9 Reckless manslaughter involves the possible 
risk of causing death, whereas aggravated manslaughter 
involves the probable risk of causing death. See State v. 
Breakiron, 108 N.J. 591, 605, 532 A.2d 199 (1987); 
Model Jury Charges (Criminal), Murder, Pas-
sion/Provocation and Aggravated/Reckless Manslaughter 
(May 2009). 
 

9   Under the manslaughter provision of the 
Code, a person acts recklessly "when he con-
sciously disregards a substantial and unjustifiable  
[***26] risk" that death will result from his con-
duct. See N.J.S.A. 2C:2-2(b)(3) (defining "reck-
lessly"); N.J.S.A. 2C:11-4(b)(1). 

Those concepts have resonance in distinguishing 
between the reckless-driving statute, N.J.S.A. 39:4-96, 
and a willful violation of that statute, N.J.S.A. 39:5-31. 
We perceive the following demarcation: reckless drivers 
act in a way "likely to endanger[] a person or property," 
N.J.S.A. 39:4-96, and those willfully violating the reck-
less-driving statute engage in conduct that is highly 
"likely to endanger[ ] a person or property," see N.J.S.A. 
39:4-96, 39:5-31. Thus, the difference between reckless 
driving and a willful violation of the reckless-driving 
statute is a matter of degree. The distinctions we draw 
will ensure that municipal court judges invoke N.J.S.A. 
39:5-31 only in reckless-driving cases that present ag-
gravating circumstances. 10  
 

10   Here, we apply N.J.S.A. 39:5-31 to the 
reckless-driving statute. We do not address how 

N.J.S.A. 39:5-31 would apply to other motor ve-
hicle statutes. 

We have defined those circumstances that will war-
rant a judge invoking the license-suspension provision of 
N.J.S.A. 39:5-31. Now, we must give guidance to judges 
in determining  [***27] whether to impose a suspension 
for a willful violation of a motor vehicle statute and, if 
so, the appropriate length of the suspension. 

B. 

N.J.S.A. 39:5-31 grants a municipal court judge, for 
the willful violation of certain motor-vehicle statutes, the 
authority to revoke a motorist's driving privileges "as 
shall, in the discretion of  [*325]  the magistrate, justify 
such revocation." The statute itself provides no standards 
or guidelines to channel the discretion of municipal 
[**219]  court and Law Division judges who must de-
termine whether to impose a license suspension for a 
"willful violation" of any of the applicable motor-vehicle 
statutes and, if so, for how long. Indeed, N.J.S.A. 39:5-31 
places no limits on the outermost length of a license sus-
pension that may be imposed. 

We disagree with the Appellate Division in this case 
that the arbitrary application of a standardless sentencing 
provision will be less arbitrary when there are layers of 
appellate review. Moran, supra, 408 N.J. Super. at 432, 
975 A.2d 480. The Law Division, if it finds a defendant 
guilty after a trial de novo from a municipal court con-
viction, is required to impose a new sentence. R. 
3:23-8(e). Without guidelines, unbounded discretion 
exercised  [***28] by a Law Division judge is no less a 
problem. Moreover, an appellate court--without guide-
lines or standards to apply--is hardly in a position to de-
termine whether the municipal court or Law Division has 
abused its sentencing discretion. 

However a license to drive is denominated, either as 
a right or a privilege, a license suspension may not be 
imposed arbitrarily. The loss of driving privileges for a 
reckless-driving conviction constitutes a consequence of 
magnitude that triggers certain rights, such as the right to 
counsel. See Rodriguez v. Rosenblatt, 58 N.J. 281, 
294-95, 277 A.2d 216 (1971); R. 7:3-2(b); Guidelines for 
Determination of Consequence of Magnitude, Pressler, 
Current N.J. Court Rules, Appendix to Part VII to R. 
7:3-2 at 2309 (2010); see also State v. Hamm, 121 N.J. 
109, 124, 577 A.2d 1259 (1990) (eschewing "outworn 
distinction" whether driving is right or privilege), cert. 
denied, 499 U.S. 947, 111 S. Ct. 1413, 113 L. Ed. 2d 466 
(1991). The suspension of a driver's license is a conse-
quence of magnitude because a license to drive in this 
State "is nearly a necessity," as it is the primary means 
that most people use to travel to work and carry out life's 
daily chores. Hamm, supra, 121 N.J. at 124, 577 A.2d 
1259.  [***29] No one would suggest that a court can 
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take away one's driving privileges on a  [*326]  whim 
or capriciously. Procedural safeguards apply to sentenc-
ing in our municipal courts and Superior Courts. See, 
e.g., N.J.S.A. 2C:43-2(e); R. 3:21-4; R. 7:9-1(b). The 
need for standards governing license suspensions touches 
on core constitutional principles. 

Random and unpredictable sentencing is anathema 
to notions of due process. See United States v. Batchel-
der, 442 U.S. 114, 123, 99 S. Ct. 2198, 2204, 60 L. Ed. 
2d 755, 764 (1979) ("[V]ague sentencing provisions may 
pose constitutional questions if they do not state with 
sufficient clarity the consequences of violating a given 
criminal statute."); New Jersey State Parole Bd. v. Byrne, 
93 N.J. 192, 210-12, 460 A.2d 103 (1983). Vague laws 
violate due process by failing to "provide adequate notice 
of their scope and sufficient guidance for their applica-
tion." See State v. Cameron, 100 N.J. 586, 591, 498 A.2d 
1217 (1985). 

We have long recognized that "there can be no jus-
tice without a predictable degree of uniformity in sen-
tencing." State v. Hodge, 95 N.J. 369, 379, 471 A.2d 389 
(1984). Disparate sentencing undermines public confi-
dence in the fairness of our justice system. Indeed, the 
dominant goal  [***30] of the Code of Criminal Justice 
was uniformity in sentencing, State v. Kromphold, 162 
N.J. 345, 352, 744 A.2d 640 (2000), replacing "the un-
fettered sentencing discretion of prior law with a struc-
tured discretion designed to foster less arbitrary and 
more equal sentences," State v. Roth, 95 N.J. 334, 345, 
471 A.2d 370 (1984); see also N.J.S.A. 2C:1-2(b) (listing 
"general purposes of the provisions governing the sen-
tencing of offenders," including [**220]  "[t]o safeguard 
offenders against excessive, disproportionate or arbitrary 
punishment" and "[t]o give fair warning of the nature of 
the sentences that may be imposed on conviction of an 
offense"). 

This Court often has taken affirmative steps to en-
sure that sentencing and disposition procedures, whether 
authorized by statute or court rule, will not produce 
widely disparate results for similarly situated defendants. 
See, e.g., State v. Brimage, 153 N.J. 1, 22-25, 706 A.2d 
1096 (1998) (ordering Attorney General to  [*327]  
promulgate plea offer guidelines to eliminate in-
ter-county disparity in sentencing); State v. Yarbough, 
100 N.J. 627, 643-44, 498 A.2d 1239 (1985) (adopting 
six criteria as general guidelines for judges in determin-
ing whether to impose concurrent or consecutive sen-
tences), cert. denied, 475 U.S. 1014, 106 S. Ct. 1993, 89 
L. Ed. 2d 308 (1986),  [***31] superseded in part by 
N.J.S.A. 2C:44-5; State v. Leonardis (Leonardis I), 71 
N.J. 85, 97-98, 109, 363 A.2d 321 (1976) (requiring pre-
trial intervention programs be implemented according to 
formal, uniform guidelines and instituting procedures for 
judicial review to "alleviate existing suspicions about the 

arbitrariness of given decisions"), aff'd on reh'g, 
(Leonardis II), 73 N.J. 360, 388, 375 A.2d 607 (1977). 

Cresse, supra, 81 N.J. Super. at 548-49, 196 A.2d 
256, dealt with N.J.S.A. 39:5-30, a statute comparable to 
N.J.S.A. 39:5-31, and addressed the power of the Direc-
tor of the then-Division of Motor Vehicles to impose 
administrative license suspensions for motor vehicle in-
fractions. 11 The case arose in the context of an automo-
bile accident that was purportedly caused by the defend-
ant and resulted in the death of a passenger in another 
car. Id. at 539, 196 A.2d 256. N.J.S.A. 39:5-30 did not 
place a limitation on the length of the suspension that the 
Director could impose; nor did it set standards to control 
the exercise of his authority. Cresse, supra, 81 N.J. Su-
per. at 548, 196 A.2d 256. The Appellate Division enu-
merated a number of factors that the Director should 
consider in determining whether to impose a license 
suspension for a motor vehicle violation  [***32] and, if 
so, for how long. Id. at 549, 196 A.2d 256. 12 We af-
firmed. Cresse v. Parsekian, 43 N.J. 326, 204 A.2d 348 
(1964). 
 

11   The New Jersey Motor Vehicle Commis-
sion is the successor agency to the Division of 
Motor Vehicles. N.J.S.A. 39:2A-4; L. 2003, c. 13, 
§ 4 (approved Jan. 28, 2003). 
12   The Appellate Division directed the Direc-
tor to consider the following factors: 
  

   the facts which constitute the 
particular violation; whether the 
motorist was willful or reckless, or 
merely negligent, and, if merely 
negligent, how negligent; how 
long the motorist has been driving; 
whether this is his first offense; 
whether he has been involved in 
any accidents; his age and physical 
condition; whether there were any 
aggravating circumstances, such 
as drinking, or, on the other hand, 
whether there were extenuating 
circumstances. 

[Cresse, supra, 81 N.J. Super. 
at 549, 196 A.2d 256.] 

 
  

 [*328]  In Cresse, supra, the Appellate Division 
recognized that it would be impossible to evaluate 
whether the Director abused his discretion if no applica-
ble standards governed his decision-making authority. 81 
N.J. Super. at 548, 196 A.2d 256. The case is but one 
example in which our courts have superimposed stand-
ards on the exercise of authority, granted to a judge or 
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other government official,  [***33] to ensure compli-
ance with tenets of due process or fundamental fairness, 
thus avoiding a constitutional challenge. 

Article VI, Section 2, Paragraph 3 of the New Jersey 
Constitution provides that "[t]he Supreme Court shall 
make rules governing the administration of all courts 
[**221]  in the State and, subject to the law, the practice 
and procedure in all such courts." To ensure uniformity 
in sentencing, and that defendants similarly situated 
are--to a reasonable degree--similarly treated, we draw 
on our constitutional powers, N.J. Const. art. VI, § 2, P 3, 
to set standards for our municipal court and Law Divi-
sion judges in exercising their discretion under N.J.S.A. 
39:5-31. Cf. State v. Broom-Smith, 201 N.J. 229, 235-36, 
989 A.2d 840 (2010) (exercising Court's constitutional 
supervisory authority to set standards for cross-assigning 
municipal court judges to other municipal courts). We 
essentially affirm the approach taken by the Appellate 
Division, which offered "guidance" by suggesting that 
municipal court and Law Division judges consider cer-
tain factors before imposing a license suspension. Mo-
ran, supra, 408 N.J. Super. at 433, 975 A.2d 480. 

For ease of reference, we direct municipal court and 
Law Division judges  [***34] to consider the following 
factors in determining whether to impose a license sus-
pension under N.J.S.A. 39:5-31, and, if so, the length of 
the suspension: the nature and circumstances  [*329]  
of the defendant's conduct, including whether the con-
duct posed a high risk of danger to the public or caused 
physical harm or property damage; the defendant's driv-
ing record, including the defendant's age and length of 
time as a licensed driver, and the number, seriousness, 
and frequency of prior infractions; whether the defendant 
was infraction-free for a substantial period before the 
most recent violation or whether the nature and extent of 
the defendant's driving record indicates that there is a 
substantial risk that he or she will commit another viola-
tion; whether the character and attitude of the defendant 
indicate that he or she is likely or unlikely to commit 
another violation; whether the defendant's conduct was 
the result of circumstances unlikely to recur; whether a 
license suspension would cause excessive hardship to the 
defendant and/or dependants; and the need for personal 
deterrence. Cf. N.J.S.A. 39:5-30c (enumerating factors to 
be considered by MVC in determining appropriateness of 
imposing  [***35] maximum suspension of three years). 
Any other relevant factor clearly identified by the court 
may be considered as well. It is not necessarily the num-

ber of factors that apply but the weight to be attributed to 
a factor or factors. 

Comparisons to motor vehicle statutes that impose 
mandatory license suspensions may also be a useful 
guide in some cases. For example, the assistant prosecu-
tor who argued before this Court referenced the driv-
ing-while-intoxicated (DWI) statute, N.J.S.A. 39:4-50, 
which requires a license suspension between seven and 
twelve months for a first offense of driving with a blood 
alcohol level over .10 percent, N.J.S.A. 39:4-50(a)(1)(ii), 
to suggest that a license suspension in this case greater 
than that permitted for a first-time DWI might be exces-
sive. See also N.J.S.A. 39:5-30b (authorizing MVC to 
suspend license for no longer than three years if license 
suspended three times in three years). Of course, here the 
suspension imposed was forty-five days. 

A municipal court or Superior Court judge must ar-
ticulate the reasons for imposing a period of license sus-
pension. Cf. R. 7:9-1(b) (requiring municipal court to 
state reasons for sentencing  [*330]  in disorder-
ly-person- [***36] and petty-disorderly-person-offense 
cases); R. 3:21-4(g) (requiring judges to state reasons for 
imposing sentence in criminal cases). Requiring a state-
ment of reasons for suspending a license pursuant to 
N.J.S.A. 39:5-31, guided by the standards discussed 
above, will enhance appellate review and be a further 
safeguard against arbitrariness in sentencing. Cf.  
[**222] State v. Miller, 108 N.J. 112, 122, 527 A.2d 
1362 (1987) (remanding for statement of reasons to fa-
cilitate appellate review). 
 
IV.  

Having defined the meaning of a "willful violation" 
under N.J.S.A. 39:5-31 and having set standards that will 
guide the discretion of judges imposing license suspen-
sions under that statute, we conclude that the statute is 
neither vague nor overbroad, nor does it give unbridled 
discretion to sentencing judges. However, we reverse the 
Appellate Division, which affirmed the Law Division's 
forty-five day suspension of defendant's driving privi-
leges, because neither the parties nor the municipal court 
and Law Division had the benefit of our ruling in this 
case. In fairness to defendant, we remand to the munici-
pal court for proceedings consistent with this  [***37] 
opinion. 

CHIEF JUSTICE RABNER and JUSTICES LONG, 
LaVECCHIA, WALLACE, RIVERA-SOTO, and 
HOENS join in JUSTICE ALBIN's opinion. 
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Page 2 494 
405 N.J. Super. 324, *; 964 A.2d 804, **; 

2009 N.J. Super. LEXIS 33, *** 

he would have exercised that discretion differently. He 
entered an order finding defendant guilty of violating 
N.J.S.A. 39:4-50. Defendant now appeals to this court, 
arguing that it was error to order the sequestration of his 
expert. We are compelled to agree. 

N.J.R.E. 615 provides simply that "[a]t the request of 
a party or on the courfs own motion, the court may, in 
accordance [*327] with law, enter an order sequestering 
witnesses." 

Whether to order sequestration generally rests within 
the sound discretion of the trial court. State v. Miller, 299 
N.J. Super. 387, 399, 691 A.2d 377 (App. Div.), certif. 
denied, 151 N.J. 464,700 A.2d 877 (1997). 

That discretion, however, must be exercised in light 
of the underlying policy of sequestering witnesses 
[***4] during a proceeding. "The reason for sequestra-
tion is to prevent prospective witnesses from hearing 
what the other witnesses detail in their evidence, for the 
less a witness hears of another's testimony the more 
likely is he to declare his own knowledge simply and 
unbiased." Ibid. (quoting State v. Di Modica, 40 N.J. 
404,413, 192 A.2d 825 (1963)). 

Defendant's expert, however, was not being called to 
testify with respect to his knowledge of the underlying 
facts of this incident for, quite simply, he had no knowl-
edge of those underlying facts. Rather, he was being 
called to offer an expert opinion on the validity and reli-
ability of the blood alcohol readings that were obtained 
through the Breathalyzer testing. We note that no ques-
tion was raised with respect to the qualifications of de-
fendant's expert; both the municipal court judge and the 
Law Division judge were familiar with the individual 
and recognized him as an expert. 

To sustain a finding of driving while intoxicated, 
there must be proof of the "proper administration" of the 
test before the results can be admitted into evidence and 
relied upon. [**807] State v. Maure, 240 N.J. Super. 
269, 279, 573 A.2d 186 (App. Div. 1990), afl'd 123 N.J. 
457, 588 A.2d 383 (1991) (citation omitted). [***5] 
"This includes full proof that the equipment was in 

proper order, the operator qualified and the test given 
correctly." Ibid. (citation omitted). 

In our judgment, State v. Lanzel, supra, the case 
upon which the municipal court judge and the Law Divi-
sion judge both relied, is distinguishable from the present 
matter. The issue in that case arose in the context of a 
pre-trial hearing at which both the State and the defen-
dant presented expert psychiatric testimony. A [*328] 
sequestration order had been entered, and the assistant 
prosecutor sought leave to have her expert remain in the 
courtroom while defendant's expert testified; she noted 
that the State had not received the updated reports from 
defendant's expert. 253 N.J. Super. at 169, 601 A.2d 259. 
Further, she argued that the testimony of her expert 
would not be influenced by his having heard the testi-
mony of defendant's expert "because the proposed testi-
mony of each expert is contradictory to the other." Ibid. 
The trial court rejected these arguments, concluding that 
to exempt the expert from sequestration "would contra
vene the purpose of sequestration, which is to secure the 
opinion uninfluenced by the evidence of another expert. 11 

Id. at 172, 601 A.2d 259. 

Here, we (***6] are not confronted with a case in 
which each side has an expert witness, each holding 
opinions differing from the other. Rather, defendant 
seeks to present an expert who will offer an opinion on 
the sufficiency and reliability of the testing methods em-
ployed by the police. The most reliable way to secure 
that opinion would be to permit the proposed expert to 
hear the testimony by which the State seeks to secure the 
admission of those test results. 

Further, we are of the view that to interpret N.J.R.E. 
615 to authorize the routine sequestration of expert wit
nesses in a matter such as this is contrary to the terms of 
N.J.R.E. 703, which provides that an expert may base his 
opinion upon "facts or data ... perceived by or made 
known to the expert at or before the hearing." By its use 
of the preposition "at," the rule clearly envisions an ex
pert observing trial proceedings and then commenting 
upon what he has heard. 

The order under review is reversed, and the matter is 
remanded to the trial court for further proceedings. 
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OPINION 

 [**213]  [*315]  Justice ALBIN delivered the 
opinion of the Court. 

Defendant Laura Moran was found guilty in munic-
ipal court of reckless driving, a violation of N.J.S.A. 
39:4-96. In addition to imposing penalties specifically 
referenced in N.J.S.A. 39:4-96, the municipal court judge 
suspended defendant's driving privileges for forty-five 
days under N.J.S.A. 39:5-31. The Superior Court, Law 

Division, in a trial de novo, upheld defendant's reck-
less-driving conviction and imposed the same sentence. 
The Appellate Division affirmed and set forth standards 
for the imposition of license suspensions under N.J.S.A. 
39:5-31 in future cases. State v. Moran, 408 N.J. Super. 
412, 432-33, 975 A.2d 480 (App.Div.2009). 

N.J.S.A. 39:5-31 authorizes  [***11] a municipal 
court or Law Division judge to "revoke the license of any 
person to drive a motor vehicle, when such person shall 
have been guilty of such willful violation of any of the 
provisions of [N.J.S.A. 39:1-1 to 39:5G-2] as shall, in the 
discretion of the [judge], justify such revocation." 1 De-
fendant claims that she did not receive "fair notice" that 
she was facing a potential license suspension "hidden" in 
N.J.S.A. 39:5-31. She also challenges the constitutionali-
ty of N.J.S.A. 39:5-31, contending that the statute is 
vague and overbroad, and gives "unbridled discretion" to 
judges to impose a license suspension without any statu-
tory limitation on the length of such a suspension. 
 

1   For purposes of N.J.S.A. 39:5-31, there is no 
meaningful distinction between revocation and 
suspension of driving privileges. See Moran, su-
pra, 408 N.J. Super. at 432 n.2, 975 A.2d 480; cf. 
N.J.A.C. 13:21-9.4(c) (including revocation and 
suspension in term "suspension of driving privi-
lege" for purposes of license restoration). 

We hold that the license-suspension provision of 
N.J.S.A. 39:5-31, which is published in the Motor Vehi-
cle Code of the New Jersey Statutes Annotated, is not 
"hidden," and that defendant, like all  [***12] motorists, 
is presumed to know the law. To ensure that 

 [*316]  license suspensions meted out pursuant to 
N.J.S.A. 39:5-31 are imposed in a reasonably fair and 
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uniform manner, so that similarly situated defendants are 
treated similarly, today we define the term "willful viola-
tion" contained in N.J.S.A. 39:5-31 and enunciate sen-
tencing standards to guide municipal court and Law Di-
vision judges. In setting these guidelines, we exercise our 
supervisory authority over our court system for the pur-
pose of achieving just ends. N.J. Const. art. VI, § 2, P 3; 
State v. Romero, 191 N.J. 59, 74-75, 922 A.2d 693 
(2007). The procedural protections we put in place will 
obviate the constitutional concerns raised by defendant. 

Based on the guidelines established in this opinion, 
we remand to the municipal court to consider anew 
whether to impose a suspension and, if so, the length of 
the suspension. We therefore reverse the judgment of the 
Appellate Division upholding the Law Division's for-
ty-five-day suspension of defendant's driving privileges. 
 
I.  

A. 

At her trial in the Aberdeen Municipal Court, de-
fendant Laura Moran represented [**214]  herself. The 
State called one witness, Officer Roger Peter of the Ab-
erdeen Township Police Department,  [***13] who tes-
tified to observations he made while parked in a patrol 
car near the intersection of Lloyd Road and Route 34, 
shortly before 2:00 a.m. on August 3, 2007. Stopped at a 
red light in the northbound lane of Route 34 were a trac-
tor-trailer and, behind it, one other vehicle. Just as the 
light was turning green, defendant, driving a four-door 
sedan northbound on Route 34 in the left-turn-only lane, 
passed the two vehicles without making a left turn. In-
stead, defendant crossed the Lloyd Road intersection and 
cut in front of the tractor-trailer. But for the fortuity of 
the light turning green, it did not appear to the officer 
that defendant could have stopped for the red light. 

 [*317]  Officer Peter then stopped defendant's car. 
From the outset, defendant was uncooperative. She re-
peatedly refused to hand over her license, registration, 
and insurance cards, to turn the ignition off, and to step 
out of the car. Eventually, with the assistance of a 
back-up officer, Officer Peter was able to open defend-
ant's car door, and then she voluntarily exited the vehicle. 
Officer Peter determined that defendant was not intoxi-
cated, and defendant permitted the officers to retrieve her 
documents from the car.  [***14] Officer Peter then 
issued defendant summonses for reckless driving, 
N.J.S.A. 39:4-96, improper display of a license plate, 
N.J.S.A. 39:3-33, and obstruction of the windshield, 
N.J.S.A. 39:3-74. 

Defendant took the stand, testifying that, on the 
evening in question, she "was not in a good mood, driv-
ing home [and] was pretty upset about things in [her] 
life." She stated that "[t]he reason why I went in front of 

the tractor trailer is because I wanted to get into that lane, 
I was in the other lane. That's why I went in front of it." 

The court found defendant guilty of the three motor 
vehicle charges and imposed a $ 206 fine, $ 33 in costs, 
and a forty-five-day license suspension for reckless 
driving; a $ 36 fine and $ 33 in costs for the improperly 
displayed plate; and a $ 36 fine and $ 33 in costs for the 
obstructed windshield. During the proceedings, defend-
ant was highly emotional, obstreperous, and disruptive. 
After the court rendered its decision, defendant respond-
ed, "I'm going home and I don't drive reckless. . . . I have 
a perfect driving record, I'm not taking [the ticket]." 2 
Before sentencing defendant, the court reviewed de-
fendant's history of numerous motor vehicle violations.  
[***15] 3 The court justified the imposition of a license 
suspension  [*318]  based on both defendant's driving 
in a "willful and wanton [manner] in violation of the 
rights and safety of others and [her]self" and her "de-
meanor" in court. 
 

2   Defendant repeatedly refused to surrender 
her driver's license, as ordered by the court, and 
did not accede until threatened with contempt and 
arrest. 
3   At the time the municipal court reviewed de-
fendant's history of moving violations, her driv-
er's abstract revealed convictions for: improper 
passing in 1990, N.J.S.A. 39:4-85; failure to ob-
serve a traffic signal in 1991, N.J.S.A 39:4-81; 
speeding in 1991, N.J.S.A. 39:4-98; failure to 
yield to a pedestrian in 1992, N.J.S.A. 39:4-36; 
obstructing passage of other vehicles in 1993, 
N.J.S.A. 39:4-67; speeding in 2000, N.J.S.A. 
39:4-98; unsafe operation of a motor vehicle in 
2003, N.J.S.A. 39:4-97.2; careless driving in 
2003, N.J.S.A. 39:4-97; obstructing passage of 
other vehicles in 2005, N.J.S.A. 39:4-67; and un-
safe operation of a motor vehicle in 2006, 
N.J.S.A. 39:4-97.2. 

B. 

The Superior Court, Law Division, in a trial de novo 
on the record, found defendant [**215]  guilty of reck-
less driving and imposed the same fines, costs, and  
[***16] forty-five-day license suspension meted out by 
the municipal court. 4 The Law Division found that de-
fendant's willful violation of the reckless-driving statute, 
combined with her past driving infractions, justified the 
license suspension. At this proceeding, defendant had the 
services of appointed counsel and challenged the consti-
tutionality of N.J.S.A. 39:5-31, which empowers the 
court to suspend a defendant's license. The Law Division 
rejected defendant's constitutional challenge that the 
statute invested municipal court judges with "unbridled 
discretion" and did not give fair notice of the penalty. 5  
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4   Defendant did not challenge the other motor 
vehicle convictions or the fines imposed. She also 
waived the argument that she should have been 
appointed counsel in municipal court. 
5   At some point, defendant's license suspen-
sion was stayed pending appeal. By that time, her 
driving privileges had been suspended for ap-
proximately twenty days. 

 
C.  

The Appellate Division upheld the constitutionality 
of N.J.S.A. 39:5-31. State v. Moran, 408 N.J. Super. 412, 
420-21, 975 A.2d 480 (App.Div.2009). The panel deter-
mined that the legislative and administrative develop-
ment of the motor-vehicle-point system,  [*319]  which  
[***17] allows for an administrative license suspension 
when a driver accumulates a specified number of points 
related to traffic violations, did not repeal by implication 
N.J.S.A. 39:5-31, which predated the promulgation of the 
point system. Id. at 422-24, 975 A.2d 480. The panel also 
found that defendant had "fair notice" of the potential of 
a driver's license suspension, as contained in N.J.S.A. 
39:5-31, because the statute is a "published law of this 
State" and every person is conclusively presumed to 
know the law." Id. at 425, 975 A.2d 480 (citation and 
internal quotation marks omitted). 

Additionally, the panel rejected defendant's argu-
ments that the statutory language of N.J.S.A. 39:5-31 is 
constitutionally overbroad and vague. Id. at 427-29, 975 
A.2d 480. The panel did "appreciate defendant's concern 
that no guidelines or standards are provided, nor is any 
limit set, in N.J.S.A. 39:5-31." Id. at 432, 975 A.2d 480. 
However, it concluded that arbitrary municipal court 
sentences could be corrected at a sentencing de novo in 
the Law Division and by the process of appellate review. 
Ibid. Although the panel found that the statute was not 
constitutionally infirm, it offered guidance to judges in 
exercising their discretion whether to suspend  [***18] a 
license under N.J.S.A. 39:5-31 and, if so, the length of 
the suspension. Id. at 433, 975 A.2d 480. It directed 
judges to consider (1) the factors discussed in Cresse v. 
Parsekian, 81 N.J. Super. 536, 549, 196 A.2d 256 
(App.Div.1963), aff'd, 43 N.J. 326, 204 A.2d 348 (1964); 
(2) relevant aggravating and mitigating factors in the 
Code of Criminal Justice, N.J.S.A. 2C:44-1(a) and (b), 
that could be tailored to motor vehicle offenses; and (3) 
"the length of suspensions authorized for specific of-
fenses in the Motor Vehicle Code as a basis for compar-
ison and proportionality." Moran, supra, 408 N.J. Super. 
at 433, 975 A.2d 480. 

Applying those standards, the panel reviewed de-
fendant's extensive history of driving infractions, the 
seriousness of the offense, and the need for deterrence 

and concluded that the forty-five day suspension consti-
tuted an appropriate exercise of discretion. Id. at 433-34, 
975 A.2d 480. 

 [*320]  D. 

Defendant filed a petition for certification raising 
three challenges to the validity of [**216]  N.J.S.A. 
39:5-31. Defendant claims that the statute contains a 
"hidden" penalty provision that denied her fair notice of 
the potential sentence she was facing; the statute is "con-
stitutionally vague or overbroad"; and the statute confers 
on judges "unbridled discretion  [***19] to impose, 
without terms or limitation," a period of license suspen-
sion, in violation of the due-process guarantees of the 
Fourteenth Amendment to the United States Constitution 
and Article I, Paragraph 1 of the New Jersey Constitu-
tion. We granted certification. State v. Moran, 200 N.J. 
547, 985 A.2d 645 (2009). 

We now address each of those issues. 
 
II.  

We agree with the Appellate Division that defendant 
was on fair notice of the penalty provisions that flowed 
from a reck-less-driving violation. Moran, supra, 408 
N.J. Super. at 425, 975 A.2d 480. Ignorance of a sen-
tencing provision that is published in the codified laws of 
this State--and available in bound volumes located in 
most law firms, in county and state offices, and in many 
other locales, and on-line--is not a defense. Every person 
is presumed to know the law. Barlow v. United States, 32 
U.S. (7 Pet.) 404, 411, 8 L. Ed. 728, 731 (1833) (noting 
"common maxim, familiar to all minds, that ignorance of 
the law will not excuse any person, either civilly or 
criminally"). The claim that the penalty provision of 
N.J.S.A. 39:5-31 is "hidden" from reckless drivers is not 
supported by general legal principles or reality. Practi-
tioners in our municipal courts are  [***20] well aware 
of this statutory provision. See 25 New Jersey Practice, 
Motor Vehicle Law and Practice § 8:22, at 198 (Robert 
Ramsey) (4th ed. 2009) (noting that N.J.S.A. 39:5-31 is 
used in municipal courts); State v. Dunn, 45 N.J. Super. 
224, 227-28, 132 A.2d 318 (App.Div.1957) (noting that 
in speeding case court may revoke driver's license when 
motorist is guilty of "willful violation" as set forth in 
N.J.S.A. 39:5-31);  [*321]  State v. Bookbinder, 76 N.J. 
Super. 443, 445, 184 A.2d 869 (Cty.Ct.1962) (same), 
aff'd, 82 N.J. Super. 179, 197 A.2d 35 (App.Div.1963). 

The reckless-driving statute provides that a convic-
tion for a first offense is punishable by a jail term not to 
exceed sixty days and/or a fine between $ 50 and $ 200. 
N.J.S.A. 39:4-96. Five points are also assessed against 
the defendant's driving record. N.J.A.C. 13:19-10.1. 6 
Reckless driving, like many other offenses and violations 
defined in the New Jersey Statutes, is set forth in a par-
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ticular statute that prescribes certain fixed penalties, but 
also is subject to a statutory provision that permits for a 
sentence enhancement. Oftentimes, a primary statute 
defining a violation or offense does not cross-reference a 
sentence-enhancement provision. Indeed, in the New 
Jersey  [***21] Code of Criminal Justice, offenses de-
fined in a particular statute do not necessarily 
cross-reference sentencing provisions found in other 
parts of the Code. 7 Compare N.J.S.A. 2C:11-1 to 
2C:41-6.2 [**217]  (Subtitle 2, "Definition of Specific 
Offenses"), with N.J.S.A. 2C:43-1 to 2C:45-4 (selected 
provisions of Subtitle 3, "Sentencing"). 
 

6   The Chief Administrator of the Motor Vehi-
cle Commission (MVC) is authorized to adminis-
tratively suspend the license of a driver who ac-
cumulates a specified number of points in a cer-
tain time frame. N.J.S.A. 39:5-30.8; see also 
N.J.A.C. 13:19-10.2 (setting forth periods of sus-
pension). 
7   For example, the robbery statute, N.J.S.A. 
2C:15-1, does not cross-reference various poten-
tial sentencing enhancements. Aside from the 
general punishment provisions applicable to first 
and second-degree crimes, N.J.S.A. 
2C:43-6(a)(1)-(2), a person convicted of robbery 
is exposed to a period of eighty-five percent pa-
role ineligibility, N.J.S.A. 2C:43-7.2(a), (d)(9), a 
minimum term of ten years if certain weapons 
were used during the offense, N.J.S.A. 
2C:43-6(g), and an extended term, N.J.S.A 
2C:43-7(a), 2C:44-3. 

N.J.S.A. 39:5-31 authorizes the suspension of driv-
ing privileges for  [***22] "such willful violation of any 
of the provisions of this subtitle." That statute is located 
in Chapter 5 of Title 39 ("Enforcement and Procedure") 
and is found in Subtitle 1, which encompasses all provi-
sions from N.J.S.A. 39:1-1 to N.J.S.A. 39:5G-2. The sen-
tencing-enhancement provision of N.J.S.A. 39:5-31 is in 
the Motor Vehicle Code, not secreted in statutory 
schemes dealing with  [*322]  taxation, the environ-
ment, or elections. We therefore reject defendant's argu-
ment that she was not on "fair notice" of a potential li-
cense suspension for reckless driving. 
 
III.  

We next turn to defendant's argument that N.J.S.A. 
39:5-31 is "constitutionally vague or overbroad," there-
fore vesting in our municipal court and Law Division 
judges "unbridled discretion" to impose a period of li-
cense suspension without limitation. The State is not 
indifferent to defendant's claim and understands that 
N.J.S.A. 39:5-31, read literally, gives sweeping discretion 
to judges to impose license suspensions. The State asks 

this Court to construe N.J.S.A. 39:5-31 in a reasoned 
way--by enunciating standards channeling the discretion 
exercised by judges--that will render the statute constitu-
tional. 

A. 

To discern the meaning  [***23] of a statute, we 
must begin by looking at its language. N.J.S.A. 39:5-31 
provides: 
  

   The director or any magistrate before 
whom any hearing under this subtitle is 
had may revoke the license of any person 
to drive a motor vehicle, when such per-
son shall have been guilty of such willful 
violation of any of the provisions of this 
subtitle as shall, in the discretion of the 
magistrate, justify such revocation. 8 

 
  
 
 

8   The definition of magistrate includes judges 
of the municipal court and Superior Court. 
N.J.S.A. 39:1-1. 

The reckless-driving statute, N.J.S.A. 39:4-96, falls 
within the "subtitle" referenced by N.J.S.A. 39:5-31. 
Therefore, a driver who engages in a "willful violation" 
of the reckless-driving statute is subject to a license rev-
ocation if the violation "shall, in the discretion of the 
magistrate, justify such revocation." N.J.S.A. 39:5-31 
(emphasis added). A person violates the reckless-driving 
statute when he or she "drives a vehicle heedlessly, in 
willful or wanton disregard of the rights or safety of oth-
ers, in a manner so  [*323]  as to endanger, or be likely 
to endanger, a person or property." N.J.S.A. 39:4-96 
(emphasis added). 

Significantly, the term willful is used in both 
N.J.S.A. 39:4-96  [***24] and N.J.S.A. 39:5-31. The 
word "willful" is found in many provisions of the New 
Jersey Statutes Annotated. We must assign to that word 
its "generally accepted meaning, according to the ap-
proved usage of the language." N.J.S.A. 1:1-1; DiPros-
pero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 (2005) 
("We ascribe to the statutory words their ordinary mean-
ing and significance. . . ."). Willful has been defined as 
"deliberate, voluntary, or intentional," Webster's Una-
bridged Dictionary of the English Language 2175 
(2001), "but not necessarily malicious," Black's Law 
Dictionary 1737 (9th ed. 2009); cf. N.J.S.A. 2C:2-2(b)(1) 
(defining "purposely"). Statutory [**218]  words must 
be read in context and in harmony with related provi-
sions to give meaning to the legislation as a whole. Di-
Prospero, supra, 183 N.J. at 492, 874 A.2d 1039. 
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When read in context with related provisions, the 
word willful conveys a different import in N.J.S.A. 
39:4-96 and N.J.S.A. 39:5-31. In the reckless-driving 
statute, the word "willful" bespeaks a deliberate or inten-
tional disregard of the lives and property of others in the 
manner in which a driver operates a vehicle. In N.J.S.A. 
39:5-31, the term "willful" suggests a deliberate viola-
tion of certain motor-vehicle  [***25] statutes. A willful 
violation of the reckless-driving statute necessarily in-
volves a state of mind and conduct that exceed reckless 
driving itself. Thus, to trigger the license suspension 
provisions of N.J.S.A. 39:5-31, a driver must engage in 
an aggravated form of reckless driving. 

The paradigm for distinguishing between reckless 
driving and a willful violation of the reckless-driving 
statute can be found in the New Jersey Code of Criminal 
Justice. A person who recklessly causes the death of an-
other is guilty of manslaughter, N.J.S.A. 2C:11-4(b)(1), 
or vehicular homicide, N.J.S.A. 2C:11-5(a), whereas one 
who "recklessly causes death under circumstances mani-
festing extreme indifference to human life," N.J.S.A. 
2C:11-4(a)(1), is  [*324]  guilty of aggravated man-
slaughter. 9 Reckless manslaughter involves the possible 
risk of causing death, whereas aggravated manslaughter 
involves the probable risk of causing death. See State v. 
Breakiron, 108 N.J. 591, 605, 532 A.2d 199 (1987); 
Model Jury Charges (Criminal), Murder, Pas-
sion/Provocation and Aggravated/Reckless Manslaughter 
(May 2009). 
 

9   Under the manslaughter provision of the 
Code, a person acts recklessly "when he con-
sciously disregards a substantial and unjustifiable  
[***26] risk" that death will result from his con-
duct. See N.J.S.A. 2C:2-2(b)(3) (defining "reck-
lessly"); N.J.S.A. 2C:11-4(b)(1). 

Those concepts have resonance in distinguishing 
between the reckless-driving statute, N.J.S.A. 39:4-96, 
and a willful violation of that statute, N.J.S.A. 39:5-31. 
We perceive the following demarcation: reckless drivers 
act in a way "likely to endanger[] a person or property," 
N.J.S.A. 39:4-96, and those willfully violating the reck-
less-driving statute engage in conduct that is highly 
"likely to endanger[ ] a person or property," see N.J.S.A. 
39:4-96, 39:5-31. Thus, the difference between reckless 
driving and a willful violation of the reckless-driving 
statute is a matter of degree. The distinctions we draw 
will ensure that municipal court judges invoke N.J.S.A. 
39:5-31 only in reckless-driving cases that present ag-
gravating circumstances. 10  
 

10   Here, we apply N.J.S.A. 39:5-31 to the 
reckless-driving statute. We do not address how 

N.J.S.A. 39:5-31 would apply to other motor ve-
hicle statutes. 

We have defined those circumstances that will war-
rant a judge invoking the license-suspension provision of 
N.J.S.A. 39:5-31. Now, we must give guidance to judges 
in determining  [***27] whether to impose a suspension 
for a willful violation of a motor vehicle statute and, if 
so, the appropriate length of the suspension. 

B. 

N.J.S.A. 39:5-31 grants a municipal court judge, for 
the willful violation of certain motor-vehicle statutes, the 
authority to revoke a motorist's driving privileges "as 
shall, in the discretion of  [*325]  the magistrate, justify 
such revocation." The statute itself provides no standards 
or guidelines to channel the discretion of municipal 
[**219]  court and Law Division judges who must de-
termine whether to impose a license suspension for a 
"willful violation" of any of the applicable motor-vehicle 
statutes and, if so, for how long. Indeed, N.J.S.A. 39:5-31 
places no limits on the outermost length of a license sus-
pension that may be imposed. 

We disagree with the Appellate Division in this case 
that the arbitrary application of a standardless sentencing 
provision will be less arbitrary when there are layers of 
appellate review. Moran, supra, 408 N.J. Super. at 432, 
975 A.2d 480. The Law Division, if it finds a defendant 
guilty after a trial de novo from a municipal court con-
viction, is required to impose a new sentence. R. 
3:23-8(e). Without guidelines, unbounded discretion 
exercised  [***28] by a Law Division judge is no less a 
problem. Moreover, an appellate court--without guide-
lines or standards to apply--is hardly in a position to de-
termine whether the municipal court or Law Division has 
abused its sentencing discretion. 

However a license to drive is denominated, either as 
a right or a privilege, a license suspension may not be 
imposed arbitrarily. The loss of driving privileges for a 
reckless-driving conviction constitutes a consequence of 
magnitude that triggers certain rights, such as the right to 
counsel. See Rodriguez v. Rosenblatt, 58 N.J. 281, 
294-95, 277 A.2d 216 (1971); R. 7:3-2(b); Guidelines for 
Determination of Consequence of Magnitude, Pressler, 
Current N.J. Court Rules, Appendix to Part VII to R. 
7:3-2 at 2309 (2010); see also State v. Hamm, 121 N.J. 
109, 124, 577 A.2d 1259 (1990) (eschewing "outworn 
distinction" whether driving is right or privilege), cert. 
denied, 499 U.S. 947, 111 S. Ct. 1413, 113 L. Ed. 2d 466 
(1991). The suspension of a driver's license is a conse-
quence of magnitude because a license to drive in this 
State "is nearly a necessity," as it is the primary means 
that most people use to travel to work and carry out life's 
daily chores. Hamm, supra, 121 N.J. at 124, 577 A.2d 
1259.  [***29] No one would suggest that a court can 
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take away one's driving privileges on a  [*326]  whim 
or capriciously. Procedural safeguards apply to sentenc-
ing in our municipal courts and Superior Courts. See, 
e.g., N.J.S.A. 2C:43-2(e); R. 3:21-4; R. 7:9-1(b). The 
need for standards governing license suspensions touches 
on core constitutional principles. 

Random and unpredictable sentencing is anathema 
to notions of due process. See United States v. Batchel-
der, 442 U.S. 114, 123, 99 S. Ct. 2198, 2204, 60 L. Ed. 
2d 755, 764 (1979) ("[V]ague sentencing provisions may 
pose constitutional questions if they do not state with 
sufficient clarity the consequences of violating a given 
criminal statute."); New Jersey State Parole Bd. v. Byrne, 
93 N.J. 192, 210-12, 460 A.2d 103 (1983). Vague laws 
violate due process by failing to "provide adequate notice 
of their scope and sufficient guidance for their applica-
tion." See State v. Cameron, 100 N.J. 586, 591, 498 A.2d 
1217 (1985). 

We have long recognized that "there can be no jus-
tice without a predictable degree of uniformity in sen-
tencing." State v. Hodge, 95 N.J. 369, 379, 471 A.2d 389 
(1984). Disparate sentencing undermines public confi-
dence in the fairness of our justice system. Indeed, the 
dominant goal  [***30] of the Code of Criminal Justice 
was uniformity in sentencing, State v. Kromphold, 162 
N.J. 345, 352, 744 A.2d 640 (2000), replacing "the un-
fettered sentencing discretion of prior law with a struc-
tured discretion designed to foster less arbitrary and 
more equal sentences," State v. Roth, 95 N.J. 334, 345, 
471 A.2d 370 (1984); see also N.J.S.A. 2C:1-2(b) (listing 
"general purposes of the provisions governing the sen-
tencing of offenders," including [**220]  "[t]o safeguard 
offenders against excessive, disproportionate or arbitrary 
punishment" and "[t]o give fair warning of the nature of 
the sentences that may be imposed on conviction of an 
offense"). 

This Court often has taken affirmative steps to en-
sure that sentencing and disposition procedures, whether 
authorized by statute or court rule, will not produce 
widely disparate results for similarly situated defendants. 
See, e.g., State v. Brimage, 153 N.J. 1, 22-25, 706 A.2d 
1096 (1998) (ordering Attorney General to  [*327]  
promulgate plea offer guidelines to eliminate in-
ter-county disparity in sentencing); State v. Yarbough, 
100 N.J. 627, 643-44, 498 A.2d 1239 (1985) (adopting 
six criteria as general guidelines for judges in determin-
ing whether to impose concurrent or consecutive sen-
tences), cert. denied, 475 U.S. 1014, 106 S. Ct. 1993, 89 
L. Ed. 2d 308 (1986),  [***31] superseded in part by 
N.J.S.A. 2C:44-5; State v. Leonardis (Leonardis I), 71 
N.J. 85, 97-98, 109, 363 A.2d 321 (1976) (requiring pre-
trial intervention programs be implemented according to 
formal, uniform guidelines and instituting procedures for 
judicial review to "alleviate existing suspicions about the 

arbitrariness of given decisions"), aff'd on reh'g, 
(Leonardis II), 73 N.J. 360, 388, 375 A.2d 607 (1977). 

Cresse, supra, 81 N.J. Super. at 548-49, 196 A.2d 
256, dealt with N.J.S.A. 39:5-30, a statute comparable to 
N.J.S.A. 39:5-31, and addressed the power of the Direc-
tor of the then-Division of Motor Vehicles to impose 
administrative license suspensions for motor vehicle in-
fractions. 11 The case arose in the context of an automo-
bile accident that was purportedly caused by the defend-
ant and resulted in the death of a passenger in another 
car. Id. at 539, 196 A.2d 256. N.J.S.A. 39:5-30 did not 
place a limitation on the length of the suspension that the 
Director could impose; nor did it set standards to control 
the exercise of his authority. Cresse, supra, 81 N.J. Su-
per. at 548, 196 A.2d 256. The Appellate Division enu-
merated a number of factors that the Director should 
consider in determining whether to impose a license 
suspension for a motor vehicle violation  [***32] and, if 
so, for how long. Id. at 549, 196 A.2d 256. 12 We af-
firmed. Cresse v. Parsekian, 43 N.J. 326, 204 A.2d 348 
(1964). 
 

11   The New Jersey Motor Vehicle Commis-
sion is the successor agency to the Division of 
Motor Vehicles. N.J.S.A. 39:2A-4; L. 2003, c. 13, 
§ 4 (approved Jan. 28, 2003). 
12   The Appellate Division directed the Direc-
tor to consider the following factors: 
  

   the facts which constitute the 
particular violation; whether the 
motorist was willful or reckless, or 
merely negligent, and, if merely 
negligent, how negligent; how 
long the motorist has been driving; 
whether this is his first offense; 
whether he has been involved in 
any accidents; his age and physical 
condition; whether there were any 
aggravating circumstances, such 
as drinking, or, on the other hand, 
whether there were extenuating 
circumstances. 

[Cresse, supra, 81 N.J. Super. 
at 549, 196 A.2d 256.] 

 
  

 [*328]  In Cresse, supra, the Appellate Division 
recognized that it would be impossible to evaluate 
whether the Director abused his discretion if no applica-
ble standards governed his decision-making authority. 81 
N.J. Super. at 548, 196 A.2d 256. The case is but one 
example in which our courts have superimposed stand-
ards on the exercise of authority, granted to a judge or 
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OPINION 

 [*325]  [**805]  The opinion of the court was de-
livered by 

WEFING, P.J.A.D. 

Following a trial de novo in the Law Division, de-
fendant was found guilty of driving while intoxicated, 
N.J.S.A. 39:4-50. He appeals from that conviction. After 
reviewing the record in light of the contentions advanced 
on appeal, we reverse. 

Defendant was stopped while driving on August 12, 
2007, in Lake Como. The facts surrounding that stop are 
not material to this appeal. He agreed to take a breatha-
lyzer test, and the results showed a blood alcohol level of 

.13 and .14. Defendant was arrested and charged with 
driving while intoxicated. 

 [*326]  Defendant, together with his attorney, ap-
peared on November 20 in the Lake Como Municipal 
Court to defend against the charge.  [***2] Defendant's 
attorney had retained [**806]  the services of an expert 
to assist him in the defense. Following argument, the 
municipal court judge granted the request of the munici-
pal prosecutor for a sequestration order and directed that 
defendant's expert was subject to that order. The munici-
pal court dismissed the objections of defendant's attorney 
that such an order would hamper his ability to cross-
examine the prosecution's witnesses. The municipal court 
judge indicated that defense counsel, if he felt the need to 
consult with his expert before proceeding to cross-
examination, could either take accurate notes of the tes-
timony or order a transcript of the relevant testimony and 
then consult with his expert. The municipal court judge 
relied upon State v. Lanzel, 253 N.J. Super. 168, 601 
A.2d 259 (Law Div. 1991), which held that expert wit-
nesses are as subject to sequestration as lay witnesses. 

Faced with that ruling, defendant entered a condi-
tional plea of guilty, waiving any jurisdictional defects 
and any question of jeopardy. Defendant agreed upon the 
record that if the sequestration order were reversed in the 
Law Division, the matter would be remanded to the mu-
nicipal court for trial, and the prosecution  [***3] would 
be free to seek to establish either a per se violation 
through the Breathalyzer readings or a violation based 
upon the arresting officer's observations of defendant. 
All parties agreed that the purpose of proceeding in this 
fashion was to permit defendant to appeal the sequestra-
tion order to the Law Division. 

The Law Division judge, after argument, found that 
the municipal court judge had not abused his discretion 
in excluding defendant's expert, although he noted that 
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405 N.J. Super. 324, *; 964 A.2d 804, **; 

2009 N.J. Super. LEXIS 33, *** 

he would have exercised that discretion differently. He 
entered an order finding defendant guilty of violating 
N.J.S.A. 39:4-50. Defendant now appeals to this court, 
arguing that it was error to order the sequestration of his 
expert. We are compelled to agree. 

N.J.R.E. 615 provides simply that "[a]t the request of 
a party or on the court's own motion, the court may, in 
accordance  [*327]  with law, enter an order sequestering 
witnesses." 

Whether to order sequestration generally rests within 
the sound discretion of the trial court. State v. Miller, 299 
N.J. Super. 387, 399, 691 A.2d 377 (App. Div.), certif. 
denied, 151 N.J. 464, 700 A.2d 877 (1997). 

That discretion, however, must be exercised in light 
of the underlying policy of sequestering witnesses  
[***4] during a proceeding. "The reason for sequestra-
tion is to prevent prospective witnesses from hearing 
what the other witnesses detail in their evidence, for the 
less a witness hears of another's testimony the more 
likely is he to declare his own knowledge simply and 
unbiased." Ibid. (quoting State v. Di Modica, 40 N.J. 
404, 413, 192 A.2d 825 (1963)). 

Defendant's expert, however, was not being called to 
testify with respect to his knowledge of the underlying 
facts of this incident for, quite simply, he had no knowl-
edge of those underlying facts. Rather, he was being 
called to offer an expert opinion on the validity and reli-
ability of the blood alcohol readings that were obtained 
through the Breathalyzer testing. We note that no ques-
tion was raised with respect to the qualifications of de-
fendant's expert; both the municipal court judge and the 
Law Division judge were familiar with the individual 
and recognized him as an expert. 

To sustain a finding of driving while intoxicated, 
there must be proof of the "proper administration" of the 
test before the results can be admitted into evidence and 
relied upon.  [**807] State v. Maure,  240 N.J. Super. 
269, 279, 573 A.2d 186 (App. Div. 1990), aff'd 123 N.J. 
457, 588 A.2d 383 (1991) (citation omitted).  [***5] 
"This includes full proof that the equipment was in 

proper order, the operator qualified and the test given 
correctly." Ibid. (citation omitted). 

In our judgment, State v. Lanzel, supra, the case 
upon which the municipal court judge and the Law Divi-
sion judge both relied, is distinguishable from the present 
matter. The issue in that case arose in the context of a 
pre-trial hearing at which both the State and the defen-
dant presented expert psychiatric testimony. A  [*328]  
sequestration order had been entered, and the assistant 
prosecutor sought leave to have her expert remain in the 
courtroom while defendant's expert testified; she noted 
that the State had not received the updated reports from 
defendant's expert. 253 N.J. Super. at 169, 601 A.2d 259. 
Further, she argued that the testimony of her expert 
would not be influenced by his having heard the testi-
mony of defendant's expert "because the proposed testi-
mony of each expert is contradictory to the other." Ibid. 
The trial court rejected these arguments, concluding that 
to exempt the expert from sequestration "would contra-
vene the purpose of sequestration, which is to secure the 
opinion uninfluenced by the evidence of another expert." 
Id. at 172, 601 A.2d 259. 

Here, we  [***6] are not confronted with a case in 
which each side has an expert witness, each holding 
opinions differing from the other. Rather, defendant 
seeks to present an expert who will offer an opinion on 
the sufficiency and reliability of the testing methods em-
ployed by the police. The most reliable way to secure 
that opinion would be to permit the proposed expert to 
hear the testimony by which the State seeks to secure the 
admission of those test results. 

Further, we are of the view that to interpret N.J.R.E. 
615 to authorize the routine sequestration of expert wit-
nesses in a matter such as this is contrary to the terms of 
N.J.R.E. 703, which provides that an expert may base his 
opinion upon "facts or data ... perceived by or made 
known to the expert at or before the hearing." By its use 
of the preposition "at," the rule clearly envisions an ex-
pert observing trial proceedings and then commenting 
upon what he has heard. 

The order under review is reversed, and the matter is 
remanded to the trial court for further proceedings. 
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other government official,  [***33] to ensure compli-
ance with tenets of due process or fundamental fairness, 
thus avoiding a constitutional challenge. 

Article VI, Section 2, Paragraph 3 of the New Jersey 
Constitution provides that "[t]he Supreme Court shall 
make rules governing the administration of all courts 
[**221]  in the State and, subject to the law, the practice 
and procedure in all such courts." To ensure uniformity 
in sentencing, and that defendants similarly situated 
are--to a reasonable degree--similarly treated, we draw 
on our constitutional powers, N.J. Const. art. VI, § 2, P 3, 
to set standards for our municipal court and Law Divi-
sion judges in exercising their discretion under N.J.S.A. 
39:5-31. Cf. State v. Broom-Smith, 201 N.J. 229, 235-36, 
989 A.2d 840 (2010) (exercising Court's constitutional 
supervisory authority to set standards for cross-assigning 
municipal court judges to other municipal courts). We 
essentially affirm the approach taken by the Appellate 
Division, which offered "guidance" by suggesting that 
municipal court and Law Division judges consider cer-
tain factors before imposing a license suspension. Mo-
ran, supra, 408 N.J. Super. at 433, 975 A.2d 480. 

For ease of reference, we direct municipal court and 
Law Division judges  [***34] to consider the following 
factors in determining whether to impose a license sus-
pension under N.J.S.A. 39:5-31, and, if so, the length of 
the suspension: the nature and circumstances  [*329]  
of the defendant's conduct, including whether the con-
duct posed a high risk of danger to the public or caused 
physical harm or property damage; the defendant's driv-
ing record, including the defendant's age and length of 
time as a licensed driver, and the number, seriousness, 
and frequency of prior infractions; whether the defendant 
was infraction-free for a substantial period before the 
most recent violation or whether the nature and extent of 
the defendant's driving record indicates that there is a 
substantial risk that he or she will commit another viola-
tion; whether the character and attitude of the defendant 
indicate that he or she is likely or unlikely to commit 
another violation; whether the defendant's conduct was 
the result of circumstances unlikely to recur; whether a 
license suspension would cause excessive hardship to the 
defendant and/or dependants; and the need for personal 
deterrence. Cf. N.J.S.A. 39:5-30c (enumerating factors to 
be considered by MVC in determining appropriateness of 
imposing  [***35] maximum suspension of three years). 
Any other relevant factor clearly identified by the court 
may be considered as well. It is not necessarily the num-

ber of factors that apply but the weight to be attributed to 
a factor or factors. 

Comparisons to motor vehicle statutes that impose 
mandatory license suspensions may also be a useful 
guide in some cases. For example, the assistant prosecu-
tor who argued before this Court referenced the driv-
ing-while-intoxicated (DWI) statute, N.J.S.A. 39:4-50, 
which requires a license suspension between seven and 
twelve months for a first offense of driving with a blood 
alcohol level over .10 percent, N.J.S.A. 39:4-50(a)(1)(ii), 
to suggest that a license suspension in this case greater 
than that permitted for a first-time DWI might be exces-
sive. See also N.J.S.A. 39:5-30b (authorizing MVC to 
suspend license for no longer than three years if license 
suspended three times in three years). Of course, here the 
suspension imposed was forty-five days. 

A municipal court or Superior Court judge must ar-
ticulate the reasons for imposing a period of license sus-
pension. Cf. R. 7:9-1(b) (requiring municipal court to 
state reasons for sentencing  [*330]  in disorder-
ly-person- [***36] and petty-disorderly-person-offense 
cases); R. 3:21-4(g) (requiring judges to state reasons for 
imposing sentence in criminal cases). Requiring a state-
ment of reasons for suspending a license pursuant to 
N.J.S.A. 39:5-31, guided by the standards discussed 
above, will enhance appellate review and be a further 
safeguard against arbitrariness in sentencing. Cf.  
[**222] State v. Miller, 108 N.J. 112, 122, 527 A.2d 
1362 (1987) (remanding for statement of reasons to fa-
cilitate appellate review). 
 
IV.  

Having defined the meaning of a "willful violation" 
under N.J.S.A. 39:5-31 and having set standards that will 
guide the discretion of judges imposing license suspen-
sions under that statute, we conclude that the statute is 
neither vague nor overbroad, nor does it give unbridled 
discretion to sentencing judges. However, we reverse the 
Appellate Division, which affirmed the Law Division's 
forty-five day suspension of defendant's driving privi-
leges, because neither the parties nor the municipal court 
and Law Division had the benefit of our ruling in this 
case. In fairness to defendant, we remand to the munici-
pal court for proceedings consistent with this  [***37] 
opinion. 

CHIEF JUSTICE RABNER and JUSTICES LONG, 
LaVECCHIA, WALLACE, RIVERA-SOTO, and 
HOENS join in JUSTICE ALBIN's opinion. 
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PER CURIAM 

 Defendant Jonathan E. Downs appeals the November 29, 2012 

Law Division order affirming the municipal court's denial of his 

motion to dismiss outstanding charges on speedy trial grounds.  

We reverse. 

 On April 13, 2012, defendant entered a conditional plea to 

driving while intoxicated (DWI), N.J.S.A. 39:4-50, reserving his 

February 14, 2014 

779

772



A-1688-12T4 
2 

right to pursue this appeal.  Defendant was charged with DWI on 

February 2, 2010, and also charged with reckless driving, 

N.J.S.A. 39:4-96, careless driving, N.J.S.A. 39:4-97, parking in 

a no-parking zone, N.J.S.A. 39:4-138(g), operation of a motor 

vehicle with a controlled dangerous substance, N.J.S.A. 39:4-

49.1, and possession of a controlled dangerous substance with 

intent to distribute, N.J.S.A. 2C:35-5(a)(1).  Defendant was 

arraigned February 4, 2010.   

The indictable offense was dismissed February 26, 2010.  

Defendant had requested discovery from the Hamilton Township 

Police Department (HTPD) earlier, on February 17, 2010.  On 

March 3, 2010, HTPD notified defendant that it was not 

authorized to release the information and directed him to the 

Mercer County Prosecutor's Office.  Upon contacting that office, 

on March 22, 2010, defendant was advised of the dismissal.  He 

again requested discovery from HTPD, following up with a phone 

call on March 31. 

 Because the file could not be located, however, discovery 

was not provided until July 2011, some sixteen months later.  On 

July 13, 2011, the municipal court notified defendant of his 

pretrial conference.  Defendant expressed his intent to file a 

motion to dismiss, based on speedy trial, at the subsequent 

court appearance on August 3, 2011.  The application was filed 
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October 4, 2011.  After analyzing the relevant factors as to 

speedy trial applications pursuant to Barker v. Wingo, 407 U.S. 

514, 530, 92 S. Ct. 2182, 2192, 33 L. Ed. 101, 117 (1972), the 

municipal court judge denied the motion, concluding defendant 

had not shown any prejudice.   

The Law Division judge in a written decision found that the 

531-day delay, albeit prolonged, was not "by itself . . . 

determinative."  Characterizing the reason for the delay as 

"somewhat uncertain," the Law Division judge ultimately 

attributed it to the lack of attention by both parties.  The 

judge also asked whether the reason for delay favored either 

party, finding it did not.  He agreed that defendant made a 

timely assertion of his right to speedy trial.  Because the 

judge found that defendant suffered minimal prejudice as a 

result of the delay, dismissal was unwarranted.  The delay was 

not initiated by the State, but "due to the fact that the case 

was placed in transit status, and its location was unknown."  

The judge therefore concluded defendant essentially acquiesced 

in the failure to prosecute by failing to make further discovery 

or status inquiries following his March 31, 2010 phone call.  

That fact, coupled with the minimal prejudice suffered by 

defendant, "compel[led] the conclusion that [defendant's] motion 

781

774



A-1688-12T4 
4 

to dismiss for violation of his right to a speedy trial must be 

denied." 

 State v. Cahill, 213 N.J. 253 (2013), was not decided until 

some months after the Law Division's decision.  Unlike the prior 

tribunals, we have the benefit of that analysis, significant 

because the facts are so similar.   

In that case, like in this one, the defendant was charged 

with various motor vehicle offenses in addition to an indictable 

matter.  Id. at 257.  The defendant eventually entered a guilty 

plea to the indictable charge, and the related traffic offenses 

were returned to the municipal court.  Id. at 259.  No further 

action was taken for sixteen months between defendant's sentence 

date in the Law Division on the indictable charge and his 

receipt of the trial notice in the municipal court.  Ibid.   

In Cahill, the Supreme Court noted that "[o]nce a defendant 

asserts a violation of his right to a speedy trial, the 

government is required to identify the reason for the delay."  

Id. at 266.  A "neutral reason," such as the one in this case 

where the State has been merely negligent in its management of 

the file, is also to be weighed against the government.  Ibid.  

Ultimately it is the government's responsibility "to prosecute 

cases in a timely fashion."  Ibid.  Significantly, the Court 

noted that a defendant does not have an obligation to bring 
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himself to trial; in other words, he or she need not engage in 

extraordinary efforts to bring the matter to a close.  Ibid.  In 

every case, individual examination of the circumstances must be 

made, as no "rigid bright-line try-or-dismiss-rule" has been 

adopted.  Id. at 270.   

 In Cahill, the sixteen months that elapsed from the remand 

to the municipal court until notice of the first trial date was 

found to be a significant delay triggering consideration of the 

last three Barker factors.  Id. at 273.  The first requirement 

was met on an almost per se basis, namely, that the delay was 

excessive.  Ibid.  A DWI charge is straightforward; therefore a 

sixteen-month delay needed to be weighed against the State.  See 

ibid.   

That defendant did not assert his right to a speedy trial 

until after receiving the pre-trial notice was not weighed 

against him.  Id. at 274.  In fact, the Court noted that 

defendant's silence did not "counterbalance the lengthy and 

unexplained delay in bringing th[e] matter to a conclusion.  

Sixteen months [wa]s a long time to dispose of a driving-while-

intoxicated case."  Ibid.   

 The Court also noted that the final Barker factor, 

prejudice to the defendant, did not require actual evidence of 

prejudice.  As the Court said, a judge should assume any person 
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involved even in a quasi-criminal matter such as a DWI "would 

experience some measure of anxiety by the existence of a pending 

and long-unresolved charge.  This [wa]s particularly true when 

one of the sanctions, a license suspension, would have a 

dramatic impact on defendant's daily activities and ability to 

earn a living."  Id. at 275.  On balance, the Court opined "that 

the extensive and unexplained delay, coupled with the 

generalized anxiety and personal prejudice occasioned by the 

protracted resolution of this matter, require[d] a finding that 

the State violated defendant's right to a speedy trial."  Ibid.  

The charge was dismissed.  Id. at 276.  

 The Cahill analysis is dispositive given the factual 

similarities between the two situations.  There is little 

difference between the Court's consideration of the Barker v. 

Wingo factors in Cahill and any assessment of the factors in 

defendant's situation.  If anything, in this instance, defendant 

more actively attempted to bring the matter to an end.  He 

requested discovery around the time the indictable charge 

against him was dismissed, to no avail.  Despite his best 

efforts, he was put off and shuttled between the HTPD and the 

Mercer County Prosecutor's Office.  Misplacing a DWI file is not 

an adequate reason for a sixteen-month delay.  Accordingly, we 

reverse the finding of the Law Division judge and dismiss. 
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 Reversed and remanded for entry of a judgment in accordance 

with this decision. 
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Defendant John R. Iskander appeals from a February 4, 2008, 

judgment of conviction of driving while intoxicated (DWI) on 

which a sentence of license revocation for ten years, ninety 

days inpatient and outpatient rehabilitation, ninety days 

community service, and various fines and penalties were imposed. 

495 

821

814



Defendant entered a conditional plea, preserving his right to 

appeal the denial of his requests for a speedy trial, a jury 

trial, and suppression of certain evidence. We reverse. 

Because the issues on appeal have been limited to the 

speedy-trial and jury-trial issues, our discussion of the facts 

is limited to those bearing on these two issues. On August 28, 

2003, Rutgers University Police Officer Matthew Ganzer charged 

defendant with various motor-vehicle violations, including his 

third DWI offense. Ganzer observed defendant traveling at a 

high rate of speed on Route 1 in New Brunswick. He followed 

defendant onto Ryders Lane, noting that the vehicle's turn 

signal was white. He stopped defendant and asked for his 

driver's credentials. After observing defendant's hands, eyes, 

and speech, and hearing his admission to drinking one beer, 

Ganzer had defendant recite the alphabet from c to T and perform 

a finger-dexterity test. This caused him to ask defendant to 

exit his vehicle and perform additional tests, which defendant 

refused, performing only the horizontal gaze nystagmus test. 

Ganzer formed an opinion that defendant was impaired based on 

the appearance of his eyes, smell, demeanor, and refusal to 

perform balance tests. 

Defendant was summoned to appear on September 9, 2003. His 

attorney sent a letter of representation on September 4, 2003, 

2 A-3134-08T4 
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in which counsel waived arraignment on his behalf and entered a 

not-guilty plea. He demanded trial by jury, advised the 

municipal court judge and State that he intended to move to 

suppress evidence, and requested discovery from the State. He 

also demanded a speedy trial pursuant to the Sixth Amendment of 

the United States Constitution and Article 1, paragraph 10, of 

the New Jersey Constitution. He asked to have the arraignment 

on September 9 cancelled and to be advised of the next court 

date. 

Defendant's trial was scheduled for October 29, 2003, at 

which time the State was represented by counsel for Rutgers. It 

was not until that date that the State complied with defendant's 

discovery request, and defendant sought a two-week adjournment 

to have an opportunity to review the discovery provided. 

However, defendant's counsel on October 30, 2003, again demanded 

a copy of any videotapes or audio tapes and various other 

discovery that had not been supplied. The matter was again 

listed for trial, but not until March 17, 2004. The record does 

not disclose why the case was carried for four and one-half 

months. In the meantime, the State finally provided the 

videotape of the incident on January 6, 2004, but did not 

produce the balance of the discovery. 
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When the parties appeared on March 17, 2004, the North 

Brunswick Assistant Prosecutor advised the municipal judge that 

there had been a miscommunication between Rutgers and the 

township prosecutor about the discovery defendant requested. 

Both attorneys sought an adjournment until April 2004 because 

defense counsel would be out of the country until April 1, 2004. 

Ganzer was apparently not in court that day, and unbeknownst to 

the parties, he had been mobilized and was to ship out to Cuba 

on April 1, 2004. Upon returning to this country, defense 

counsel wrote to the municipal judge on April 7, 2004, asserting 

defendant's constitutional right to a speedy trial, citing State 

v. Gallegan, 117 N.J. 345, 355 (1989), and State v. Farrell, 320 

N.J. Super. 425, 445-46 (App. Div. 1999). 

A new trial date was eventually scheduled for June 9, 2004. 

This time, counsel for Rutgers represented the State. 

Defendant's attorney stated that he was ready to proceed with 

the trial. Counsel for the State, however, said that he sent a 

letter to the judge on April 1, 2004, asking to have the matter 

placed on the inactive list due to Ganzer's mobilization. He 

sought to have the matter carried until Ganzer's return in May 

2005. Defendant objected that Ganzer was not the State's only 

witness and asked for dismissal of the charges, noting that the 

case had already run afoul of the sixty-day trial requirement 
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for drunk-driving offenses. The State replied that it intended 

to rely primarily on Ganzer's testimony and requested a further, 

lengthy adjournment. The judge denied the motion to dismiss for 

lack of a speedy trial and adjourned the case, but did not set a 

new trial date from the bench because it was not his "practice" 

to ''schedule cases." Indeed, no one scheduled a trial date for 

a very long time. 

On June 16, 2004, counsel for Rutgers wrote to the 

assignment judge in Middlesex County apprising him of Ganzer's 

mobilization and the number of cases necessitating his 

appearance. He alerted the assignment judge to the invocation 

of speedy-trial rights and counsel's request that the matters be 

placed on the speedy-trial list. Counsel sought his guidance on 

what to do when police officers were called to active duty. The 

assignment judge responded that he would consider the matter and 

"get back to (counsel] shortly," but the record does not contain 

any further communication from him. 

On September 20, 2004, defendant filed a formal written 

motion to either dismiss for failure to timely prosecute or to 

schedule a speedy trial, relying on the record and the brief 

submitted with the motion. An opposing certification from 

counsel for Rutgers asserted that defense counsel was granted an 

adjournment to permit him to review discovery, that there had 
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been fruitless plea discussions in November 2003 and a 

subsequent request to list the matter for trial. He then 

averred that there had been a joint request for adjournment on 

March 17, 2004, to "enable the parties to procure their 

respective discovery," which the judge granted. He pointed out 

that on June 9, 2004, the judge denied defendant's motion for 

dismissal and adjourned the case, but denied the State's 

application to have it placed on the inactive list. He apprised 

the judge of his unsuccessful efforts to secure input on that 

issue from the assignment judge. 

The judge did not rule on defendant's written motion for 

over one year and the case sat in limbo until January 13, 2006, 

when the case was finally relisted for a status conference. The 

judge advised that he did not have sufficient time to try the 

case and would have to set it down for a special session on 

February 10, 2006, a date when defense counsel was not 

available. Defense counsel pressed defendant's motion to 

dismiss, arguing that defendant had suffered prejudice from the 

inordinate delay, and that he had relocated, married, and 

fathered children in the meantime. He also argued that 

defendant did not have to show prejudice if the delay was long 

enough, citing Farrell, supra, 320 N.J. Super. 425, and sought 

dismissal, not an adjournment. The State opposed dismissal, 
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arguing there were unique circumstances in this case. He 

admitted that Ganzer had returned from Cuba in May 2005. 

Defense counsel said that Ganzer's presence in New Jersey for 

eight months just highlighted the failure to prosecute in a 

timely fashion. Defense counsel admitted he learned late the 

previous fall that Ganzer had returned, but argued he had no 

legal obligation to request this matter be listed for trial, 

with which the judge agreed. Counsel for Rutgers replied that 

"Ganzer did inform [sic] that this summer he was well aware that 

this case was still pending and he, in fact, he notified our 

office who contacted this [c]ourt and got the case rolling 

around June." 

The municipal judge denied the motion to dismiss, finding 

that "a lot" of the delay "was out of the control of any of the 

princip[al]s involved in this matter. And without the officer's 

availability of that extended period of time, not only did the 

case not get moved, but I think because of that it sort of added 

to the delay." He stated that the matter would be set down for 

a mutually convenient special session. 

Defendant's municipal court trial commenced on March 3, 

2006, some 921 days after the charges were issued. Testimony 

was taken from Ganzer, during which defendant moved to dismiss 

on probable-cause grounds. This motion was denied and Ganzer 
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continued his testimony, which was then interrupted by a Miranda' 

motion during which defendant testified. Ruling on the 

suppression motion was reserved for briefing, Ganzer completed 

his testimony, and the case was continued. The judge allowed 

two months for briefs, although the attorneys sought only half 

that time. No date for the continuation of the trial was set, 

the judge remarking that counsel for Rutgers would "be consulted 

on availability based upon the nature of . . this being North 

Brunswick and a Rutgers case. As well as you, detective 

Reagan." 

The next date did not happen until ten months later on 

January 30, 2007. By that time, 1254 days had elapsed since 

defendant was charged. He pled guilty to DWI in violation of 

N.J.S.A. 39:4-50-approximately three and one-half years from 

the date defendant was charged. The guilty plea was conditioned 

on defendant's right to appeal the denial of the speedy-trial 

motion, the denial of the request for a jury trial, and the 

denial of the motion to suppress. 

Defendant appealed the municipal court decision to the Law 

Division, alleging violations of his right to a speedy trial and 

his right to a jury trial. Counsel argued the appeal on August 

1 Miranda v. Arizona, 384 U.S. 436, 86 s. Ct. 1602, 16 L. Ed. 2d 
694 (1966). 
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10, 2007, and the Law Division judge placed his decision on the 

record on September 7, 2007, but agreed to consider Farrell, 

supra, 320 N.J. Super. 425, before entering a judgment of 

conviction. The judge issued a written decision on February 4, 

2008. He denied defendant's municipal appeal and found that 

although "the delay was substantial in length . . . , there were 

justifiable reasons for the delay, the defendant did not 

appropriately assert his right, and the defendant suffered no 

prejudice." Furthermore, he found that the case law did not 

support defendant's arguments that he was entitled to a jury 

trial. However, it was not until December 17, 2008, that the 

judge imposed the same sentence as that imposed by the municipal 

judge. This appeal followed. 

Defendant presents the following issues 

consideration: 

POINT I - SPEEDY TRIAL. UNWARRANTED DELAYS 
IN DEFENDANT'S PROSECUTION VIOLATED HIS 
RIGHT TO A SPEEDY TRIAL. 

A. Factor 1: Length of Delay. 
The Extraordinarily Long Delay of 
1, 254 Days Here Weighs Heavily in 
Finding that Defendant's Right to 
a Speedy Trial Was Violated Here. 

B. Factor 2: Reasons for Delay. 
Despite the Officer's Military 
Service, the State's Failure to 
Timely and Diligently Pursue 
Prosecution of the Defendant Vio-
lated His Right to a Speedy Trial. 

9 

for our 

A-3134-08T4 

503 

829

822



C. Factor 3: Asserting the 
Right. Defendant Did Not Acqui-
esce to Delay but Rather Asserted 
His Right to a Speedy Trial 
Frequently, Conspicuously, and 
Appropriately. 

D. Factor 4: Prejudice to 
Defendant. Even in the Absence of 
Specifically Identifiable Preju-
dice, and Even in the Face of Some 
Collateral Benefits, Delay Here 
Was So Prejudicial, Excessive, and 
Egregious as to Warrant Dismissal. 

POINT II - JURY TRIAL. DEFENDANT WAS ENTI-
TLED TO A JURY TRIAL GIVEN THE SERIOUS 
QUASI-CRIMINAL AND CIVIL CONSEQUENCES HE 
FACES AS A DIRECT RESULT OF THE TRIAL COURT 
PROCEEDINGS. 

Because the facts relevant to the delay are undisputed and 

neither judge was required to make any credibility 

determinations, the issue presented is purely a question of law, 

that is, whether the Law Division judge erred in applying the 

law to the facts. 

Whether the facts found by the trial court 
are sufficient to satisfy the applicable 
legal standard is a question of law subject 
to plenary review on appeal. See State v. 
Sailor, 355 N.J. Super. 315, 320 (App. Div. 
2001) (quoting Manalapan Realty, L.P. v. 
Twp. Comm. of Manalapan, 140 N.J. 366, 378 
( 1995) ("A trial court's interpretation of 
the law and the legal consequences that flow 
from established facts are not entitled to 
any special deference")); see also State v. 
Brown, 118 N.J. 595, 604 (1990). 
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[State v. Cleveland, 371 
295 (App. Div.), certif. 
148 (2004).] 

N.J. Super. 
denied, 182 

286, 
N.J. 

See also State v. May, 362 N.J. Super. 572, 600 (App. Div. 2003) 

("The trial court[] did not err in its consideration and 

application of the four Barker factors in denying defendant's 

motion to dismiss the indictment on speedy-trial grounds."). 

Thus, our review is plenary. 

The Sixth Amendment guarantees the accused the right to a 

speedy trial. Barker v. Wingo, 407 u.s. 514, 515, 92 S. Ct. 

2182, 2184, 33 L. Ed. 2d 101, 108 (1972). Because it is 

"impossible to determine with precision when the right has. been 

denied," the Barker Court rejected an inflexible approach in 

evaluating alleged violations of a defendant's right to a speedy 

trial. Id. at 521, 529, 92 S. Ct. at 2187, 2191, 33 L. Ed. 2d 

at 112, 115. Rather, the Court imposed a flexible balancing 

test, which weighs the conduct of both the prosecution and the 

defendant. Id. at 530, 92 S. Ct. at 2191-92, 33 L. Ed. 2d at 

116-17. This balancing test assesses four factors: "[l]ength of 

delay, the reason for the delay, the defendant's assertion of 

his right, and prejudice to the defendant." Ibid., 92 S. Ct. at 

2192, 33 L. Ed. 2d at 117. None of the factors is dispositive, 

but instead the factors "must be considered together with such 
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other circumstances as may be relevant." Id. at 533, 92 S. Ct. 

at 2193, 33 L. Ed. 2d at 118. 

Our Supreme Court reviewed the history of a defendant's 

right to a speedy trial in New Jersey under Article I, paragraph 

10, of the New Jersey Constitution in State v. Szima, 70 N.J. 

196, cert. denied, 429 u.s. 896, 97 S. Ct. 259, 50 L. Ed. 2d 180 

(1976). The Court recognized that the federal right to a speedy 

trial had been found fundamental in 1967 and that the dimensions 

of this right were delineated in 1972 by the Barker Court. Id. 

at 200. In adopting that paradigm, it noted that "[t]he proper 

approach suggested by the Supreme Court was an ad hoc balancing 

test in which the conduct of both the prosecution and the 

defendant are weighed." Id. at 200-01. It observed that the 

Barker Court "regarded none of the four factors as either a 

necessary or sufficient condition to the finding of a 

deprivation of the right to a speedy trial." Id. at 201 

(emphasis added). It "recognize[d] that application of a 

balancing of interests test must be on an ad hoc basis and 

necessarily involves subjective reaction to the balancing of 

circumstances." Ibid. 

We must consider defendant's speedy-trial rights in the 

special context of municipal DWI prosecutions. On July 26, 

1984, Chief Justice Wilentz issued Administrative Directive *1-
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84, Directive on Statewide DWI Backlog Reduction, in which he 

stated: 

• I recognize that a number of 
conditions, in addition to increased 
filings, have combined to cause a backlog, 
including challenges to the reliability of 
breathalyzers. However, our duty is to 
dispose of cases swiftly and fairly, within 
reasonable time standards. We must and will 
meet that challenge. 

The Supreme Court has, therefore, 
decided as a matter of policy that 
complaints charging offenses under N.J. S .A. 
39:4-50 and N.J.S.A. 39:4-50a 
must be disposed of within 60 days of 
filing. This is consistent with the 
standard suggested by all judges who 
attended the Annual Conference of Municipal 
Court Judges in October 1983. It shall 
apply to all but exceptional cases. 

I want to note that the 60 day standard 
for DWI cases, established in this 
Directive, is a goal. Therefore, it does 
not replace the traditional guidelines 
established through case law for dismissals 
based on lack of a speedy trial. You should 
now consider and begin to implement 
management strategies designed to meet the 
60 day standard for new DWI cases. 
Techniques such as arraignment and 
scheduling soon after complaint filing, 
expedited identification of defense counsel, 
pre-trial conferences and scheduled trial 
dates within 45 days should be considered in 
this context. 

[Id.atl.] 
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Although Chief Justice Wilentz was careful to note that the 

sixty-day standard did not "replace the traditional guidelines 

established through case law for dismissals based on lack of a 

speedy trial," it nonetheless must inform the assessment of the 

length of the delay. This is so because the significance of the 

length of delay will depend upon the factual circumstances of 

the particular case, Barker, supra, 407 U.S. at 530-31, 92 h 

Ct. at 2192, 33 L. Ed. 2d at 117, including the nature of the 

proceedings. 

For example, in Farrell, supra, 320 N.J. Super. at 428, an 

appeal from a DWI conviction, we found that "663 days from the 

issuance of the summonses through thirteen non-continuous, 

widely-spaced court sessions" amounted to a violation of the 

defendant's right to a speedy trial. There, as here, the 

defendant's counsel entered his appearance and a not-guilty 

plea, filed notice of several motions, made discovery requests, 

and asserted the defendant's constitutional right to a speedy 

trial. Ibid. Three weeks later, he acknowledged receipt of 

some discovery and requested other, missing discovery. 

The next day, he filed a brief in support of his motions. 

Ibid. 

Ibid. 

"An inordinate number of continuances and lengthy adjournments 

then ensued." Ibid. Trial did not actually begin until ten 

months after the defendant was charged. Id. at 428, 433. It 
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was then carried for three months; was adjourned for six weeks, 

at which point the defendant again asserted his right to a 

speedy trial; then adjourned again until July 10, 1996--eighteen 

months after the defendant was charged. Id. at 436-37._ ~t that 

point it was adjourned again to September 11, 1996. Id. at 439. 

On that date, the trooper was not available and the prosecutor 

sought an adjournment, the defendant renewed his motion to 

dismiss, and the case was adjourned again and again, id. at 439-

41, until it was tried to a conclusion on November 13, 1996, id. 

at 443-44. The defendant continued throughout this time to 

press his right to a speedy trial. 

Very recently, in State v. Tsetsekas, N.J. Super. 

(App. Div. 2009) (slip op. at 2), we again considered the delay 

in a DWI conviction. There, the defendant was arrested on May 

8, 2007, and charged with DWI. Id. at 3. He first appeared in 

court on May 15, 2007, entered a plea of not guilty, and was 

scheduled for trial on July 17, 2007. Ibid. At that time, the 

State requested an adjournment because, as here, it had just 

provided the defendant with discovery. Ibid. The matter was 

relisted for August 14, 2007, when the State revealed it had not 

provided the videotape. Ibid. Multiple adjournments were 

requested by the State over the next four months when on 

December 18, 2007, the State represented it had not called its 
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witnesses. Id. at 3-5. The defendant sought a speedy-trial 

dismissal, which the judge denied, and the trial finally 

commenced at 11:00 p.m. when one of the troopers arrived. Id. 

at 6. The trial was scheduled to continue on March 5, 2008, but 

the State again sought an adjournment because the troopers were 

not available. Id. at 7. The defendant renewed his motion to 

dismiss, and the judge again denied the motion. Ibid. On April 

16, 2008, almost a year after the defendant's arrest, the State 

concluded its presentation of evidence and the defense presented 

its case. 

appealed. 

Ibid. 

Ibid. 

The defendant was convicted of DWI and 

The Law Division denied the defendant's 

speedy-trial motion and affirmed the conviction. Id. at 7-8. 

The Law Division judge measured the length of the delay 

against the delay in Farrell and concluded that the delay in 

Tsetsekas was not excessive. Id. at 13. We rejected that 

approach and held that '"no set length of time . . fixes the 

We pointed point at which delay is excessive.'" Id. at 13-14. 

out that '"[t]he first step in analyzing the facts requires a 

court to remember'" the Supreme Court's policy on DWI 

dispositions. Id. at 14 (quoting Farrell, supra, 320 N.J. 

Super. at 446-47). We observed that the 344-day dispositional 

period was '"more than five times the stated objective.'" 

We concluded that amount of delay was excessive. Ibid. 

Ibid. 
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We have, however, on separate occasions concluded that 

delays in a DWI trial and a driving-under-the-influence ( DUI) 

trial were not excessive. State v. Berezansky, 386 N.J. Super. 

84, 99 (App. Div. 2006) (rejecting "defendant's contention that 

he was deprived of his constitutional right to a speedy trial 

based on the nearly five months that elapsed between his arrest 

and the beginning of his trial"), certif. granted, 191 N.J. 317 

(2007), appeal dismissed, 196 N.J. 82 (2008); State v. Prickett, 

240 N.J. Super. 139, 148 (App. Div. 1990) (affirming denial of 

speedy-trial motion in a DUI trial held approximately six months 

after arrest) . 

In the context of a municipal DWI trial, a delay of 1254 

days--almost three and one-half years--is clearly excessive. It 

was twenty-one times the sixty-day target for DWI trials. That 

delay, however, does not end the inquiry, as we must next 

consider the second Barker factor, the reasons for the delay. 

The Barker Court suggested that a "deliberate attempt to 

delay the trial in order to hamper the defense should be weighed 

heavily against the government." Barker, supra, 407 U.S. at 

531, 92 S. Ct. at 2192, 33 L. Ed. 2d at 117. On the other hand, 

a valid reason for the delay, such as the absence of a witness, 

will be considered justifiable and excuse the delay. Ibid. 

Similarly, although more neutral and given less weight, "delays 
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of scheduling and other failures of the process for which the 

trial court itself was responsible are attributable to the State 

and not to the defendant," for it is the ultimate responsibility 

of the government to bring the defendant to court. Farrell, 

supra, 320 N.J. Super. at 451 (citing Barker, supra, 407 u.s. at 

531, 92 S. Ct. at 2192, 33 L. Ed. 2d at 117). Finally, delays 

attributable to the defendant "would not weigh in favor of 

finding a speedy trial violation." Gallegan, supra, 117 N.J. at 

355. 

Here, there is no suggestion that there was any "deliberate 

attempt to delay the trial in order to hamper the defense." 

Barker, supra, 407 U.S. at 531, 92 S. Ct. at 2192, 33 L. Ed. 2d 

at 117. However, the bulk of the delays were attributable to 

the municipal court judge, his staff, and the prosecutor. 

Defendant's first trial date, October 29, 2003, had to be 

adjourned because the prosecutor did not provide defendant with 

the discovery he requested on September 4, 2003, until the date 

set for trial. Then, the court adjourned the case to March 17, 

2004-more than six months after defendant was charged-even 

though the sixty-day period expired on October 27, 2003. 

Despite the expiration of the period of time we found not 

violative of a defendant's constitutional right to a speedy 
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trial, 2 the prosecutor still did not provide the entire discovery 

requested as of the new trial date, necessitating another 

adjournment. Ganzer then left for Cuba on April 1, 2004, before 

the matter could be relisted. 

Obviously, the duration of Ganzer's unavailability cannot 

be laid at the feet of the State. See State v. Detrick, 192 

N.J. Super. 424, 426 (App. Div. 1983) (finding the "unavoidable 

absence" of a police witness due to service in the National 

Guard a "reasonably explained and justified" reason for a delay 

in proceedings). However, after Ganzer returned in May 2005, he 

apparently contacted the prosecutor promptly to advise him of 

his return, and the prosecutor contacted the court in June 2005 

to have the matter relisted. Yet, the record is silent as to 

precisely what the prosecutor did to secure a new trial date, 

when precisely he did that, and how often he did so. What we do 

know is that it was not until January 13, 2006, that the case 

was listed--not for trial, but for a status conference. Thus, a 

six-month delay ensued from the inaction of the State in 

addition to the delays attributable to the prosecutor's failure 

to timely provide discovery and the court's lackadaisical 

scheduling. 

2 Berezansky, supra, 386 N.J. Super. at 99; Prickett, supra, 240 
N.J. Super. at 148. 
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Despite hearing argument that day on defendant's speedy-

trial motion, which had been pending for sixteen months, and 

denying it, neither the judge, who did not "schedule cases," nor 

his staff listed the matter for trial until March 3, 2006--921 

days after defendant was charged. 

end of the extraordinary delays. 

That, however, was not the 

After taking some testimony 

from Ganzer, defendant moved to dismiss on probable-cause 

grounds, the judge reserved decision on defendant's suppression 

motion, examination of Ganzer continued, and the case was 

continued. At that point, the judge gave the lawyers an 

extraordinary two months to file briefs on the issues, and 

continued the trial without date. The trial did not resume 

until January 30, 2007. Thus, the State was responsible for 

nine additional months of delay after March 17, 2006. In all, 

the State was responsible for almost two and one-half years of 

delay in prosecuting this action to conclusion. 

The third Barker factor, the defendant's assertion of his 

right to a speedy trial, "is entitled to strong evidentiary 

weight in determining whether the defendant is being deprived of 

the right." Barker, supra, 407 u.s. at 531-32, 92 s. Ct. at 

2192-93, 33 L. Ed. 2d at 117. The strength of the defendant's 

efforts are closely related to the other Barker factors. Id. at 

531, 92 S. Ct. at 2192, 33 L. Ed. 2d at 117; ~ ~' Farrell, 
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supra, 320 N.J. Super. at 451-52 (finding in favor of the 

defendant who, given the "'excessive"' delays, invoked his right 

to a speedy trial at the outset and on eight other occasions). 

At the same time, the defendant's "'failure to assert the right 

will make it difficult for a defendant to prove that he was 

denied a speedy trial."' Barker, supra, 407 U.S. at 532, 92 ~ 

Ct. at 2193, 33 L. Ed. 2d at 118. 

Here, defendant repeatedly asserted his right to a speedy 

trial. He placed the prosecutor on notice only a few days after 

he was charged that he would move to vindicate his speedy-trial 

rights. He asserted those rights on April 7, 2004, upon 

learning that Ganzer had been mobilized. He sought a dismissal 

on those grounds on June 9, 2004. When it was denied, he filed 

a formal motion for dismissal on September 20, 2004. He pressed 

his motion on January 13, 2006, and it was again denied. 

Defendant certainly assiduously pressed his constitutional right 

to a speedy trial and this weighs heavily in favor of dismissal. 

The final Barker factor is the prejudice to the defendant 

caused by the delay. Ibid. The Barker Court identified three 

interests that the right to a speedy trial protects: (1) 

preventing oppressive pretrial incarceration; (2) minimizing 

anxiety and concern of the defendant; and (3) limiting the 

possibility that the defense will be impaired. Ibid. Moreover, 
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prejudice can be found "from employment interruptions, public 

obloquy, anxieties concerning the continued and unresolved 

prosecution, the drain on finances, and the like. " State v. 

Smith, 131 N.J. Super. 354, 367-68 n.2 (App. Div. 1974), aff'd, 

70 N.J. 213 (1976). 

Here, defendant has not been incarcerated pretrial and 

there is no suggestion that his defense has been impaired as a 

result of the delay. He does urge, however, that "given the 

passage of time, prejudice can be inferred generally and 

specifically, given the many changes in [defendant's] life as 

this matter dragged on. " While awaiting prosecution, he had to 

decide whether to relocate, whether to marry, whether to have 

children. Although decisions such as these are generally happy 

ones, they certainly can be worrisome when facing a third DWI 

conviction. Would he lose his job if he could not drive for ten 

years? How would he be able to support his family if he had 

children? Would his marriage survive the stresses of 

incarceration and immobility? In Farrell we found 

the prosecution's clear inattention to its 
responsibilities along with the municipal 
court's patent failure to prepare itself to 
try the matter expedi[ti]ously and shepherd 
it to resolution efficiently so 
egregious that no showing of prejudice is 
required in order for this defendant to 
succeed on his argument that, in fundamental 
fairness terms, he was denied his adequately 
asserted right to a speedy trial. 
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[Farrell, supra, 320 N.J. Super. at 452-53.] 

The delay there was 663 days; here it was even longer. We see 

no basis for distinguishing the facts in Farrell and are 

persuaded that the result should be the same. Although some 

showing of prejudice has been made, none was required. As a 

result, it was error to deny defendant's speedy-trial motion 

because "the denial of fundamental fairness was so great, and 

the integrity of the judicial process so crippled, as to require 

that the conviction[] be vacated." Id. at 453. 

In light of our disposition of the speedy-trial issue, 

defendant's claim that he was entitled to a jury trial is moot. 

Reversed and remanded for vacation of the judgment of 

conviction. 

I hereby certify that the foregoing 
is a true copy of the original on 

file in my offic~Y 

CLERK OF THE APPEllATE OM SON 
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OPINION 

 [*4]  [**1157]  The opinion of the court was deliv-
ered by 

LIHOTZ, J.A.D. 

Defendant Christos E. Tsetsekas appeals from his 
conviction for driving while intoxicated (DWI), N.J.S.A. 
39:4-50, after trial de novo in the Law Division. As a 
consequence of his conviction, defendant's driving privi-
leges were suspended for three months, he was assessed 
applicable fines and costs and ordered to attend twelve 
hours of education at the Intoxicated Driver Resource 
Center. On appeal, defendant raises these issues: 

  
   POINT ONE 

THE LOWER COURT ERRED IN 
FINDING THAT THE APPELLANT'S 
RIGHT TO A SPEEDY TRIAL WAS 
NO[T] VIOLATED. 

POINT TWO 

THE LOWER COURT ERRED IN 
FINDING THAT THERE WAS 
SUFFICIENT EVIDENCE TO 
ESTABLISH PROBABLE CAUSE. 

POINT  [***2] THREE 

THE LOWER COURT ERRED IN 
FINDING THAT THE 
BREATHALYZER RESULTS WERE 
PROPERLY ADMITTED INTO 
EVIDENCE. 

 
  

We have considered these arguments in light of the 
record and applicable legal standards. Under the facts of 
this case, we conclude the extensive delay in adjudicat-
ing this matter, caused by the State's repeated lapses in 
preparation, infringed upon defendant's due process 
rights such that his conviction must be reversed and the 
charge dismissed. Consequently, we need not address the 
remaining points raised on appeal. 

We summarize the facts relevant to our review. On 
May 8, 2007, defendant was involved in a single-car 
accident while traveling on Route 80 in Elmwood Park, 
when his wheel became dislodged. Trooper Nicholas 
Rubino arrived at the scene. Based upon Trooper 
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Rubino's observations of the condition of defendant's 
vehicle, his physical appearance and unsatisfactory per-
formance on field sobriety tests, Rubino arrested defen-
dant. Rubino  [*5]  read defendant his Miranda 1 rights 
and transported him to the Totowa police station where 
Sergeant Michael Watson, a certified breathalyzer opera-
tor, administered two breathalyzer tests. Defendant regis-
tered a .09 blood alcohol level on each  [***3] test. Ac-
cordingly, Trooper Rubino issued a summons charging 
defendant with DWI. 
 

1   Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

Defendant first appeared in the Elmwood Park Mu-
nicipal Court on May 15, 2007. He entered a plea of not 
guilty and trial was scheduled for July 17, 2007. On that 
date, defendant appeared with his attorney. However, the 
State requested an adjournment as the prosecutor had just 
responded to defendant's discovery requests that evening. 
In relisting the matter for trial on August 14, 2007, the 
municipal [**1158]  court judge stated: "That's going to 
be a relatively firm date since this now is beyond our 60-
day guideline. So the next date you get will be for trial. 
So make sure you're ready." 2  
 

2   The Municipal Court's reference is to Supreme 
Court Directive # 1-84 issued on July 26, 1984. 

On the relisted trial date, the State revealed it had 
yet to provide defendant with a copy of the patrol car 
videotape of his stop and arrest. The videotape was not 
included in the initial discovery and, although requested, 
had not been sent by the State Police. The prosecutor 
advised he needed "[t]hirty []--maybe 60 days" to obtain 
the videotape. The court suggested  [***4] the request be 
expedited because "it's beyond [] our 60-day guidelines." 

Subsequent trial dates on September 14 and October 
9 were adjourned because the videotape had not been 
received. Defendant and counsel next appeared on No-
vember 13, 2007. The prosecutor again sought a continu-
ance. He explained the in-car videotape had arrived the 
prior week, but "the State ha[d] not even had an opportu-
nity to view it[.]" Also, because the parties had been dis-
cussing a possible plea agreement, the prosecutor had  
[*6]  not subpoenaed Trooper Rubino, who he learned 
was not available that evening. Finally, the State ac-
knowledged the test certificate for the breathalyzer had 
not been produced. In making his continuance request, 
the prosecutor sought a special trial listing. 

Defense counsel objected, stating, 
  

   the fact of the matter is this is the fourth 
time that we've been here. We also have 
an expert who's coming up from South 

Jersey. I want to make certain that when 
we come the next time, that we are sched-
uled. That we do, in fact, try the case. I . . 
. request that the [c]ourt list [th]is as a try 
or dismiss matter. 

 
  
The court rejected defendant's request even though the 
matter was the oldest case on its docket.  [***5] The 
judge advised the prosecutor, "we are going to start it 
next time." The case was then scheduled for 8 p.m. on 
December 4, 2007. 

Unfortunately, Trooper Rubino suffered a death in 
his family and the matter was relisted for December 18, 
2007. On that date, defendant and counsel appeared at 
7:30 p.m. The court concluded all other cases on its cal-
endar and called this matter at 9:20 p.m. The State re-
sponded that its witnesses had not arrived. This colloquy 
followed: 
  

   THE COURT: [H]ere's the concern. . . . 
Normally, we have to give a fair degree of 
leeway on--in DWI cases, but this case 
goes back to May of 2007. It's probably 
the second oldest--. . . case on my calen-
dar. . . . We're supposed to dispose of 
them in 60 days. 

[PROSECUTOR]: I recognize that, 
Your Honor. . . . I don't believe it was 
listed for try or dismiss tonight, Your 
Honor, so all I ask is that-- 

THE COURT: No. We don't nor-
mally list them try or dismiss, but that 
doesn't prevent a dismissal. 

. . . . 

[PROSECUTOR]: [Trooper Rubino] 
said as soon as he finishes processing the 
DWI defendant [he was working on] he 
could head down here. And he . . . esti-
mated it would be maybe a half hour or so 
from what I, you know, from  [***6] five 
minutes ago, so-- 

THE COURT: And then you've still 
got the problem of Trooper Watson. 

 [**1159] [PROSECUTOR]: That's 
correct, Judge. 

. . . . 

[DEFENSE COUNSEL]: We were 
here on a trial date approximately a month 
and a half, two months ago, or so, and the 
. . . trooper again didn't show up because 
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he . . . was not of the understanding that 
there actually was a trial on that day. So 
we came prepared, and we were [ad-
journed]. 

 [*7]  . . . . 

It was then, in fact, we asked at that 
point because we had had a number of oc-
casions in the past where we had been 
here. I think I've been here maybe seven 
times or so. And we had asked . . . the last 
time that this matter be put on as a try or 
dismiss, and the [c]ourt expressed as it did 
here, that it typically does not put matters 
down on as [sic] a try or dismiss. 

It was rescheduled for approximately 
two or three weeks ago or so. . . . And 
now we're here, we're ready to go as well. 
I'd renew my application for dismissal of 
the case, Your Honor. I understand that 
it's unusual certainly for that to happen in 
the case of a DWI claim, but I think we 
have done everything that we're supposed 
to do. We--we've made multiple, multiple 
appearances before this [c]ourt. We've  
[***7] always been prepared to proceed. 

 
  

Notwithstanding defendant's arguments, the court 
denied his motion and recessed. Trooper Rubino arrived 
sometime after 11 p.m., and trial commenced. Trooper 
Watson did not appear that evening. At the close of 
Trooper Rubino's testimony, the court continued the mat-
ter. Computer-generated notices were sent to Troopers 
Watson, Rubino and Luigi D'Corona, and trial was 
scheduled to resume on March 5, 2008. On that date, 
when the case was called, the State again sought a con-
tinuance because none of the State Troopers appeared. 
Defendant renewed his motion to dismiss. The court 
again denied the motion, suggesting the prosecutor was 
not at fault, and granted another adjournment. 

On April 16, 2008, nearly one year from the date of 
arrest, the State concluded presentation of its evidence. 
The defense then presented its expert witness and defen-
dant testified in his own behalf. Defendant was found 
guilty of DWI. After the court imposed sentence, defen-
dant's request for a stay pending appeal was granted. 

The appeal before the Law Division was heard on 
October 22, 2008. Defendant argued, as he does before 
this court, that: (1) he was denied a speedy trial; (2) the 
State  [***8] lacked probable cause to arrest; and (3) the 
breathalyzer results were improperly admitted at trial. In 
denying defendant's argument that the delay denied him 

a speedy trial, the Law Division considered the fact that 
the matter was adjourned "at least seven times" and re-
quired "more than ten appearances[,][a]ll because the 
State was not prepared." However, the court concluded 
the defendant's right to a speedy  [*8]  trial was not de-
nied, determining the delay was not "purposeful" and the 
prejudice suffered by defendant was not extensive. Fol-
lowing de novo review of the municipal court record, 
defendant was convicted of DWI and sentenced just as 
he was in municipal court. This appeal ensued. 

The right to a speedy trial is guaranteed by the Sixth 
Amendment to the United States Constitution and im-
posed on the states by the Due Process Clause of the 
Fourteenth Amendment. Klopfer v. North Carolina, 386 
U.S. 213, 222-23, 87 S. Ct. 988, 993, 18 L. Ed. 2d 1, 7-8 
(1967). "The constitutional right . . . attaches upon de-
fendant's arrest." State v.  [**1160]  Fulford, 349 N.J. 
Super. 183, 190, 793 A.2d 112 (App.Div.2002) (citing 
State v. Szima, 70 N.J. 196, 199-200, 358 A.2d 773).  
[***9] As a matter of fundamental fairness, excessive 
delay in completing a prosecution may qualify as a viola-
tion of a defendant's constitutional right to a speedy trial. 
State v. Farrell, 320 N.J. Super. 425, 445-46, 727 A.2d 
501 (App.Div.1999) (citing State v. Gallegan, 117 N.J. 
345, 354-55, 567 A.2d 204 (1989)). After all, "'[a] de-
fendant has no duty to bring himself to trial; the State has 
that duty[.]'" State v. Merlino, 153 N.J. Super. 12, 17, 
378 A.2d 1152 (App.Div.1977) (quoting Barker v. 
Wingo, 407 U.S. 514, 527, 92 S. Ct. 2182, 2190, 33 L. 
Ed. 2d 101, 115 (1972)). 

In Barker, supra, the United States Supreme Court 
announced a four-part test to determine when a delay 
infringes upon a defendant's due process rights. 407 U.S. 
at 530, 92 S. Ct. at 2192, 33 L. Ed. 2d at 117. Courts 
must consider and balance the "[l]ength of delay, the 
reason for the delay, the defendant's assertion of his 
right, and prejudice to the defendant." Ibid. 

In Szima, supra, New Jersey's Supreme Court 
adopted the Barker test. 70 N.J. at 200-01, 358 A.2d 773. 
These same standards also have been applied to munici-
pal prosecutions. State v. Berezansky, 386 N.J. Super. 84, 
899 A.2d 306 (App.Div.2006), certif. granted, 191 N.J. 
317, 923 A.2d 231 (2007), appeal dismissed, 196 N.J. 
82, 951 A.2d 1036 (2008); Farrell, supra, 320  [*9]  N.J. 
Super. at 446, 727 A.2d 501.  [***10] Guided by Barker, 
the courts have examined speedy trial challenges in the 
prosecution of DWI matters. 

In Farrell, we dismissed defendant's DWI convic-
tion after the matter was adjourned twelve times and took 
663 days before its eventual adjudication. 320 N.J. Su-
per. at 451, 727 A.2d 501. We concluded the delay was 
"so egregious" that the defendant's burden with regard to 
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the three other Barker factors was "correspondingly di-
minished." Id. at 453, 727 A.2d 501. 

On the other hand, we affirmed the denial of a claim 
of excessive delay in a DWI trial held approximately six 
months following arrest. State v. Prickett, 240 N.J. Su-
per. 139, 148, 572 A.2d 1166 (App.Div.1990). Similarly, 
in Berezansky, supra, we rejected "defendant's conten-
tion that he was deprived of his constitutional right to a 
speedy trial based on the nearly five months that elapsed 
between his arrest and the beginning of his trial[,]" con-
cluding defendant's proofs were insufficient. 386 N.J. 
Super. at 99, 899 A.2d 306. 

In Fulford, supra, we upheld the Law Division's de-
nial of the defendant's motion to dismiss despite a thirty-
two month delay, which was attributed to the State's de-
cision to hold prosecution of the DWI charge until the 
defendant's completion of pre-trial intervention  [***11] 
on a separate indictable offense. 349 N.J. Super. at 194-
96, 793 A.2d 112. After balancing all four Barker fac-
tors, we concluded the purpose of the delay, which was 
lengthy, significantly benefited the defendant, who had 
only recently filed a speedy trial motion. 

Finally, in State v. Perkins, the Law Division's de 
novo review resulted in dismissal of a DWI charge al-
though only three months had elapsed from the date of 
arrest. 219 N.J. Super. at 121, 125-26, 529 A.2d 1056 
(Law Div.1987). The court's conclusion was based on the 
fact that the municipal court had ordered the matter 
scheduled for a "date certain" due to prior adjournments 
occasioned by the State's inability to proceed, and the 
State had again appeared unprepared on the final trial 
date. Ibid. The municipal  [*10]  court's failure [**1161]  
to enforce its order prompted the Law Division to reverse 
the conviction and dismiss the charge. Ibid. 

No single factor is a necessary or sufficient condi-
tion to the finding of a deprivation of the right to a 
speedy trial. Barker, supra, 407 U.S. at 533, 92 S. Ct. at 
2193, 33 L. Ed. 2d at 118. Rather, the factors are interre-
lated, and each must be considered in light of the rele-
vant circumstances of each particular case. Ibid. In an  
[***12] analysis of a speedy trial challenge, a trial court 
must weigh the "'societal right to have the accused tried 
and punished'" and a defendant's right to be prosecuted 
"'fairly and not oppressively.'" State v. Dunns, 266 N.J. 
Super. 349, 380, 629 A.2d 922 (App.Div.) (quoting State 
v. Farmer, 48 N.J. 145, 175, 224 A.2d 481 (1967)), cer-
tif. denied, 134 N.J. 567, 636 A.2d 524 (1993). 

We now consider the trial court's application of 
these principles. "We have always recognized that ordi-
narily adjournments are within the discretion of the trial 
court." Gallegan, 117 N.J. at 354, 567 A.2d 204 (1989). 
In reviewing the Law Division's findings, we reverse 

only if the court's determination is clearly erroneous. 
Merlino, supra, 153 N.J. Super. at 17, 378 A.2d 1152. 

In concluding defendant was not denied a speedy 
trial, the Law Division judge made these findings: 
  

   In this case, the--the delay, . . . was 327 
days. And time is relative, I'm sure, when 
someone has something like a drunk driv-
ing charge hanging over their head every 
day is anxiety provoking, but we can't, 
you know, focus on normal anxiety, in 
terms of a prejudice caused by the delay. 

. . . . 

We have . . . extraordinary situations 
with  [***13] the Municipal Courts. Prac-
tically speaking, they're part-time courts. 
They don't all meet even every week. The 
people working there are part-time prose-
cutors. 

So, even though the ideal goal is 60 
days, I don't know that, in and of itself, 
the--the length of the delay is something 
that weighs very heavily in this balancing 
test. And, you know, we--the--the guide-
lines we have from the cases, 663 days in 
the Farrell case, this is not [an] inordi-
nately long time for a matter to come to 
trial. 

The reasons for the delays. Every de-
lay was caused by the State's failure to be 
ready to proceed. And, as [c]ounsel points 
it out, it wasn't necessarily the  [*11]  
prosecutor. It was no particular person, 
but it was the State. And the State, in gen-
eral, has an obligation. Here, some of it 
was really regrettable, and I--I think, very 
frustrating to the defense, because they 
were there. They didn't ask for delay. 
They were very professional about the 
thing. And it got to the point where it was 
bordering on unreasonable. 

If it had been any longer, I think the 
reason, combined with the length of time, 
may have pushed the balance of the scale, 
but, again, the--there was no purposeful 
delay. And so I think  [***14] the--the 
reasons and the length certainly would not 
weigh that heavily. 

With regard to whether there was 
prejudice, again, the normal anxiety and 
certainly the cost of an attorney appearing 
again and again and again, it was a cost 
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that should not have been incurred. But 
our case law tells us that expense alone is 
not a reason to find prejudice. It has to be 
something more than that. 

And fourthly, the--whether or not the 
defendant asserted the right to speedy 
[**1162]  trial. I think the right--the asser-
tions were here. . . . But certainly 
[c]ounsel made apparent, and, as 
[c]ounsel points it out, the [c]ourt didn't 
need anybody to make it apparent. The 
[c]ourt made it apparent [] that this should 
not have been happening. 

In balancing, it--it's close, but I really 
believe, under the case law, because of the 
length of time that it was--let's say short 
of a year, and the best guidance we have 
with the case is approximately two years, 
so I am making a finding that the right to 
speedy trial, under the law, was not de-
nied. 

 
  

In deciding the delay was not excessive, the trial 
court measured the almost one-year delay experienced in 
this matter against the delay discussed in Farrell, which 
was twice  [***15] as long. We reject such an approach. 

There is no set length of time that fixes the point at 
which delay is excessive. The first step in analyzing the 
facts requires a court to remember that 
  

   [t]he New Jersey judiciary is, as a mat-
ter of policy, committed to the quick and 
thorough resolution of DWI cases. In 
1984, Chief Justice Wilentz issued a di-
rective, later echoed in Municipal Court 
Bulletin letters from the Administrative 
Office of the Courts, that municipal courts 
should attempt to dispose of DWI cases 
within sixty days. 

[Farrell, supra, 320 N.J. Super. at 
446-47, 727 A.2d 501.] 

 
  

We do not suggest that any delay beyond the sixty-
day goal is excessive. However, for the standard to have 
any meaning, municipal courts must continuously strive 
to assure prompt prosecution of DWI matters. Here, the 
344 day dispositional period is more than five times the 
stated objective, and, as discussed below,  [*12]  the de-
lays were numerous, mostly avoidable and largely unex-
plained. 

Barker's second prong examines the length of a de-
lay in light of the culpability of the parties. See Barker, 
supra, 407 U.S. at 529, 92 S. Ct. at 2192, 33 L. Ed. 2d at 
116. We concur with the trial court's finding that the de-
lays were not deliberate  [***16] attempts to hamper the 
defense. See id. at 531, 92 S. Ct. at 2192, 33 L. Ed. 2d at 
117 (stating that purposeful delays are weighted "heav-
ily" against the government). However, the State's inabil-
ity to proceed required each adjournment. This was not a 
situation where the delay was occasioned by a "part-
time" municipal court unable to accommodate trial time 
demands, as the Law Division suggested. The municipal 
court listed the matter every month from July to Decem-
ber 2007 and provided two trial dates in December. The 
limited testimony taken on December 18, 2007 was a 
consequence of a late-appearing State witness. Further, a 
continuance from this date was necessitated by the fail-
ure of another State witness to appear. Plainly, the State 
failed to properly appreciate the need to promptly pro-
vide discovery and coordinate the scheduling of its wit-
nesses. 

Here, as noted by the Law Division, "every delay 
was caused by the State's failure to be ready to proceed." 
Four adjournments were necessary because the State 
failed to fulfill its obligation to provide discovery and at 
least three were attributed to the nonappearance of the 
State Troopers. Adjournments should generally be 
granted to either  [***17] party for legitimate reasons, 
including the unavailability of a necessary witness. Ibid. 
However, every rule has its limits. "Postponement re-
quests must be considered, in part, in light of preparation 
efforts. If they are not, parties will have no incentive to 
prepare." Perkins, supra, 219 N.J. Super. at 126, 529 
A.2d 1056. 

 [**1163] The weight of the delay resulting from the 
reoccurring unavailability of the State Troopers, despite 
information that their appearance was required, falls on 
the shoulders of the prosecutor. The State must be re-
sponsible to produce its witnesses when trial  [*13]  is 
called. We also consider significant the fact that the State 
did not discover its witnesses' unavailability until the 
trial date, rather than securing their appearance ahead of 
time. Defendant and his counsel appeared and waited in 
court for hours only to learn the matter would not pro-
ceed. As a result of the miscommunication between the 
prosecutor and the State Police, the arresting officer was 
unable to appear until well into the night, and the 
breathalyzer administrator did not appear at all. Such 
circumstances are more than a "frustrating" inconven-
ience. In representing the State, the prosecutor and the 
police must accept  [***18] responsibility for ensuring a 
defendant's right to a speedy disposition of the charges is 
respected. This requires expediting all necessary discov-
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ery and maintaining communication with police wit-
nesses to assure their availability. 

As required by Barker's third prong, defendant as-
serted his right to a speedy trial when timeliness became 
an issue. Defendant wrote a letter to the court and com-
plained directly about the State's repeated adjournment 
requests and the excessive delay in prosecuting this mat-
ter. 

In reviewing the final prong of the Barker test, 
prejudice to the defendant, we note the delay caused no 
prejudice affecting defendant's liberty interest or his abil-
ity to defend on the merits. Nevertheless, significant 
prejudice may also arise when the delay causes the loss 
of employment or other opportunities, humiliation, the 
anxiety in awaiting disposition of the pending charges, 
the drain in finances incurred for payment of counsel or 
expert witness fees and the "other costs and inconven-
iences far in excess of what would have been reasonable 
under more acceptable circumstances." Farrell, supra, 
320 N.J. Super. at 452, 727 A.2d 501; Fulford, supra, 
349 N.J. Super. at 195, 793 A.2d 112; see also Dunns, 
supra, 266 N.J. Super. at 380, 629 A.2d 922  [***19] 
(stating that the unavailability of evidence or the inability 
of the State to proceed can justify the "continued expo-
sure of defendant to anxiety and expense for only so 
long"); Merlino, supra, 153 N.J. Super. at 15-16, 378 
A.2d 1152 (holding that proof of actual trial  [*14]  

prejudice is not "a necessary condition precedent to the 
vindication of the speedy trial guarantee"). 

The repeated delays and unnecessary appearances 
due to the State's ill-preparedness, which caused disrup-
tion of defendant's everyday activities, the consumption 
of time and money, and emotional anxiety and uncer-
tainty, add up to more than "minimal" prejudice to de-
fendant. 

We emphasize that "'in the administration of jus-
tice[,] dismissal must be a recourse of last resort.'" Far-
rell, supra, 320 N.J. Super. at 447, 727 A.2d 501 (quot-
ing Prickett, supra, 240 N.J. Super. at 147, 572 A.2d 
1166). However, in criminal and quasi-criminal matters, 
fundamental fairness demands that all parties--the State 
and the defense--seriously and diligently prepare and 
proceed to trial. 

Under the facts presented, we conclude the State has 
fallen short in its responsibility, and the governmental 
interest in prosecution has been outweighed by defen-
dant's individual right to a speedy  [***20] trial. Farrell, 
supra, 320 N.J. Super. at 453, 727 A.2d 501. Accord-
ingly, defendant's conviction is reversed, and the matter 
remanded for entry of an order of dismissal. 

 [**1164] Reversed and remanded to the Law Divi-
sion for further proceedings consistent with this opinion. 
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At one point he was running around 
the accident scene, literally running 
around the accident scene. I don't know 
what he was doing, but he was maybe 
conversing with  [*3] other people who 
were there or his brother. I'm not - - I 
don't recall what he was doing specifi-
cally. But that's the level of agitation or 
excitement that he displayed. 

 
  

For safety reasons, the troopers did not conduct 
roadside sobriety testing. The scene of the accident was 
at a curve down a hill on the Parkway and rescue person-
nel were helping the injured and removing the vehicles. 
The troopers arrested defendant and the driver of the 
black vehicle and transported them in one police car to 
State Police barracks. According to Trooper Walsh, "the 
troop car smelled of the odor of a consumed alcoholic 
beverage." Breathalyzer testing shortly after 5:00 a.m. 
showed that defendant's blood alcohol content was .10 
percent, above the legal limit for driving. See N.J.S.A. 
39:4-50(a). 

Defendant's municipal court trial in East Orange was 
adjourned eleven times from the initial trial date of Oc-
tober 10, 2007, until it was held on July 15, 2008 - 296 
days from the date of defendant's arrest. After his convic-
tion in the municipal court, defendant filed a notice of 
appeal on July 30, 2008, for trial de novo on the record 
in the Superior Court, Law Division. See R. 3:23-8(a). 
The Superior Court trial  [*4] did not occur until October 
22, 2010 - 798 days from the filing of the notice of ap-
peal. 

Defendant raises speedy trial and other arguments as 
follows: 
  

   POINT I 

THE STATE HAS VIOLATED 
DEFENDANT'S DUE PROCESS 
RIGHTS, AND AS SUCH, THE 
CHARGE AGAINST HIM SHOULD BE 
DISMISSED. 

POINT II 

THE STATE LACKED 
SUFFICIENT PROBABLE CAUSE TO 
DETAIN AND ARREST DEFENDANT 
AND, ACCORDINGLY, ALL 
EVIDENCE THEREAFTER OBTAINED 
SHOULD BE SUPPRESSED. 

POINT III 

AS A RESULT OF THE STATE'S 
SPOLIATION OF EVIDENCE THAT 
WAS LIKELY TO RAISE A 
REASONABLE DOUBT OF 
DEFENDANT'S GUILT, THE 
COMPLAINT SHOULD BE 
DISMISSED. 

 
  

To the extent these arguments pertain to the munici-
pal court proceedings, we reject them for the reasons 
stated in the thorough and well-reasoned written decision 
of Judge Ramona Santiago in the Law Division dated 
August 30, 2010. Judge Santiago determined that defen-
dant's right to a speedy trial in the municipal court had 
not been violated such that the charge must be dismissed, 
that the State Police had probable cause to arrest defen-
dant for DWI, and that defendant had not been preju-
diced by alleged spoliation of evidence in that the prose-
cution had lost the original videotape from the State Po-
lice dashboard camera  [*5] that was introduced as an 
exhibit at the municipal court trial. The court's decision, 
however, did not address defendant's speedy trial and due 
process argument regarding the twenty-seven months 
that passed before disposition of his appeal and trial de 
novo in the Superior Court. 

The relevant facts regarding the Superior Court pro-
ceedings are as follows. A few days after defendant's 
conviction in the municipal court, counsel for defendant 
wrote to the East Orange Municipal Court requesting the 
dashboard videotape introduced in evidence. At the time 
he filed the notice of appeal, counsel requested that the 
municipal court prepare and file relevant transcripts of 
the municipal court proceedings. On August 22, 2008, 
municipal court staff advised defense counsel that, be-
cause of a technical problem, there would be a delay in 
producing a compact disc of the sound recordings to be 
transcribed. On October 17, 2008, defense counsel was 
notified of another delay in providing trial transcripts. On 
February 4, 2009, defense counsel wrote to the municipal 
court inquiring about the transcripts. Defense counsel 
finally received the transcripts on February 6, 2009 - 191 
days, or about six months,  [*6] after he filed the notice 
of appeal and made the request. 

In the meantime, on January 6, 2009, the presiding 
judge of the Criminal Division for Essex County Supe-
rior Court executed a court-generated order dismissing 
defendant's appeal without prejudice for failing to file 
transcripts as required under Rules 3:23-8 and 2:5-3(a). 
The order of dismissal was not served upon defendant or 
the prosecutor. 

Fifteen months later, in April 2010, defense counsel 
sent a paralegal to the Essex County Criminal Division 
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office to check the status of the case. Counsel learned 
that the appeal was not being scheduled for disposition 
because it had been dismissed. The clerk's office refused 
to provide a copy of the order of dismissal to the parale-
gal because it had not been filed on the court's docket. 
Defense counsel received a copy ten days later and 
promptly filed a motion to vacate the dismissal, which 
the Superior Court granted on May 21, 2010. Thus, 469 
days of the delay were caused by the court's dismissal of 
the appeal without prejudice, but also without notice to 
the parties. 

On May 25, 2010, defense counsel wrote to the mu-
nicipal court because the videotape exhibit had not been 
forwarded to the  [*7] Superior Court as part of the re-
cord. On June 25, 2010, the prosecutor ordered another 
copy of the tape from the State Police because the origi-
nal exhibit could not be found. Defense counsel objected 
to the use of a new copy rather than the original exhibit. 
By letter dated August 13, 2010, the State wrote to the 
Superior Court that it had "located the video tape intro-
duced and marked as S-1 in the defendant's municipal 
appeal trial below." The prosecutor's letter stated the 
videotape was found in the filing cabinet of a prosecutor 
who had retired earlier that year.1 Thus, 80 days of delay 
were caused in part by the search for the missing video-
tape exhibit. 
 

1   With respect to defendant's spoliation argu-
ment, defense counsel argued the exhibit in the 
municipal court trial had been marked D-2 and 
not S-1. He could not represent to the court either 
way whether the videotape filed for the trial de 
novo was identical to or different from the one 
admitted in evidence by the municipal court. The 
prosecution insisted it was the same recording, 
and Judge Santiago accepted that representation. 
She viewed the videotape and determined it was 
not probative of any issue on appeal. 

On August 25, 2010,  [*8] Judge Santiago heard oral 
argument on defendant's appeal of his pretrial motions to 
dismiss the charges and to suppress evidence. The judge 
declined to hear the trial de novo at the same time be-
cause defendant's brief was limited to the pretrial issues. 
On August 30, 2010, Judge Santiago entered an order 
and issued her letter-opinion denying defendant's appeal 
of the municipal court's pretrial rulings. 

On October 22, 2010, Judge Santiago heard the fac-
tual merits of defendant's de novo appeal, at the conclu-
sion of which she found defendant guilty of driving 
while intoxicated. A judgment order to that effect was 
entered on the same date and sentence was imposed. As a 
first DWI offender, defendant was sentenced to pay a 
fine of $300 and other statutory money penalties totaling 
$358, twelve hours at the Intoxicated Drivers Resource 

Center, and seven months' driver's license suspension. 
Judge Santiago denied defendant's motion to stay execu-
tion of the sentence. 

The State concedes that the right not to be subjected 
to unreasonable delay applies to an appeal, State v. Le 
Furge, 222 N.J. Super. 92, 98, 535 A.2d 1015 (App. 
Div.), certif. denied, 111 N.J. 568, 546 A.2d 498 (1988), 
and consequently, to a trial de novo on appeal  [*9] to the 
Superior Court from a municipal court conviction. See 
also Simmons v. Beyer, 44 F.3d 1160, 1169 (3d Cir. 
1995) (unreasonable delay in an appeal as of right vio-
lates a defendant's right to due process). 

In Le Furge, supra, 222 N.J. Super. at 98, 535 A.2d 
1015, we stated that the same framework and standard 
apply to evaluating undue delay on appeal as applies to a 
defendant's right to a speedy trial in the trial court. The 
constitutional standard for a speedy trial was established 
by the United States Supreme Court in Barker v. Wingo, 
407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), 
and applied by our Supreme Court in State v. Szima, 70 
N.J. 196, 200-02, 358 A.2d 773, cert. denied, 429 U.S. 
896, 97 S. Ct. 259, 50 L. Ed. 2d 180 (1976). 

In Barker, the Court set forth a "balancing test . . . in 
which the conduct of both the prosecution and the defen-
dant are weighed" to aid in determining when a defen-
dant's right to a speedy trial under the Sixth Amendment 
has been violated. 407 U.S. at 530, 92 S. Ct. at 2191-92, 
33 L. Ed. 2d at 115-17. The Court identified four factors 
that should be examined: "Length of delay, the reason for 
the delay, the defendant's assertion of his right, and 
prejudice to the defendant."  [*10] Ibid.; accord Szima, 
supra, 70 N.J. at 200-01, 358 A.2d 773. 

In this case, the first of those factors, the length of 
the twenty-seven month delay from the notice of appeal 
to the trial de novo, weighs heavily in favor of defen-
dant's argument that his right to speedy disposition on 
appeal was violated. 

The reasons for the delay are largely, but not en-
tirely, attributable to the courts and the prosecution. First, 
the East Orange Municipal Court could not produce 
timely transcripts, requiring about six months from the 
end of July 2008 to the beginning of February 2009 to 
complete transcripts. Next, the Superior Court dismissed 
the appeal for lack of transcripts without serving notice 
of the court-initiated dismissal on defendant or the 
prosecution. Fifteen months passed until April 2010 
without any activity on the appeal. From May to August 
2010, a period of three months, the delay was caused 
mostly by the municipal court's and the prosecution's 
inability to find the videotape exhibit admitted at the 
trial, which turned out to have been stored and forgotten 
in a prosecutor's file cabinet. The reason for the last two 
months of delay, from August to October 2010, was that 
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the initial briefing before the  [*11] Superior Court fo-
cused on pretrial issues rather than the facts presented at 
trial.2

 
2   Because defendant's conviction was a per se 
violation based on the blood alcohol reading of 
.10, the trial de novo itself did not involve any 
significant issues. 

We reject the State's argument that defendant was 
solely to blame for all these delays. We are particularly 
troubled by the Superior Court's dismissal of the appeal 
without giving notice to defense counsel and the 
prosecutor both before and after the order of dismissal 
was issued. For fifteen months, neither attorney was 
notified that the court had dismissed the appeal. Because 
the municipal court had stayed execution of defendant's 
sentence after his conviction, defendant continued to be 
licensed to drive during that time although he had been 
convicted of DWI and no court proceeding was then 
pending. The Superior Court had a responsibility to no-
tify the attorneys of the dismissal so that appropriate 
action could be taken. 

But defendant and defense counsel were not com-
pletely free of blame. We also attribute responsibility to 
defendant and counsel for the fifteen-month period of 
inactivity. During the time the appeal was dismissed, 
defendant  [*12] did not make any inquiry or pursue the 
case. Had he done so, that period of delay would have 
been significantly shortened. Because execution of sen-
tence had been stayed, defendant apparently did not have 
a strong incentive to seek a speedy disposition of his 
appeal in the Superior Court. 

In fact, the third factor under the Barker analysis 
weighs heavily against defendant's argument that his 

speedy trial rights were violated. There is no evidence on 
this record that defendant asserted a right to speedy dis-
position of the de novo appeal at any time from filing the 
notice of appeal in July 2008 until the Superior Court 
heard argument on pretrial issues in August 2010. As the 
Supreme Court stated in Barker, supra, 407 U.S. at 532, 
92 S. Ct. at 2193, 33 L. Ed. 2d at 118, and we repeated in 
Le Furge, supra, 222 N.J. Super. at 99, 535 A.2d 1015, 
"failure to assert the right [to a speedy trial] will make it 
difficult for a defendant to prove that he was denied a 
fair trial." 

Also important, defendant was not prejudiced by the 
delay. His defenses had already been presented in the 
municipal court; they could not have been impaired by 
the delay. See id. at 99, 535 A.2d 1015. A trial de novo 
in the Superior Court is heard on  [*13] the record made 
in the municipal court, usually without new evidence or 
rehearing of live witnesses. See R. 3:23-8(a). Further-
more, defendant suffered no detrimental consequences 
from his conviction, the sentence having been stayed 
during the time of appeal to the Superior Court. The 
"hardship" of waiting for disposition of his appeal, stand-
ing alone, "is insufficient to constitute meaningful preju-
dice." Le Furge, supra, 222 N.J. Super. at 99-100, 535 
A.2d 1015 (citing United States v. Loud Hawk, 474 U.S. 
302, 315, 106 S. Ct. 648, 656, 88 L. Ed. 2d 640, 654 
(1986)). 

Balancing the four factors set forth in Barker, we 
conclude that defendant's constitutional rights were not 
violated by the delay in the disposition of his trial de 
novo on the record. 

Affirmed. 
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OPINION 

[*550] [**405] Justice LaVECCillA delivered the 
opinion of the Court. 

Defendant Alonzo Hill was convicted of first-degree 
robbery and related offenses for his role as an accom-
plice in a 2003 robbery of a Newark commercial estab-
lishment. According to the State's theory of the evidence, 
Hill was a knowing participant in the robbery even 

Reprinted with permission from LexisNexis. 

though he did not get out of the car in which he drove the 
other participants to Newark, he did not go inside the 
establishment, he did not touch the items that were taken, 
and he never held the gun that was used during the rob-
bery. According to the State, Hill's knowledge of the 
planned robbery [**406] when he transported the perpe-
trators [***9] to Newark, as well as his assistance in the 
escape, rendered him an accomplice to the crimes com-
mitted by those conspirators. The jury heard differently 
from Hill, who claimed a lack of any prior knowledge 
about the robbery. He testified that his teenage nephew 
(N.G.) and two companions never said anything in his 
presence about an intended robbery when he drove them 
to Newark and, further, that he first saw the gun that was 
used in the robbery when one of the young men was 
holding it as he ran from the building in which the rob-
bery had taken place, chased by a group of angry men. 

In the jury's evaluation of the clashing evidence 
about Hill's mental state, the State received the benefit of 
a missing witness, or Clawans, 1 charge, which was de-
livered by the court over the defense's objection. The 
court instructed the jury that it could infer, based on 
Hill's failure to call his nephew as a witness, that the 
nephew's testimony would have been adverse to Hill's 
interests. We conclude that providing a Clawans charge 
in those circumstances constituted reversible error. The 
charge, which favored the State on an element of its re-
quired proofs, had the [*551] inescapable effect of un-
dermining defendant's [***10] entitlement to benefit 
from the presumption of innocence and to demand that 
the State bear the burden of proving, beyond a reason-
able doubt, all elements of the charges against him. The 
prejudicial instructional error requires us to reverse and 
remand. 

l State v. Clawans, 38 N.J. 162, 183 A.2d 77 
(1962). 
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I. 

At trial, the State presented testimony from Sergio 
Romaneto, the manager of the kitchen/baking facility 2 

that was robbed on the morning of July 3, 2003. Ro-
maneto, the owner's nephew, was in a backroom office 
counting money when a man with a white !-shirt 
wrapped around his head and face entered the office. A 
surveillance video in the premises captured the robbery 
that ensued. 

2 According to Romaneto, the facility supported 
several luncheonettes operating as Casa Do Pao. 
Some witnesses described the facility as a "cen
tral kitchen," others referred to it as a 11bakery." 
The facility also housed an office area where ad-
ministrative tasks were performed. 

Romaneto, who speaks only Portuguese, did not un-
derstand the unarmed man's words but could tell from his 
pointing and gesturing that he wanted the money. Fright-
ened, Romaneto threw a chair at him. A second man en
tered the office, armed with a black gun. [***11] He 
also had his face and head partially cloaked by a white !-
shirt. The men made Romaneto move into the kitchen 
area, where other employees were kneeling on the floor. 
When the robbers were unable to open the safe located in 
the back office, one of them grabbed a laptop computer 
and its battery before running out of the building. In the 
meantime, Romaneto was mounting a defense. Out in the 
kitchen, he instructed the other employees to fight back 
because he believed that the robbers were using a toy 
gun. 

Romaneto and the employees ran outside, chasing 
after the two men, screaming in Portuguese, 11 It's a rob
bery, it's a robbery." Romaneto saw the men remove the 
!-shirts from their heads and get into a dark blue or black 
car. Inside he saw a different man [*552] behind the 
wheel. At the trial, he identified the driver as Hill. 
Meanwhile, Romaneto's yelling about "a robbery" caused 
another car to tum and block the robbers' vehicle from 
departing. [**407] Accordingly, the robbers spilled out 
of the vehicle and a tussle ensued between them and 
Romaneto's determined employees. At one point, Ro-
maneto was struck in the shoulder with the butt of the 
gun. The fighting ended when the armed man pointed the 
gun [***12] at Romaneto and his men. As the employ-
ees retreated, one of the men who had been inside the 
building got into the car and drove off. Of the two re-
maining, one ran away while the other larger man (iden-
tified later as Hill) began to walk away. Romaneto and 
his employees attempted to encircle Hill in order to de-
tain him, but Hill gestured menacingly at them. Due to 
his obvious greater size, they let him leave the area. Ac-

cording to Hill's version of the facts, he continued walk-
ing until he was picked up by his nephew, N.G. 

Romaneto, looking for help, flagged down a police 
car. He gave the officers a description of the car and its 
license plate number. The officers who testified for the 
State added the following evidence. 

Canvassing the immediate vicinity, Officer Juan 
Vazquez of the Newark Police Department spotted a car 
matching Romaneto's description. As Vazquez ap-
proached, he saw N.G. and Hill get out of the car, with 
Hill emerging from the driver's seat and N.G. from the 
passenger's seat. 3 In the car, Vazquez saw a laptop com
puter fitting the description of the one that had been re-
ported stolen. Vazquez and his partner arrested defendant 
and N.G. and brought them to Romaneto, who identified 
[***13] defendant as the driver seated in the waiting car 
and N.G. as one of the men who had entered the kitchen 
facility. Meanwhile, another officer responded to a report 
of a black handgun found in a garbage can two blocks 
from the kitchen facility. Although the handgun was 
[*553] secured, a fingerprint analysis failed to reveal 
either N.G.'s or Hill's fingerprints on it. 

3 Hill claimed that he was a passenger in the 
car. The State's witnesses claimed that they saw 
Hill emerge from the driver's seat. 

Hill's defense centered on his lack of knowledge of 
what N.G. and his companions planned to do at CasaDo 
Pao once he brought them there. The theme to Hill's de-
fense was to raise reasonable doubt about the mens rea 
element necessary to support a guilty verdict based on 
accomplice liability for the robbery. Hill offered no dis-
pute that on July 3, 2003, at approximately eleven 
o'clock in the morning, he drove his seventeen-year-old 
nephew and his nephew's friends, Omar and "T," from 
Brooklyn to the Casa Do Pao central kitchen/bakery fa-
cility. ' Hill agreed to drive the three men when Omar 
offered him fifty dollars in exchange. 

4 Neither the State nor Hill can account forT's 
whereabouts after he got out of [***14] the car. 
There was no evidence adduced at trial indicating 
that he participated in the robbery or subsequent 
escape. As far as this record reveals, neither T nor 
Omar was arrested in connection with this inci
dent. 

When Hill was taken to the police station, after be-
ing advised of his Miranda ' rights, he gave a statement 
explaining Omar's offer to pay fifty dollars for Hill to 
drive him, T, and N.G. to the kitchen/bakery in Newark. 
Hill claimed that although he did not see which of the 
young men went into the building, all three left the car 
when they arrived. Hill waited in the car. A short while 
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later, Hill saw Omar and N.G. emerge from the building, 
running toward the car, yelling for Hill to open the door. 
The car was not running. According to Hill, he walked 
away. N.G. drove off in the car. He admitted, however, 
that he later met up with N.G. and, after they [**408[ 
had parked the car, the two were arrested by the police. 

5 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

Hill was indicted for: second-degree conspiracy to 
commit armed robbery, N.J.S.A. 2C:5-2 (Count One); 
third-degree aggravated assault with a deadly weapon, 
N.J.S.A. 2C:l2-l(b)(2) (Count Two); first-degree 
[***15] armed robbery, N.J.S.A. 2C:l5-l (Count Three); 
third-degree unlawful possession of a handgun without a 
[*554] permit, N.J.S.A. 2C:39-5(b) (Count Four); and 
second-degree possession of a handgun for the unlawful 
purpose of using it against the person or property of an-
other, N.J.S.A. 2C:39-4(a) (Count Five). 

At trial, Hill testified that the men involved in the 
robbery did not talk about it in his presence beforehand 
and he claimed to have had no idea that they were going 
to rob the establishment. According to Hill, on the drive 
from Brooklyn to Newark they talked only about the 
directions Hill needed in order to navigate the trip. Hill 
claimed never to have seen a gun until Omar emerged 
from the building, running with the gun in his hand. • 
When asked about his relationship with N.G., defendant 
stated that the two had been living together at the time 
the robbery took place, but that the last time he had seen 
his nephew was two months prior to the trial. He testified 
that he had not discussed the case with N.G., but was 
"pretty sure" that N.G. knew about Hill's trial because he 
was aware that N.G. was in touch with a relative in New 
Jersey. When pressed, Hill said that he believed that 
N.G. [***16] was married and living somewhere in 
Alabama. 

6 Hill had made a contrary incriminating state-
ment to police, with which he was confronted on 
cross-examination during trial. At trial, he 
claimed to have been confused by the police offi-
cer's manner of questioning. Hill's testimony at 
trial also contradicted the officer's testimony that 
he emerged from the driver's seat of the car just 
prior to his arrest. Plainly, Hill's testimony por-
trayed himself as not involved in the escape, as 
well as unaware of the robbery prior to its hap-
pening in the CasaDo Pao. 

Based on the questioning about N.G., during the jury 
charge conference the trial court asked the prosecutor if 
she was requesting a Clawans charge, explaining that the 
State had asked questions about N.G. that led the court to 
believe such a charge was desired. When the State re-

sponded affirmatively, the court asked for proof that the 
juvenile matter against N.G. had been concluded, stating 
that "if he hadn't been adjudicated, obviously I don't be-
lieve you can draw inferences from a person who has a 
charge pending failing to come forward. 11 

[*555] That inquiry resulted in the following in-
formation being placed in the record. N.G. pleaded guilty 
as [***17] a juvenile on August 5, 2003, and was sen-
tenced to two years of probation. His case was termi
nated on October 21, 2004. As he had agreed to do, at 
N.G.'s plea hearing he provided a factual recitation about 
Hill's involvement in the incident. 

The trial court reviewed a transcript of N.G.'s plea 
colloquy and then placed on the record that it found that 
N.G. gave testimony concerning the "involvement of his 
uncle, [defendant,] whom he claimed ... knew about the 
plan in advance. As well as the intent to use weapons." 
N.G.'s plea agreement did not obligate him, however, to 
testify for the State during Hill's criminal trial. 

With that information secured, the trial court stated 
that it was satisfied that "[N.G.] would not have been 
prejudiced if he was called in this proceeding.'' Moving 
forward on the C/awans charge request, the trial court 
offered defendant the opportunity to reopen the record to 
present N.G. ·as a witness or to demonstrate a reason for 
failing to call him. Defense [**409] counsel objected to 
the appropriateness of giving a Clawans charge in these 
circumstances, emphasizing that N.G. could not be pro
duced for trial: 

[DEFENSE COUNSEL]: Your Honor, 
we will not be able to call the witness. 
[***18] We do not know where he is lo-
cated at this point in time. 

When my client indicated the last he 
heard [from N.G.] he believed he was in 
Alabama. He has not lived with my client 
for some period of time. He got married in 
the interim apparently. This incident, it's 
occurred nearly two years ago now. And 
the last time he spoke to him, according to 
my client's testimony, was at best two 
months ago. And without knowing where 
he is[,] it would be very hard to produce 
him. Also the fact that he is in Alabama at 
this point in time would make it very dif-
ficult to produce him in a timely fashion 
before this court, even if we were to know 
his exact and precise location. 
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THE COURT: Was there any effort 
made during the conversation two months 
ago to verify his address? 

[DEFENSE COUNSEL]: During the 
pendency of this case, efforts were made 
to contact and interview [N.G.]. However, 
while he had pled, his case was not tech-
nically disposed of during the initial 
pendency of this case, which is why we 
were not permitted to speak to him at that 
point in time. And since then, as your 
Honor is aware with the history of this 
case, it has had numerous trial dates 
which very frequently in advance we 
knew [***19[ it wasn't going. 

[*556] .... 

THE COURT: Unfortunately for your 
position, counsel, the court is in a unique 
position to be satisfied that had he been 
produced he would not have been favor-
able to you. Normally we're not in that 
position, but the official transcript of the 
[plea] and the testimony that he gave be-
fore the court is indicative of the fact that 
had he been called to testify, not only do 
we suspect it would not be favorable to 
you, it would not have been .... Normally 
in Clawans cases we can only infer that 
from certain facts, namely the general 
sense that the witness might have said 
something in support of your client's 
claim that he had no knowledge of the 
robbery before the fact. But unfortunately 
this witness has testified before a court of 
law and has given sworn testimony before 
a court of law to the exact opposite. So 
there's no question that his production 
would not have been of assistance to your 
client under these circumstances. 

[DEFENSE COUNSEL]: ... I did 
want to place on the record ... I did get a 
chance to obtain ... information from [de-
fendant's] family. I believe his cousin who 
is here, who also is [N.G.'s] cousin? [and] 
his uncle ... indicated [***20] that they 
do not know where [N.G.] is at this time 
and they do not believe they could get a 
location for him. 

THE COURT: Are you asking to call 
the witness? 

[DEFENSE COUNSEL]: I'm placing 
for the record that I don't believe that I 
can call this witness. 

THE COURT: No, I'm asking are you 
asking to call a witness who can confirm 
your efforts to obtain the witness prior to 
trial and your inability to do so. Because 
the question is ... not what position you 
happen to be in as we speak, but what ef-
forts you made prior to trial to have the 
witness available. 

[DEFENSE COUNSEL]: Right. And 
no, your Honor, I'm not asking to do that. 

[**410] The court determined that there were suffi-
cient grounds to support a Clawans charge and stated the 
reasons supporting its decision. 

THE COURT: Now, I am satisfied that 
the inference is strong here, primarily be-
cause we have available to us something 
that we would not normally have, namely 
the sworn testimony of this very witness 
exactly to the contrary of purportedly 
what you would call him to say .... 

rm satisfied under these circum
stances, based upon, first of all, his family 
relationship with the defendant, that he is 
a witness that is clearly uniquely within 
your [***21] control. Second of all, that 
if he were to testify consistently with what 
your client said, that clearly all other 
things being equal, would have been help-
ful to him and superior to his own testi-
mony, particularly since he has acknowl
edged his own guilt of the offense. The 
only wrinkle that comes in is if he said the 
exact opposite of your client's knowledge 
of what was going on. The fact that as re-
cently as two months ago he was spoken 
to and you have said nothing that leads 
me to believe that any effort was made 
whatsoever to either confirm his present 
location and/or [*557] to attempt to ob-
tain his production for the trial, I have 
heard nothing to the contrary that any ef-
fort has been made to do that. Obviously 
you cannot know that which you do not 
seek to know. So you cannot then tum 
around and use that as an excuse for non 
production. 
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And finally, no one has attempted to 
convince me that he was asked to come 
and refused to do so. 

The court finds that the inference is 
appropriate in this case. The Clawans 
charge will be given and the prosecutor 
will be pennitted to comment to that ef-
fect during her sururnation. 

Accordingly, the court included the following C/a
wans charge in its instructions [***22] to the jury: 

[D]uring the course of the trial reference 
has been made to [N.G.], the nephew of 
the defendant. He was talked about as one 
of the actors that ... came over in the car 
on the date of this robbery. And as such 
he has been referred to as a person who 
may have information relevant to the mat-
ter before you. 

And it's also pointed out to you that 
during the examination of Mr. Hill that 
the defendant has failed to call him to tes-
tify, particularly that he might be able to 
shed some light on the lack of knowledge 
that Mr. Hill had of the entire affair. 

Now, the rule is that where a party 
fails to produce as a witness a person 
whom that party would naturally be ex-
pected to call to testify, you have a right 
to infer that had the witness been pro-
duced he would have testified adversely 
to the interest of the defendant. 

The reason for this rule is that where 
you would normally expect a party to call 
a person as a witness and that party, with-
out reasonable explanation fails to do so, 
it leaves a natural inference that the non
producing party fears exposure of facts 
which would be unfavorable to him. 

Now, remember an inference is a de
duction of fact that may logically and rea-
sonably be [***23] drawn from another 
fact or group of facts established by the 
evidence. Whether or not any inferences 
should be drawn is for the jury to decide 
using your own common sense, knowl
edge and everyday experience. Ask your-
selves is it probable, logical or reasonable. 
However, you are never required or com
pelled to draw an inference. You alone 

decide whether the facts and the circum-
stances shown by [**411] the evidence 
supports an inference and you are always 
free to draw or not draw an inference. If 
you draw an inference you should weigh 
it in connection with all the other evi-
dence in the case, keeping in mind that the 
burden of proof is upon the State to prove 
all of the elements of the crime beyond a 
reasonable doubt. 

The jury returned a guilty verdict against defendant on 
all charges. 

At sentencing, the court found aggravating factors 
three, six and nine, no mitigating factors, and that the 
weight of the aggravating factors prevailed. See N.JS.A. 
2C:44-1. The court merged the convictions for conspir-
acy to commit robbery, aggravated [*558] assault, and 
possession of a weapon for an unlawful purpose with the 
first-degree robbery conviction. The court imposed a 
seventeen-year period of incarceration, with [***24] an 
85% period of parole ineligibility pursuant to the No 
Early Release Act, for the first-degree robbery convic-
tion. N.J.S.A. 2C:43-7.2. A concurrent five-year term 
was imposed for the unlawful possession of a weapon 
conviction. The court also imposed a five-year period of 
parole supervision, as well as appropriate fines and pen
alties. 

On appeal, Hill claimed that the trial court commit-
ted reversible error by giving a C/awans charge in this 
matter. He also argued that the trial court should have 
granted his motion for a judgment of acquittal on first-
degree robbery because the victim, Romaneto, believed 
that the weapon was a toy gun; and that his sentence was 
excessive. In an unpublished opinion, the Appellate Di-
vision affirmed defendant's conviction and sentence. 

The panel first addressed the issuance of a Clawans 
charge in this matter. In reviewing the circumstances 
under which a C/awans charge may be appropriate, the 
panel found that the trial court failed to assess properly 
whether N.G. was "available ... both practically and 
physically." Based on its review of the record, the panel 
concluded that defendant was "unaware ofN.G.'s address 
or exact location." It also observed that [***25] the 
court should have taken into consideration N.G.'s "spe
cial relationship" with the State when deciding whether 
N.G. was "available" to the defense. Nevertheless, the 
panel concluded that "any error in giving the C/awans 
charge was hannless." 7 

7 The panel also rejected defendant's argument 
that his motion for a judgment of acquittal should 
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have been granted and that his sentence was ex-
cessive. 

We granted defendant's petition for certification. 
State v. Hill, 195 N.J. 520, 950 A.2d 907 (2008). 

II 

It is well settled that due process requires the State 
to prove each element of a charged crime beyond a rea-
sonable doubt. [*559[ See In re Winship, 397 U.S. 358, 
364, 90 S. Ct. 1068, 1072-73, 25 L. Ed. 2d 368, 375 
(1970) (applying Due Process Clause of Federal Consti-
tution); State v. Anderson, 127 N.J. 191, 200-01, 603 
A.2d 928 (1992) (requiring same under State Constitu-
tion). A defendant need not call any witnesses, choosing 
instead to rely on the presumption of innocence. See 
Winship, supra, 397 U.S. at 363, 90S. Ct. at 1072, 25 L. 
Ed. 2d at 375 (stating that "[t]he [reasonable-doubt] 
standard provides concrete substance for the presumption 
of innocence--that bedrock 'axiomatic and elementary' 
principle whose 'enforcement [***26[ lies at the founda-
tion of the administration of our criminallaw111 (quoting 
Coffin v. United States, !56 U.S. 432, 453, 15 S. Ct. 394, 
403, 39 L. Ed. 481, 491 (1895))). "This presumption is 
an instrument of proof created by the law in favor of one 
accused, [**412[ whereby his innocence is established 
until sufficient evidence is introduced to overcome the 
proof which the law has created." Coffin, supra, !56 U.S. 
at 459, 15 S. Ct. at 405, 39 L. Ed. at 493. Simply put, the 
presumption of innocence and the State's beyond-a-
reasonable-doubt proof requirement work hand-in-hand 
to protect an accused and force the State to satisfy the 
proof requirements for a conviction. See Estelle v. Wil
liams, 425 U.S. 501, 503, 96 S. Ct. 1691, 1692,48 L. Ed. 
2d 126, 130 (1976) ("[A]lthough not articulated in the 
Constitution, [the presumption] is a basic component of a 
fair trial under our system of criminal justice."). With 
those principles controlling the State's proof obligations 
in a criminal trial, we tum to a question about the use of 
an adverse inference against a criminal defendant arising 
from the defendant's failure to call a particular witness. 

We first addressed a litigant's discussion of the 
"natural [***27) inference" that may arise from an ad-
versary's failure to call a witness in State v. Clawans, 38 
N.J. 162, 170, 183 A.2d 77 (1962). We set forth when it 
would be appropriate to allow one party to urge a jury to 
draw an adverse inference against an opposing party for 
the failure to call an available witness and, further, we 
concluded that it would be permissible for a trial court to 
instruct the jury on such an inference in both civil and 
criminal trial settings. Id. at [*560) 170-72, 183 A.2d 
77. The specific setting that existed in C/awans bears 
repeating. 

A witness had not been called by the State and the 
defendant asked the court to instruct the jury that it could 

infer from the State's failure to produce the witness that 
the witness's testimony would have been against the 
State's interest. Id. at 170, 183 A.2d 77. We began by 
elaborating on when such an inference properly may be 
drawn and, therefore, when the possibility of finding 
such an inference may be brought to the jury's attention: 

Generally, failure of a party to produce 
before a trial tribunal proof which, it ap-
pears, would serve to elucidate the facts in 
issue, raises a natural inference that the 
party so failing fears exposure of those 
facts would be unfavorable to (***28) 
him. But such an inference cannot arise 
except upon certain conditions and the in-
ference is always open to destruction by 
explanation of circumstances which make 
some other hypothesis a more natural one 
than the party's fear of exposure. This 
principle applies to criminal as well as 
civil trials, to the State as well as to the 
accused. 

For an inference to be drawn from the 
nonproduction of a witness it must appear 
that the person was within the power of 
the party to produce and that his testi-
mony would have been superior to that al
ready utilized in respect to the fact to be 
proved. 

For obvious reasons the inference is 
not proper if the witness is for some rea
son unavailable or is either a person who 
by his position would be likely to be so 
prejudiced against the party that the latter 
could not be expected to obtain the unbi-
ased truth from him, or a person whose 
testimony would be cumulative, unimpor
tant or inferior to what had been already 
utilized. The failure to call a witness 
available to both parties has been said to 
preclude the raising of an inference 
against either. However, the more logical 
approach views this situation as posing a 
possible inference against both, the ques-
tions [***29) of the existence and 
strength of the inference against either be-
ing dependent upon the circumstances of 
the case, including whether one party has 
superior knowledge of the identity of the 
witness and what testimony might be ex-
pected from (**413) him, as well as the 
relationship of the witness to the parties. 

858

851



Page 7 542 
199 N.J. 545, *; 974 A.2d 403, **; 

2009 N.J. LEXIS 686, *** 

Application of the above principles is 
particularly perplexing and difficult where 
a litigant requests a charge to that effect. 

[Id. at 170-72, 183 A.2d 77 (internal 
citations omitted).] 

Due to the need to have a court examine carefully the 
basis for such a charge, or for permitting a summation 
reference about the jury's drawing of an adverse infer
ence for failure to call an available witness, we set a 
framework requiring prior notice. Id. at 172, 183 A.2d 
77. The party seeking the jury charge must notify the 
opposing party and the judge, outside of the presence of 
(*561] the jury, must state the name of the witness or 
witnesses not called, and must set forth the basis for the 
belief that the witness or witnesses have superior knowl-
edge of relevant facts. Ibid. The procedure of prior noti-
fication is also required whenever a party wishes to men
tion the inference during closing argument. See State v. 
Carter, 91 N.J. 86, 128, 449 A.2d 1280 (1982); [***30] 
see also Clawans, supra, 38 N.J. at 172, 183 A.2d 77 
("Depending upon the particular circumstances ... the 
trial court may determine that the failure to call the wit-
ness raises no inference, or an unfavorable one, and 
hence whether any reference in the summation or a 
charge is warranted.n). 

The trial court's involvement in the process is criti
cal. We rely on the court's dispassionate assessment of 
the circumstances to determine whether reference to an 
inference in summation is warranted and, further, 
whether a jury instruction should be injected into the mix 
of the parties' arguments, informing the jurors that they 
may draw such an inference from a party's failure to call 
a witness. Clawans, supra, 38 N.J. at 172, 183 A.2d 77. 
Care must be exercised because the inference is not in
variably available whenever a party does not call a wit-
ness who has knowledge of relevant facts. See State v. 
Velasquez, 391 N.J. Super. 291, 306, 918 A.2d 45 
(App.Div.2007); see also Wild v. Roman, 91 N.J. Super. 
410,415,220 A.2d 711 (App.Div.l966) (prohibiting trial 
court from giving charge unless "satisfied that a suffi-
cient foundation for drawing such an inference has been 
laid"). When making a determination about a Clawans 
charge, a court must demonstrate [***31] that it has 
taken into consideration all relevant circumstances by 
placing, on the record, findings on each of the following: 

(1) that the uncalled witness is pecu-
liarly within the control or power of only 
the one party, or that there is a special re
lationship between the party and the wit-
ness or the party has superior knowledge 
of the identity of the witness or of the tes-

timony the witness might be expected to 
give; (2) that the witness is available to 
that party both practically and physically; 
(3) that the testimony of the uncalled wit-
ness will elucidate relevant and critical 
facts in issue [;] and (4) that such testi-
mony appears to be superior to that al
ready utilized in respect to the fact to be 
proven. 

(*562] [State v. Hiclanan, 204 N.J. 
Super. 409, 414, 499 A.2d 231 
(App.Div.l985), certif. denied, 103 N.J. 
495, 511 A.2d 667 (1986).] 

See also State v. Irving, 114 N.J. 427,442, 555 A.2d 575 
(1989) (recognizing importance of court's express con-
sideration of all pertinent circumstances when reviewing 
prosecutor's request to mention inference in summation). 

In short, trial courts must use caution because the 
consequences of error are severe if a Clawans charge is 
inappropriately provided: "[G]iving such a charge 
(**414] when it is not warranted (***32] ... may be 
prejudicial error ... [as] it is one thing for counsel in his 
surumation to point to the absence of particular wit-
nesses; it is quite another when the court puts the weight 
of its authority behind such a summation by telling the 
jury it may draw an adverse inference from their ab
sence." Wild, supra, 91 N.J. Super. at 415, 220 A.2d 711. 
The prejudicial effect from an improper Clawans charge 
is exponentially higher for a criminal defendant. 

Ill. 

A. 

Recently, in Velasquez, supra, a panel of our Appel-
late Division canvassed the perils associated with any 
use of a missing witness inference against a defendant in 
a criminal proceeding. 391 N.J. Super. at 307-08, 918 
A.2d 45. In a scholarly review of the case law, Judge 
Grall, writing for the panel, reflected on the various rea
sons, unrelated to fear of the testimony that reasonably 
could explain a defendant's decision not to produce a 
witness for trial. Ibid. The panel emphasized that a court 
must evaluate the defendant's reasoning in choosing not 
to call a witness by considering "the person who is the 
witness, and the content of his or her expected testi-
mony." I d. at 308, 918 A.2d 45 (internal quotation marks 
omitted). The witness's testimony may have been cumu-
lative, ]***33] or not helpful, or the witness may have 
asserted a privilege or bias preventing the testimony al-
together. Ibid. In many instances it may be more reason
able to infer that the missing witness's testimony was 
unnecessary, not that the testimony was (*563] paten-
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tially unfavorable or adverse to the defendant, a situation 
that may arise even more frequently in a criminal trial 
because "it is reasonable to infer that the defendant's de
cision to do without a witness can be explained by the 
defendant's reliance on the presumption of innocence." 
Id. at 309, 918 A.2d 45. The panel concluded, therefore, 
that the inference is improper whenever a defendant's 
decision to forego calling a witness can be explained by 
the defendant's reliance on the presumption of innocence. 
Ibid. 

The Velasquez decision appropriately recognizes 
that the "missing witness" inference, which our case law 
allows, must not be used to circumvent the State's burden 
of proof or to undermine the defendant's preswnption of 
innocence. The beyond-a-reasonable-doubt standard 
cannot be dispensed with, or its burden eased, because it 
serves to "impress[ ] on the trier of fact the necessity of 
reaching a subjective state of certitude of the facts in 
issue." [***34] Winship, supra, 397 U.S. at 363-64, 90 
S. Ct. at 1072-73, 25 L. Ed. 2d at 375. That "bedrock" 
principle curtails use of an adverse inference as against a 
criminal defendant for failure to call an available witness 
and, moreover, raises a serious concern about whether a 
jury charge about the inference should ever issue against 
a criminal defendant. The force of an instruction about 
an inference can be overwhelming to a jury wading 
through conflicting evidence about an element of a crime 
or clashing versions of why a defendant was present at a 
crime scene, even though the jury also is instructed that 
the State bears the burden to prove every element beyond 
a reasonable doubt. 

Indeed, the validity of the use of the missing witness 
charge against a criminal defendant has been subject to 
legitimate question. The Velasquez panel, when com-
menting on the use of any inference against a defendant 
in criminal settings, noted a changing tide in this area of 
the law: 

On a variety of grounds--diminished 
need for the inference in light of modem 
discovery practices and evidence rules 
[**415] that permit a party to impeach 
his or her own witness; the multitude of 
reasons for declining to call a witness; the 
[***35] potential to give undeserved sig-
nificance to the missing witness and un
warranted weight to [*564] evidence 
presented; potential for abuse and 
gamesmanship, and the complexity of the 
questions--scholars have questioned the 
continued validity and utility of the infer-
ence. 

[Velasquez, supra, 391 N.J. Super. at 
307 n.l, 918 A.2d 45.] 

And, although a majority of states continue to allow the 
inference, several have restricted use of the "missing 
witness 11 charge as against a criminal defendant. See, e.g., 
State v. Malave, 250 Conn. 722, 737 A.2d 442, 452 
(1999) (abandoning missing witness charge in criminal 
cases for fear that it would "tip the scales against the 
party," but continuing to allow counsel to argue for in-
ference in summation); Russell v. Commonwealth, 216 
Va. 833, 223 S.E.2d 877, 879 (1976) (holding that in-
struction against criminal defendant would 11Weaken, if 
not neutralize, the presumption of innocence which, if 
given its full strength, might be sufficient to tip the scales 
in favor of acquittal"); State v. James, 211 W. Va. 132, 
563 S.E.2d 797, 800-02 ( 2002) (indicating agreement 
with Russell). Other jurisdictions have devised alternate 
limits on the use of a missing witness inference against a 
criminal defendant. See, [***36] e.g., Jackson v. State, 
575 So. 2d 181, 188 (Fla.1991) (allowing, pursuant to 
narrow exception, prosecutor comment on defendant's 
failure to produce witness when "defendant voluntarily 
assumes some burden of proof by asserting defenses of 
alibi, self-defense and defense of others"); State v. 
Brewer, 505 A.2d 774, 777 (Me.l985) (noting that "[t]o 
allow the missing-witness inference in a criminal case is 
particularly inappropriate since it distorts the allocation 
of the burden of proving the defendant's guilt"); State v. 
Kelly, 113 N.H. 222, 306 A.2d 58, 59 (1973) (stating that 
only when defendant injects alibi defense is failure to 
call witness with koowledge of defendant's whereabouts 
proper subject for comment by state); State v. Montgom
ery, 163 Wn.2d 577, 183 P.3d 267, 278 (2008) (noting 
limitations on missing witness doctrine as applied against 
criminal defendant, finding doctrine inapplicable when it 
infringes defendant's right to silence or would shift bur-
den of proof). 

In this state, we have twice reviewed and found no 
reversible error in a prosecutor's summation urging the 
jury to draw an inference from a criminal defendant's 
failure to call a witness. See [*565] State v. Wilson, 128 
N.J. 233,243-45, 607 A.2d 1289 (1992); [***37] Irving, 
supra, 114 N.J. at 442-44, 555 A.2d 575. The factual 
situations in those appeals differed from that which is 
presented in this matter. In Irving, supra, the defendant 
advanced an alibi and, therefore, having put in issue the 
factual basis of that asserted defense, it was reasonable to 
urge the jury to infer that the defendant would have 
placed the available witness on the stand to support his 
claim of alibi. 114 N.J. at 444, 555 A.2d 575; see also 
State v. Driker, 214 N.J. Super. 467, 471-72, 519 A.2d 
942 (App.Div.1987) (finding no impropriety in prosecu-
tion's reference in summation to defendant's failure to 
call either of two witnesses to corroborate asserted alibi 
defense). Wilson, supra, involved a different application 
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of the missing witness inference in that the defendant's 
testimony had injected additional facts that he claimed 
affected the circumstances of the crime. 128 N.J. at 243, 
607 A.2d 1289. Although the prosecutor failed to follow 
the notice and approval process prior to commenting on 
the missing witnesses, we did not find prejudicial error in 
the State's summation that urged the jury to draw an ad-
verse inference against the defendant [**416] for failing 
to call two witnesses to support his version of what had 
transpired [***38] between him and the victim prior to 
the crime incident. Id at 244-45, 607 A.2d 1289. Impor-
tantly, in neither Irving nor Wilson did we confront 
whether a Clawans charge should be given in a criminal 
trial when the charge would favor the State in a factual 
dispute over an element of the crime on which the State 
clearly bears the burden of proof. 

We have not yet addressed the merits of a claim of 
error based on a Clawans charge against a criminal de
fendant. We note, however, that courts in our state have 
concluded that use of a C/awans charge against a defen-
dant in a criminal trial did not constitute error. See State 
v. Gonzalez, 318 N.J. Super. 527, 529, 723 A.2d 1278 
(App.Div.), certif. denied, 161 N.J. 148, 735 A.2d 573 
(1999) (holding that trial court did not err in giving Cla
wans charge against defendant raising alibi defense); 
State v. Powell, 218 N.J. Super. 444, 448, 528 A.2d 39 
(App.Div.1987) (affirming [*566] trial court's decision 
to give C/awans charge). ' We now hold that C/awans 
charges generally should not issue against criminal de-
fendants. The inclusion in a criminal trial of a C/awans 
charge from the court risks improperly assisting the State 
in its obligation to prove each and every element of a 
charged crime beyond a reasonable [***39] doubt. It is 
difficult to foresee a situation where a C/awans charge 
might play a proper role in a case against a criminal de-
fendant. Indeed, any reference to a negative inference 
against a criminal defendant must be carefully scruti-
nized to ensure that the comment does not mislead or 
have the capacity to confuse the jury into believing that a 
defendant had an obligation to produce the witness and 
the substantive evidence that the witness would have 
provided. Although we will not engage in hypothetical 
discussions of possible situations in which a negative 
inference might be argued to arise, suffice it to say that it 
would [*567] be the rare case, if any, that would war-
rant a Clawans charge from the court. The instant matter 
exemplifies why, in the main, a Clawans charge has no 
proper place being used against a criminal defendant. 
The trial centered on a factual dispute between the State 
and Hill over an element of the [**417] crime, namely 
whether the State could prove that Hill had the requisite 
mens rea to be convicted of robbery. 

8 In Gonzalez, supra, the defendant had testified 
at trial that he was not at the scene of the crime, 

but was instead on a nearby street comer talking 
to friends, thereby [***40] recanting prior state-
ments to the police in which he had admitted in-
volvement in the crime. 318 N.J. Super. at 532, 
723 A.2d 1278. Although the panel did not find 
the C/awans charge improper in those circum-
stances, it remanded for a new trial based on 
other instructional error. !d. at 536, 723 A.2d 
1278. Our denial of certification in that matter 
therefore did not involve review of the use of the 
Clawans charge in the context of the newly raised 

-alibi defense. 161 N.J. 148,735 A.2d573 (1999). 

B. 

In Powell, supra, the Appellate Division also 
held that the trial court did not err in giving a 
Clawans charge against the defendant for failure 
to call a witness. 218 N.J. Super. at 448, 528 
A.2d 39. The defendant had been arrested at the 
scene of a burglary. !d. at 447, 528 A.2d 39. At 
trial, he testified that he and a friend had stopped 
at the building, pulled their car around the back, 
and then his friend left, preventing the defendant 
from knowing where his friend went or what he 
did. Ibid. Defendant previously had not men-
tioned this person to the arresting officers at the 
scene of the burglary, or anytime during discov-
ery. !d. at 448, 528 A.2d 39. Although at trial de-
fense counsel provided the State with the friend's 
address, the State was unable to determine his 
whereabouts. [***41] Ibid The Appellate Divi-
sion concluded that that the Clawans charge was 
not inappropriate because defendant had intro-
duced the involvement of this "friend" for the 
first time during his trial testimony, and the trial 
court had found the existence of a special rela-
tionship between defendant and the missing wit
ness based upon defense counsel's specific ac
knowledgement of the friendship and of the wit-
ness's availability. Id at 448-49, 528 A.2d 39. 

The State's case against Hill was based on a theory 
of accomplice liability. A person is guilty of an offense if 
it is committed "by the conduct of another person for 
which he is legally accountable." State v. White, 98 N.J. 
122, 129, 484 A.2d 691 (1984); N.J.S.A. 2C:2-6(a). One 
is legally accountable for another when that person acts 
as an accomplice. N.J.S.A. 2C:2-6(b)(3). A person is an 
accomplice of another when: 

[ w ]ith the purpose of promoting or fa-
cilitating the commission of the offense; 
he 

(a) Solicits such other person to 
commit it; 
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(b) Aids or agrees or attempts to aid 
such other person in planning or commit-
ting it; or 

(c) Having a legal duty to prevent the 
commission of the offense, fails to make 
proper effort so to do. 

[NJS.A. 2C:2-6(c)(l).] 

To be an accomplice, [***42[ a person must act with 
11 the purpose ·of promoting or facilitating the commission 
of the substantive offense for which he is charged as an 
accomplice." White, supra, 98 N.J. at 129,484 A.2d 691. 
In order for a defendant to be convicted of a crime prem-
ised upon accomplice liability, he must be shown to have 
shared the same criminal intent to commit the substan-
tive offense as the principal. Ibid.; see also State v. Fair, 
45 N.J. 77, 95, 211 A.2d 359 (1965) (holding that for 
both accomplice and partner to be found guilty, "it is 
essential that they shared in the intent which is the 
crime's basic element"). Moreover, all participants in the 
crime may be guilty, but not necessarily of the same de-
gree. White, supra, 98 N.J. at 129,484 A.2d 691. "If both 
parties enter into the commission of the crime with the 
same [*568] intent and purpose each will be guilty to 
the same degree; but each may participate in the criminal 
act with a different intent." Fair, supra, 45 N.J. at 95, 
211 A.2d 359. Thus, each defendant may "be guilty of a 
higher or lower degree of crime than the other, [and] the 
degree of guilt [will] depend[ ] entirely upon his own 
actions, intent and state ofmind. 11 Ibid; White, supra, 98 
N.J. at 131,484 A.2d 691 (stating, for example, that "[i]t 
is possible [***43] for an accomplice to be guilty of 
robbery and for his compatriot to be guilty of anned rob-
bery"). 

Here the State had the burden of proving beyond a 
reasonable doubt that Hill had the requisite knowledge 
and intent in order to be found guilty of the armed rob-
bery and related offenses based on its accomplice liabil-
ity theory. Defendant did not need to prove anything; he 
could merely rely on the presumption of innocence and 
require that the State satisfY its burden. His claim that he 
did not know what N.G., Omar, and T were up to (con-
cerning the robbery) was consistent with his claim of 
innocence. 

When the trial court asked the prosecutor whether 
the State was requesting a Clawans charge based on de-
fense counsel's failure to call N.G. as a witness, defense 
counsel immediately objected, arguing that N.G. could 
not be produced for trial. Ultimately, the trial court re-
jected defendant's arguments and gave the charge, in-
structing the jury that it could draw an adverse inference 
from defendant's failure to call N.G. The Clawans charge 

impermissibly allowed the jury to believe that defendant 
had a responsibility to call N.G. and that Hill bore some 
burden to prove that he had an innocent state [***44] of 
mind. 

[**418] Faced with the prospect of a C/awans 
charge to the jury, Hill's choices were either to try to call 
N.G. and risk that N.G. might testifY against him, or to 
not call N.G. and receive the adverse inference when it 
was the State's exclusive burden to prove, beyond a rea
sonable doubt, that Hill acted purposely as an accomplice 
to the robbery. Forcing a defendant, who is entitled to 
rely on the presumption of innocence, to make that 
choice was [*569] improper in the context of the factual 
dispute over Hill's mens rea. In this case, the charge had 
the effect of injecting the court into that factual dispute 
and could have resulted in a lessening of the State's bur-
den of proof on that element merely because Hill did not 
present an additional witness to contest the State's evi
dence in support of his guilt. 

It may be one thing for the State to argue for an ad-
verse inference when a defendant has voluntarily as-
serted some proof to create an affinnative defense, see 
N.JS.A. 2C:3-4(a) (self-defense or defense of others); 
State v. Williams, 168 N.J. 323, 334, 774 A.2d 457 
(200 I), or asserts new facts about an alibi in defense, see 
Irving, supra, 114 N.J. at 442-43, 555 A.2d 575, but we 
do not address such circumstances here. ' [***45] It is 
quite another thing for the jury to hear a court charge 
buttressing the State's argument that Hill knowingly par-
ticipated in the robbery by telling the jury that it may 
draw an adverse inference against Hill and his claim of 
innocent intent because he did not call N.G. to corrobo-
rate his assertion. See Wild, supra, 91 N.J. Super. at 415, 
220 A.2d 711 (recognizing compounding effect that 
comes from judicial imprimatur to inference from Cla
wans charge). We conclude that Hill should not have 
been forced into the Catch-22 that he faced in his trial 
below: either to call N.G., or else submit to a jury charge 
where the court informed the jury that it may find an 
adverse inference against Hill for failure to call N.G. The 
State must prove its own case and that burden may not be 
permitted to be lessened in the least through a Clawans 
charge. We hold [*570] therefore that it was error for 
the trial court to charge the jury that defendant's failure 
to call N.G. as a witness could produce an adverse infer-
ence against defendant. 

9 Because this case does not involve a prosecu
tor1s comments in summation, there is no warrant 
for us to address in detail any potential limits 
thereon. Suffice it to say that prosecutorial 
[***46] comment that improperly relieves the 
State of its obligation to prove each and every 
element of a charged crime beyond a reasonable 

862

855



Page II 546 
199 N.J. 545, *; 974 A.2d 403, **; 

2009 N.J. LEXIS 686, *** 

doubt or suggests some obligation on the part of 
defendant to prove his innocence would suffer the 
same infirmity as an instruction to that effect. 
That said, we recognize that not all summation 
comment on a defendant's failure to produce a 
witness would produce the impermissible effect 
of lessening the State's burden of proof. We make 
that observation without meaning to suggest that 
prosecutorial comment would be appropriate in 
this case on retrial. 

Moreover, we are unable to view the trial court's al
lowance of a Clawans charge as harmless error. It was 
prejudicial to defendant and was clearly capable of pro-
ducing an unjust result. A charge from the court to the 
jury on a witness missing from defendant's presentation 
was too powerful to be injected into the factual clash 
over the mens rea element in issue at this trial. Due to 
this error, defendant's convictions must be reversed. 

IV. 

The judgment of the Appellate Division is reversed 
and the matter remanded for a new trial. 10 

10 In reversing and remanding, we note our 
agreement with the Appellate Division's (***47) 
rejection of defendant's argument that he should 

have been granted a judgment of acquittal on the 
first-degree robbery charge. Defendant argued 
below that the State failed to prove, beyond a rea-
sonable doubt, that the gun used was a deadly 
weapon because Romaneto believed that the 
weapon was a toy gun. The Appellate Division 
rightfully rejected that argument, finding that it 
"ignores the plain meaning of the statute, which 
states that robbery shall be a crime of the first-
degree where the actor uses or threatens inunedi-
ate use of an actual deadly weapon or where the 
victim reasonably believes the weapon is deadly." 
See N.JS.A. 2C:l5-l(b); N.JS.A. 2C: 11-l(c). De-
fendant himself identified the gun used in the 
robbery and stipulated that it qualified as an op-
erable firearm. Thus, as the Appellate Division 
concluded, based on the State's evidence, the jury 
reasonably could have found that defendant used 
a deadly weapon and therefore was guilty of first-
degree robbery. 

[**419] For reversal and remandment--Chief 
JUSTICE RABNER and JUSTICES LONG, LaVEC-
CHIA, ALBIN, WALLACE, RIVERA-SOTO, and 
HOENS--7. 

Opposed--None. 
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OPINION BY: STERN 
 
OPINION 

 [*324]  [**519]  The opinion of the court was de-
livered by 

STERN, P.J.A.D. 

Defendant appeals from a judgment on trial de novo 
finding him guilty of driving while intoxicated (DWI), 
N.J.S.A. 39:4-50, refusal to take a breathalyzer, N.J.S.A. 

39:4-50.2, and driving while suspended, N.J.S.A. 
39:3-40. As a third DWI offender defendant was sen-
tenced in the Clifton Municipal Court to a custodial sen-
tence of 180 days, a ten-year suspension of his license, a 
$ 1000 fine, and other miscellaneous costs and fines. The 
municipal judge indicated he would consider  [***2] an 
application to transfer defendant to an inpatient rehabili-
tation program after service of 90 days in custody. 2 On 
the refusal charge defendant received a concurrent ten 
year loss of license. For driving while on a suspended 
license, defendant received a separate $ 1000 fine, $ 33 
in costs, a consecutive two year suspension of his driver's 
license and a consecutive 45 day jail sentence. The ag-
gregate sentence was "12 year[s] loss of license and . . . 
225 days [in] jail." The municipal judge subsequently 
made the ten-year suspensions consecutive to each other 
because he felt it was required as a matter of law. See 
N.J.S.A. 39:4-50.4a(a). 
 

2   Defendant's sentence was stayed pending 
appeal to the Law Division. 

 [*325]  The Law Division found defendant guilty 
of the three offenses on trial de novo and imposed the 
same penalties. 3 Defendant argues that the State failed to 
prove the DWI by proof beyond a reasonable doubt 
based only on the field sobriety tests and observations by 
police officers. Defendant also asserts "there is no evi-
dence that [he] consumed any alcohol" on the night of 
November 2 and early morning of November 3, 2006 
and specifically that [**520]  "N.J.S.A. 39:4-50 does not 
apply to the facts  [***3] of this case" because he "did 
not operate a motor vehicle under the influence of intox-
icating liquor, narcotic, hallucinogenic or habit produc-
ing drug[s]" and was to the contrary exposed to work 
related occupational chemicals causing "a neurotoxic 
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state." He further argues that the DWI conviction was 
against the weight of the evidence, "the refusal charge 
should have been dismissed based on the confusion doc-
trine because appellant lacked the capacity to make a 
knowing and reasoned response to the implied consent 
form," and "the trial court erred in convicting appellant 
of violating N.J.S.A. 39:3-40 because he did not know-
ingly operate a motor vehicle." 
 

3   The Law Division opinion notes that the two 
ten-year suspensions were made concurrent, ap-
parently unaware of the municipal judge's revi-
sion of the sentence. No issue is raised before us 
on that subject, but the matter should be recon-
sidered on the remand which we hereinafter or-
der. 

Defendant was found sleeping or passed out in his 
car with the engine running in Clifton at 1:53 in the 
morning of November 3, 2006. Upon being awakened 
defendant told Officer Joshua Eckert that he had two or 
three drinks at a party in Sparta. He was a short  [***4] 
distance from his office, however, and developed at trial 
that he had been in his office at 12:52 a.m., when office 
records showed he turned off an oven. Defendant's theo-
ry is that he did not have enough time to have driven to 
Sparta and back in such a short period, so his report of 
drinking at a party in Sparta was inaccurate. Defendant 
and other workers testified that he had been working 
very late on the night of November 2, 2006, at his 
non-ventilated  [*326]  or inadequately ventilated of-
fice, and was exposed to toxic chemicals causing neuro-
toxicity. 

Officer Eckert testified that defendants "speech was 
extremely slurred" and he had a "moderate smell of [a] 
possible alcoholic beverage." Because of poor perfor-
mance on field sobriety test Eckert concluded "[t]hat the 
defendant was in fact under the influence of alcoholic 
beverages," and "obviously impaired." 

Similarly, at police headquarters Officer Resa "de-
tected an odor of alcoholic beverage on [defendant's] 
breath" and noted "his speech was slurred." Defendant 
explained he took prescription medicine and denied 
drinking. However, he declined to take a breathalyzer 
test when requested to so by Eckert, who read him the 
implied consent form.  [***5] Defendant began "dry 
heaving" and "spitting into a garbage can." He then in-
quired if Resa "kn[e]w what [he] did for this town," re-
ferring to Clifton. 

Defendant presented two doctors, Dr. Lawson Bern-
stein and Dr. Frank Baim, as witnesses. Bernstein ex-
plained the impact of the environmental condition of 
defendant's office and the chemical exposure that result-
ed in neurotoxicity for hours after his exposure to the 

chemical compounds. The condition includes inability to 
recollect short term memory and lack of orientation. De-
fendant could therefore neither remember nor have "the 
cognitive capacity to make a knowing and reasoned re-
sponse to the questions that he was asked." Thus, ac-
cording to defendant, in addition to not being guilty of 
DWI, or knowingly "operating" his vehicle, he could not 
make an "informed decision" to refuse to take the 
breathalyzer. However, Dr. Bernstein did not know de-
fendant's actual exposure to substances on the night in 
question. 

Dr. Baim, defendant's personal physician, attributed 
defendant's condition to the use of the medication Paxil, 
which was prescribed for anxiety. 

We affirm the convictions substantially for the rea-
sons expressed by Judge Donald Volkert in  [***6] his 
written opinion of September 16, 2008. DWI is an abso-
lute liability offense, State v.  [*327]  Hammond, 118 
N.J. 306, 313-18, 571 A.2d 942 (1990), and intoxication 
on chemicals or otherwise is not a defense. Much 
[**521]  as involuntary alcohol intoxication is not a 
defense to a DWI charge, id. at 317-19, 571 A.2d 942, 
involuntary intoxication by chemicals cannot be. To hold 
otherwise would contravene the "clear legislative intent 
and a strong legislative policy to discourage long trials 
complicated by pretextual defenses." N.J.S.A. 39:4-50 
prohibits operating a motor vehicle "while under the in-
fluence of intoxicating liquor, narcotic, hallucinogenic or 
habit forming drug," which, by definition, "includes an 
inhalant or other substance containing a chemical capa-
ble of releasing any toxic vapors or fumes for the pur-
pose of inducing a condition of intoxication." N.J.S.A. 
39:4-50(a)(3) (emphasis added). But even if involuntary 
chemical intoxication were a defense for DWI, the trial 
judge did not have to accept defendant's version of 
events. Credibility is for the trial judge to decide, and the 
judge need not state reasons for the credibility determi-
nation or provide detailed, as opposed to general, find-
ings. State v. Locurto, 157 N.J. 463, 470-74, 724 A.2d 
234 (1999).  [***7] Moreover, if it were possible that 
the defendant's disoriented state flowed from his use of 
Paxil, exposure to chemical compounds and sleep depri-
vation, the judge could accept the observations of the 
police regarding defendant's disheveled appearance, 
slurred language, watery eyes, and smell of alcohol, and 
make credibility determinations to conclude defendant 
was operating the vehicle while intoxicated from drink-
ing alcohol. 

As already noted, Officer Eckert testified that when 
he woke defendant he was "under the influence of alco-
holic beverage" and "obviously impaired." Similarly, 
Resa, who observed defendant for twenty minutes at 
police headquarters, "detected an odor of alcoholic bev-
erage on [defendant's] breath" and "his speech was 
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slurred." They both felt a breathalyzer exam was neces-
sary to confirm their observations. 

We must also reject defendant's attack upon the re-
fusal conviction. There was evidence which supported 
the conclusion  [*328]  that defendant understood what 
the officers were saying to him. The trial judge found 
that defendant's explanations of what he did "for this 
town" were an "attempt to gain favor with the police 
officers" and his insistence that his condition was not  
[***8] caused by drinking reveals he understood his cir-
cumstances. 4 See State v. Spell, 395 N.J. Super. 337, 
340, 928 A.2d 921 (App.Div.2007), aff'd, o.b. in part 
and vacated in part, 196 N.J. 537, 538-39, 959 A.2d 
1209 (2008); State v. Stever, 107 N.J. 543, 559, 527 A.2d 
408, cert. denied, 484 U.S. 954, 108 S. Ct. 348, 98 L. Ed. 
2d 373 (1987); State v. Leavitt, 107 N.J. 534, 542, 527 
A.2d 403 (1987). 
 

4   Judge Volkert made his findings by proof 
beyond a reasonable doubt. See State v. Cum-
mings, 184 N.J. 84, 96, 875 A.2d 906 (2005). 

In his reply brief defendant argues that his "sentence 
to a jail term exceeding 180 days without a jury trial is 
improper." 5 State v. Hamm, 121 N.J. 109, 111-12, 577 
A.2d 1259 (1990), cert. denied, 499 U.S. 947, 111 S. Ct. 
1413, 113 L. Ed. 2d 466 (1991), holds that there is no 
right to a jury trial on a third DWI offense resulting in a 
conviction and sentence of [**522]  180 days, notwith-
standing the ten-year suspension of a driver's license and 
a $ 1000 fine. See also State v. Stanton, 176 N.J. 75, 87, 
820 A.2d 637, cert. denied, 540 U.S. 903, 124 S. Ct. 259, 
157 L. Ed. 2d 187 (2003) (no right to jury trial for DWI). 
Only the New Jersey Supreme Court can change that 
rule. 
 

5   In his plenary brief defendant argued that his 
45 day consecutive sentence is "excessive under 
the  [***9] circumstances presented." He assert-
ed that he should have received "the mandatory 
minimum jail sentence of 10 days" "concurrent or 
consecutive to the jail term on the DWI charge." 
See N.J.S.A. 39:3-40(c). He presented no jury tri-
al issue and it is inappropriate to raise this issue 
in a reply brief. However, given the importance 
of the issue we consider it in the absence of ob-
jection by the State and because the issue cer-
tainly relates to whether the sentence is excessive 
and involves a question of sentence legality 
which can be raised in a petition for post convic-
tion relief. 

The United States Supreme Court has held that a 
defendant facing multiple petty offenses with maximum 
sentences of  [*329]  180 days or less in a consolidated 
proceeding is not entitled to a jury trial. Lewis v. United 

States, 518 U.S. 322, 328, 116 S. Ct. 2163, 2167, 135 L. 
Ed. 2d 590, 596-97 (1996). According to the Court, 
"[t]he Sixth Amendment's guarantee of the right to a jury 
trial does not extend to petty offenses, and its scope does 
not change where a defendant faces a potential aggregate 
prison term in excess of six months for petty offenses 
charged." 581 U.S. at 323-24, 116 S. Ct. at 2165, 135 L. 
Ed. 2d at 594.  [***10] Under that principle the sen-
tences before us do not violate the federal constitution in 
the absence of a jury trial. Yet, prior to Lewis, our Su-
preme Court has held that "apart from possible constitu-
tional compulsion, it would accord with the realities of 
the situation to say that trial by jury is relevant when, as 
here, the several petty offenses are factually related and 
arise out of a single event." State v. Owens, 54 N.J. 153, 
162-63, 254 A.2d 97 (1969), cert. denied, 396 U.S. 1021, 
90 S. Ct. 593, 24 L. Ed. 2d 514 (1970). "[T]he sentences 
may not total more than the maximum authorized for a 
petty offense if a jury trial is not offered." Id. at 163, 254 
A.2d 97. See also Hamm, supra, 121 N.J. at 112, 577 
A.2d 1259; State v. Ernst, 230 N.J. Super. 238, 244, 553 
A.2d 356 (App.Div.), certif. denied, 117 N.J. 40, 563 
A.2d 811 (1989). 

In Lewis, a five justice majority held that "no jury 
trial exists where a defendant is prosecuted for multiple 
petty offenses" of six months or less. 518 U.S. at 323, 
116 S. Ct. 2163, 2165, 135 L. Ed. 2d at 594. Justice 
Kennedy, speaking for himself and Justice Breyer, con-
curred, and stated the defendant may be tried without a 
jury for multiple petty offenses with maxima of six 
months or less where the trial judge indicates  [***11] 
he or she will not impose an aggregate sentence over six 
months. Id. at 338, 116 S. Ct. at 2172, 135 L. Ed. 2d at 
603. It appears that, under Lewis, the federal constitution 
would permit the sentence imposed in this case, and we 
have examined such questions "primarily as one of fed-
eral-constitutional right," Hamm, supra, 121 N.J. at 112, 
577 A.2d 1259. However, there are policy and historical 
reasons to  [*330]  limit the jurisdictional maxima of 
municipal courts, including the amount of incarceration 
one should face without the right to jury trial. See State v. 
Hamm, supra; State v. Ferretti, 189 N.J. Super. 578, 461 
A.2d 193 (Law Div.), certif. denied, 94 N.J. 606, 468 
A.2d 238 (1983). In any event, given Owens the law in 
New Jersey appears to remain as stated in State v. 
Linnehan, 197 N.J. Super. 41, 43, 484 A.2d 34 
(App.Div.1984), certif. denied, 99 N.J. 236, 491 A.2d 
723 (1985): 
  

   Persons charged with crime are consti-
tutionally entitled to trial by jury. Those 
charged with petty offenses are not. Dun-
can v. Louisiana, 391 U.S. 145, 88 S. Ct. 
1444, 20 L. Ed. 2d 491 (1968). The New 
Jersey Supreme Court has held that the 
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only reliable test for distinction is the se-
verity of the authorized punishment, and 
that jury trial is not required unless the 
maximum penalty  [***12] to which the 
defendant is exposed exceeds six months 
incarceration and a fine of $ 1,000. State 
v. Owens, 54 N.J. 153, 254 A.2d 97 
(1969); In re Yengo, 84 N.J. 111, 417 
A.2d 533 (1980). See Baldwin v. New 
York, 399 U.S. 66, 90 S. Ct. 1886, 26 L. 
Ed. 2d 437 (1970). Where factually relat-
ed petty offenses are tried together whose 
maximum sentences total more [**523]  
than six months, and the defendant is not 
offered a jury trial, the sentences may not 

total more than six months. State v. Ow-
ens, supra. Concurrent jail sentences, 
each of which does not exceed six 
months, are permissible. Id. 54 N.J. at 
163, 254 A.2d 97. 

 
  
Accordingly, in these circumstances, the jail sentences 
must run concurrently. Owens, supra, at 163, 254 A.2d 
97. 

The judgment of conviction is affirmed. The matter 
is remanded for reconsideration of sentence in light of 
the principles to which we have adverted. 
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PER CURIAM 
 
 Defendant Delia Pape-White was charged with driving while 

intoxicated, N.J.S.A. 39:4-50, and reckless driving, N.J.S.A. 

39:4-96.  The municipal court admitted evidence of a breath 

test, administered to defendant using an Alcotest 7110 device, 
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and found her guilty of a per se DWI offense.  The municipal 

court judge then made "a finding of not guilty" of reckless 

driving and merged that charge with the DWI conviction.  

Defendant's driver's license was suspended for seven months.  

She was required to spend twelve hours at the Intoxicated Driver 

Resource Center (IDRC) and assessed applicable fines and costs.  

Defendant appealed her DWI conviction.  In the Law Division's de 

novo review, defendant was found guilty of both DWI, based 

solely on the officer's observations, not the Alcotest results, 

and reckless driving.  On the DWI conviction, the court 

sentenced defendant as a first-time offender, suspending her 

driving privileges for three months, ordering a mandatory 

screening at the Intoxicated Drivers Resource Center, and 

imposing statutory fines and penalties.  No additional penalties 

were imposed on the reckless driving conviction.  

 Defendant presents these arguments for review on appeal: 

POINT I 
THIS COURT SHOULD DISMISS THE STATE'S CROSS-
APPEAL BECAUSE WHAT THE STATE SEEKS (A 
REVIEW OF WHAT WAS IN EFFECT AN ACQUITTAL) 
OFFENDS CONSTITUTIONAL PRINCIPLES OF DOUBLE 
JEOPARDY. 
 
POINT II 
THE STATE DID NOT PROVE THAT PAPE-WHITE WAS 
UNDER THE INFLUENCE; THE RESULT BELOW WAS 
NOT REASONABLY REACHED, PARTICULARLY BECAUSE 
THE SUPERIOR COURT, IN DISREGARDING THE 
ALCOTEST EVIDENCE AS UNRELIABLE, NONETHELESS 
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FOUND THAT THE DEFENDANT'S BLOOD ALCOHOL 
CONCENTRATION WAS 0.08%. 
 
POINT III 
THERE WAS NO EVIDENCE BELOW TO ESTABLISH THE 
TIME THAT PAPE-WHITE DROVE THE CAR.  
ACCORDINGLY, BECAUSE OF THE ABSENCE OF THIS 
OFFENSE-ELEMENT, THE RESULT BELOW WAS NOT 
REASONABLY REACHED. 
 
POINT IV 
THE MUNICIPAL COURT FOUND PAPE-WHITE NOT 
GUILTY OF RECKLESS DRIVING.  ACCORDINGLY, 
THEIR DESIGNATION OF THAT CHARGE AS HAVING 
BEEN "MERGED" INTO THE DWI CONVICTION IS 
ERRONEOUS. 
 

 On cross-appeal, the State argues the results of the 

Alcotest were wrongfully excluded.  The State maintains the Law 

Division sentence, a three month license suspension, must be 

vacated, and the municipal court sentence, a seven month 

suspension, reinstated.   

 Following our review of the arguments in light of the 

record and the applicable law, we affirm the Law Division's 

conviction for DWI and reverse the conviction for reckless 

driving.  Based on these determinations, we dismiss the State's 

cross-appeal. 

 The essential facts are taken from the municipal court 

record and are undisputed.  While patrolling Route 10 on August 

23, 2007 at approximately 3 a.m., Randolph Township Police 

Patrolman Frank Mygas spotted a disabled minivan parked "on an 

angle" on the shoulder.  He pulled his patrol car behind the 
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vehicle and noticed it had a large hole in its tire and was 

unoccupied.  Mygas then saw defendant walking towards the 

vehicle.  He testified defendant was "swaying" as she walked, 

and "appeared to have a little bit of difficulty . . . .  It 

appeared to me that she had been under the influence of either 

intoxicating liquor or drugs[.]"   

 Defendant admitted the vehicle was hers.  She explained  

she had been driving, became lost, then struck something in the 

roadway, causing a flat tire.  When asked if she had anything to 

drink, defendant admitted she had a glass of wine.  During his 

conversation with defendant, Mygas detected "an odor of 

alcoholic beverage on [defendant's] breath," saw her eyes were 

bloodshot, and noticed she was "slurring her words."  Further, 

defendant moved her hands slowly while retrieving her paperwork.   

 Mygas administered field sobriety tests.  He first 

requested defendant to recite the alphabet, which she completed 

without error.  Next, when counting backwards from twenty-seven 

to nine, she performed adequately but passed number nine and 

finally stopped when she reached number three.  Sergeant Gary 

Moore arrived and assumed responsibility for administering 

additional field sobriety tests.   

 Moore also noted defendant smelled of alcohol.  He 

acknowledged she had no difficulty following his instructions 
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for performing physical balance tests but maintained her 

completion of these tests was unsatisfactory.  Moore told 

defendant to stand straight with her head slightly back and her 

eyes closed, which she carried out while swaying.  Next, 

defendant was told to stand on one leg and count to thirty, then 

repeat this task while standing on the other leg.  In doing so, 

she swayed and put her foot down a number of times.  Finally, 

defendant was to perform a heel-toe walk and turn, during which 

she swayed and did not always touch her heel to her toe.     

 Mygas arrested defendant for DWI and brought her to police 

headquarters, where she agreed to submit to a breath test.    

Defendant submitted two breath samples, for which the Alcotest 

recorded blood alcohol concentration (BAC) readings of .11 

percent.  Defendant was issued summonses for DWI and reckless 

driving.   

 At trial, defense expert Herbert Leckie discussed the lack 

of reliability of various psycho-physical tests to discern 

intoxication.  Referring to studies on the subject by the 

National Highway Traffic Safety Administration ("NHTSA"), Leckie 

explained the one-leg stand was the most accurate test when 

administered according to standardized procedures, yet was only 

sixty-five per cent reliable in evincing intoxication.  Leckie 

opined that, in defendant's case, the field sobriety tests were 
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not administered pursuant to the standardized instructions 

issued by the NHTSA.  He noted the officers had not asked 

defendant if she had any medical conditions affecting her 

ability to physically perform, failed to tell her to look at her 

feet during the walk and turn test and did not observe whether 

there was a greater than half-inch gap between her toe and heel.1  

Additionally, Leckie stated "swaying" during the walk and turn 

test "is not a scoring factor" and counting backwards has only a 

fifty percent reliability rate.  In assessing defendant's 

overall performance, Leckie stated:  

She passed the alphabet test . . . .  The 
count backwards test[] . . . has a 50 
percent degree of reliability . . . [s]he 
counted appropriately except she failed to 
stop at the appropriate place as directed.  
The walk and turn test, again, based upon 
the testimony, she passed the test, for lack 
of a better description, because there 
weren't any scoring factors that were 
testified to.  I would have to concede that 
the one leg stand test she failed, if you 
want to characterize it a failure. 
 

 The municipal court accepted the results of the Alcotest 

and found defendant guilty of a per se DWI violation.  The court 

found defendant "not guilty" of reckless driving because the 

State had failed to prove the requisite driving beyond a 

reasonable doubt.  The municipal court judge stated, "the 

                     
1  For the gap to be of significance when scoring for 
intoxication, the gap must be greater than half an inch.   
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[c]ourt is not going to enter an independent guilty finding," 

then proceeded to merge that charge with the DWI charge, finding 

they were "one and the same event."  After sentence was imposed, 

defendant appealed.   

Following its de novo review of the municipal court record, 

the Law Division determined the Alcotest results were invalid  

because the State did not present evidence that the officers had 

their cell phones and other electronic devices turned off or 

removed from the testing area and that they had changed the 

machine's mouthpiece prior to commencing defendant's breath 

test.  However, the Law Division found defendant's expert 

witness was not persuasive in discounting the entire value of 

the field sobriety tests.  After crediting the testimony of 

Officer Mygas and Sergeant Moore, the Law Division judge 

concluded the evidence was sufficient to convict defendant of 

DWI.  The court stated defendant was "guilty of DWI in violation 

of N.J.S.A. 39:4-50 based on the officer’s observations and not 

guilty under the per se standard."  Defendant appealed.   

 The State cross-appealed from that portion of the Law 

Division's opinion excluding the per se Alcotest breath readings 

from evidence.  Defendant's motion to dismiss the cross-appeal 

was denied.     
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In reviewing this matter, we first note the function of the 

Law Division on an appeal from a municipal court is not to 

search the record for error by the municipal court or to decide 

if there was sufficient credible evidence to support the 

municipal court conviction.  Rather, it is to determine the case 

completely anew on the record made before the trial judge, 

giving due, although not necessarily controlling, regard to the 

opportunity of the judge to evaluate witness credibility.  R. 

3:23-8(a); State v. Johnson, 42 N.J. 146, 157 (1964); State v. 

Cerefice, 335 N.J. Super. 374, 382-83 (App. Div. 2000).  In 

other words, the judge in a trial de novo must make his or her 

own independent findings of fact, State v. Avena, 281 N.J. 

Super. 327, 333 (App. Div. 1995) (citing State v. Ross, 189 N.J. 

Super. 67, 75 (App. Div.), certif. denied, 95 N.J. 197 (1983)), 

and must determine that the State has proven each element beyond 

a reasonable doubt.  State v. Howard, 383 N.J. Super. 538, 544 

(App. Div.), certif. denied, 187 N.J. 80 (2006).   

In contrast, our function as a reviewing court is governed 

by the "substantial evidence" rule; namely, to determine whether 

the findings of the Law Division "could reasonably have been 

reached on sufficient credible evidence present in the record."  

Johnson, supra, 42 N.J. at 162.  If we determine that the 

findings and conclusions of the Law Division meet that 
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criterion, our "task is complete" and we "should not disturb the 

result" even if we "might have reached a different conclusion."  

Ibid.; see also Avena, supra, 281 N.J. Super. at 333. 

 Just as the Law Division does when conducting a de novo 

review, we "defer to [the] trial court['s] credibility findings 

that are often influenced by matters[,] such as observations of 

the character and demeanor of witnesses and common human 

experience[,] . . . not transmitted by the record."  State v. 

Locurto, 157 N.J. 463, 474 (1999).  We reverse if we find the 

trial "judge went so wide of the mark, a mistake must have been 

made."  Id. at 471 (quoting Johnson, supra, 42 N.J. at 162).    

 Moreover,  

the rule of deference is more compelling 
where . . . two lower courts have entered 
concurrent judgments on purely factual 
issues.  Under the two-court rule, appellate 
courts ordinarily should not undertake to 
alter concurrent findings of fact and 
credibility determinations made by two lower 
courts absent a very obvious and exceptional 
showing of error. 
 
[Id. at 474.] 
     

With these principles in mind, we proceed to consider the merits 

of defendant's challenge. 

 On appeal, defendant asserts the Law Division correctly 

disallowed use of the Alcotest readings but wrongly concluded 
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the officers' observations proved beyond a reasonable doubt that 

she was intoxicated.  We disagree.   

 Without reference to the Alcotest results, the Law Division 

determined the fact of intoxication by relying upon the police 

officers' testimony relating defendant's physical state and 

impaired coordination.  N.J.S.A. 39:4-50(a); State v. Cleverley, 

348 N.J. Super. 455, 465 (App. Div. 2002).  Among Mygas's and 

Moore's observations credited by the Law Division were 

defendant's admission to drinking alcohol, bloodshot eyes, 

swaying while walking, slurred speech, slow movements when 

retrieving her documents, and flawed performance on some field 

sobriety tests.  The Law Division also took into account the 

odor of alcohol on her breath when she spoke and the position 

and condition of defendant's vehicle.   

 These are facts properly considered when determining 

intoxication.  See, e.g., State v. Kent, 391 N.J. Super. 352, 

384 (App. Div. 2007); State v. Cryan, 363 N.J. Super. 442, 455-

56 (App. Div. 2003); State v. Oliveri, 336 N.J. Super. 244, 251-

52 (App. Div. 2001).  Cumulatively, this evidence was sufficient 

to support the Law Division's finding of intoxication.    

 In reaching our conclusion, we need not consider the 

court's statement that defendant's BAC was "no lower than or no 

higher than point zero eight."  This reference was merely 
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incidental to the court's finding, as a per se violation was not 

sustained.  Accordingly, the error was harmless.  R. 2:10-2.   

 We also are not persuaded by defendant's challenge to the 

field sobriety test results, based upon the officers' failure to 

adhere to published protocols.  Defendant relates no physical 

impairments she suffered at the time of performance, and we 

cannot connect her disclosure of nausea while being processed at 

the police station to her functioning in the field, although it 

may have been related to her ingestion of alcohol and 

antibiotics.   

   Defendant next challenges the court's finding that she was 

operating the vehicle while intoxicated.  The argument is 

without sufficient merit to warrant discussion in our opinion.  

R. 2:11-3(e)(2).  We add these brief comments.   

 To prove operation for purposes of DWI, it is not necessary 

to observe a defendant behind the wheel of a moving vehicle.   

It is sufficient to prove defendant was in or around her vehicle 

under circumstances indicating she had been driving while 

intoxicated.  State v. Mulcahy, 107 N.J. 467, 476 (1987); State 

v. Ebert, 377 N.J. Super. 1, 10-11 (App. Div. 2005); State v. 

Guerrido, 60 N.J. Super. 505, 509 (App. Div. 1960).  Even 

defendant's admission that she had been driving is sufficient. 

State v. Hanemann, 180 N.J. Super. 544, 547 (App. Div.), certif. 
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denied, 88 N.J. 506 (1981); State v. Dickens, 130 N.J. Super. 

73, 78 (App. Div. 1974).    

 In addition to defendant's admissions of driving and 

previously drinking wine, circumstantial evidence of operation 

exists, including that defendant was the lone occupant of the 

van, which was damaged when she struck an object while driving, 

forcing her to pull onto the shoulder.  Taken together, these 

facts and the officers' observations support the inference of 

operation while intoxicated.  State v. Chapman, 43 N.J. 300, 301 

(1964); Ebert, supra, 377 N.J. Super. at 11.  

 Finally, we flatly reject defendant's speculative 

suggestion regarding the possible voluntary ingestion of alcohol 

after the accident, or the so called "glove box defense."  State 

v. Snyder, 337 N.J. Super. 59, 61 n.1 (App. Div. 2001).  Not one 

shred of corroborative objective or circumstantial evidence 

exists to support this supposition.  Under these circumstances, 

the court's finding of intoxication while operating a motor 

vehicle is unassailable.   

 We conclude the trial court's findings were based on 

sufficient credible evidence and sustain the conclusion that 

defendant was driving while intoxicated beyond a reasonable 

doubt.  Locurto, supra, 157 N.J. at 471. 
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 Defendant renews her request to dismiss the State's cross-

appeal based upon the Law Division's finding that she was "not 

guilty" of a per se violation of the statute.  She argues the 

Law Division "acquitted" her of the per se offense and thus 

double jeopardy attaches.  See United States v. Ball, 163 U.S. 

662, 671, 16 S. Ct. 1192, 1195, 41 L. Ed. 300, 303 (1896) 

(holding that the Fifth Amendment's double jeopardy clause 

prohibits the government from appealing an acquittal).   

Defendant maintains the 2004 amendment to N.J.S.A. 39:3-50 

"created two separate and distinct classes of first-time [DWI]-

offenders depending on the recorded BAC" and suggests the 2004 

modification is analogous to the former statutory scheme 

reviewed in State v. Lanish, 103 N.J. Super. 441, 444 (App. Div. 

1968), aff'd, 54 N.J. 93 (1969).  Citing our conclusion in 

Lanish, supra, defendant points out she should not be faced with 

the choice of "accepting what [s]he believes to be an erroneous 

conviction or, by appealing therefrom, risk[ing] retrial on a 

charge of which [s]he has been acquitted."  103 N.J. Super. at 

444.   

 The State rejects defendant's contention of acquittal, 

stating the Law Division found her guilty of DWI, and disputes 

defendant's statutory interpretation argument.  Maintaining 

State v. Kashi, 360 N.J. Super. 538, 544-45 (App. Div. 2003), 
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aff'd, 180 N.J. 45 (2004), conclusively dispels defendant's 

position, the State contends we must review the erroneous 

evidential ruling by the Law Division judge and reverse "an 

illegal sentence."      

 When Lanish, supra, was decided, N.J.S.A. 39:4-50 included 

two distinct offenses: (a) driving while intoxicated, and (b) 

driving while impaired.  103 N.J. Super. at 442-43.  In our 

examination of the then-statute, we concluded a driver who, in 

the municipal court, was acquitted of "operating a motor vehicle 

while under the influence of intoxicating liquor" but convicted 

of "operating a motor vehicle while his ability to operate was 

impaired" could not, on trial de novo in the Law Division, be 

found guilty of driving while under the influence.   Ibid.      

 The statute was amended in 1977 to provide for one offense, 

that of driving while intoxicated.  See P.L. 1977, c. 29, § 1.  

In Kashi, supra, we examined the defendant's double jeopardy 

challenge to a trial de novo DWI conviction sustained on an 

evidentiary basis found insufficient by the municipal court.   

360 N.J. Super. at 544-45.  We noted nothing precluded the Law 

Division from conducting an independent assessment of the 

sufficiency of the evidence.  Id. at 545.  In reviewing the 

statute, we concluded DWI may be proven "through either of two 

alternative evidential methods: proof of a defendant's physical 
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condition or proof of a defendant's blood alcohol level."  

Ibid.; see also State v. Howard, 383 N.J. Super. 538, 548 (App. 

Div.), certif. denied, 187 N.J. 80 (2006).  "A failure of proof 

on one aspect is not, by any measure, an acquittal."  Kashi, 

supra, 360 N.J. Super. at 545.   

  The 2004 statutory amendments again altered N.J.S.A. 39:4-

50(a).  The modifications lowered the BAC percentage for the 

legal presumption of intoxication and added tiered penalties for 

BAC readings below and above .10 percent.  The current statute 

provides in pertinent part: 

   (a) . . . a person who operates a motor 
vehicle while under the influence of 
intoxicating liquor, . . . or operates a 
motor vehicle with a blood alcohol 
concentration of 0.08% or more by weight of 
alcohol in the defendant's blood . . . shall 
be subject: 
 
(1) For the first offense: 
 
(i) if the person's blood alcohol 
concentration is 0.08% or higher but less 
than 0.10%, or the person operates a motor 
vehicle while under the influence of 
intoxicating liquor, . . . to a fine of not 
less than $250 nor more than $400 and a 
period of detainment of not less than 12 
hours nor more than 48 hours spent during 
two consecutive days of not less than six 
hours each day and served as prescribed by 
the program requirements of the Intoxicated 
Driver Resource Centers . . . and, in the 
discretion of the court, a term of 
imprisonment of not more than 30 days and 
shall forthwith forfeit his right to operate 
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a motor vehicle over the highways of this 
State for a period of three months; 
 
(ii) if the person's blood alcohol 
concentration is 0.10% or higher, . . . to a 
fine of not less than $300 nor more than   
$500 and a period of detainment of not less 
than 12 hours nor more than 48 hours spent 
during two consecutive days of not less than 
six hours each day and served as prescribed 
by the program requirements of the 
Intoxicated Driver Resource Centers . . .  
and, in the discretion of the court, a term 
of imprisonment of not more than 30 days and 
shall forthwith forfeit his right to operate 
a motor vehicle over the highways of this 
State for a period of not less than seven 
months nor more than one year[.] 
 
[N.J.S.A. 39:4-50.] 
 

 We reject defendant's argument that, in effect, the 2004 

amendments create two distinct offenses.  In adopting the 2004 

amendments subsequent to our conclusions in Lanish and Kashi, 

the Legislature has chosen not to return to distinguishable 

offenses.  Rather, the statute remains "a unified offense under 

which a defendant can be found guilty on alternate bases."  

Kashi, supra, 180 N.J. at 48.  Thus, "a failure of proof on one 

aspect is not, by any measure, an acquittal."  Kashi, supra, 360 

N.J. Super. at 545.  The Law Division judge's inopportune use of 

the phrase "not guilty" does not cloak defendant with the 

protections of double jeopardy jurisprudence.  Thus, defendant 

was not "acquitted" of the charged offense by the Law Division.  
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Rather, the court convicted defendant based solely upon the  

observational evidence.   

 That said, the current statute differs from the one 

examined in Kashi, as it lowered the minimum BAC for conviction2 

and enhanced penalties for first-time offenders who operate a 

vehicle with a BAC in excess of .10 percent.  Since a BAC 

reading can only be shown by admissible breath or blood tests, 

not by observation, defendant correctly observes that if the 

State is successful in appealing the admissibility of the 

Alcotest results, the .11 percent BAC readings would subject her 

to higher penalties than if she had not appealed.   

 In this regard, we reject the State's suggestion that the 

2004 amendments had taken effect when the Supreme Court rendered 

its affirmance of Kashi, thus defeating defendant's argument.  

This position ignores the limitation of the Court's ruling that   

because the de novo review did not subject 
defendant to a conviction after an 
acquittal, or to the possibility of a 

                     
2  The primary objective of reducing the blood alcohol level 
required for a finding of a per se violation of N.J.S.A. 39:4-50 
was to avoid a loss of federal highway funds.  State v. 
Chambers, 377 N.J. Super. 365, 371 (App. Div. 2005) (citing 
Assembly Law and Public Safety Committee, Statement to Assembly, 
No. 682 (Dec. 11, 2003); Press Release, Office of the Governor, 
Governor Signs Law Lowering DWI Blood Alcohol Content (Jan. 20, 
2004)). 
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conviction of a more serious offense, or of 
an offense carrying a higher penalty, we 
find no double jeopardy or due process 
violation.  
 
[W]e take the opportunity to reaffirm our 
prior policy decision that a defendant 
convicted and sentenced in a municipal court 
may not be subjected to a greater sentence 
on appeal. 
 
[Kashi, supra, 180 N.J. at 48-49 (citations 
omitted).] 

If the State successfully appeals, plaintiff's first-offender 

status places the exposure to an enhanced penalty squarely 

before us.   

 "The guarantee against double jeopardy 'protects against 

multiple punishments for the same offense.'" State v. 

Ciancaglini, 411 N.J. Super. 280, 289 (App. Div. 2010) (quoting 

United States v. DiFrancesco, 449 U.S. 117, 129, 101 S. Ct. 426, 

433, 66 L. Ed. 2d 328, 340 (1980)).  In addition, "if 'the 

ruling of the judge, whatever its label, actually represents a 

resolution, correct or not, of some or all of the factual 

elements of the offense charged[,]'" the government may not 

appeal.  State v. Widmaier, 157 N.J. 475, 490 (1999) (quoting 

United States v. Martin Linen Supply Co., 430 U.S. 564, 571, 97 

S. Ct. 1349, 1354-55, 51 L. Ed. 2d 642, 651 (1977)). 

 Here, the offense is the same, whether proven by  

observational evidence or blood alcohol content, Kashi, supra, 

180 N.J. at 48, but the offense is subject to a higher penalty 
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if the State can prove a BAC of .10 percent or more.  The Law 

Division's ruling suppressing the Alcotest results precluded the 

State from proving that defendant's BAC was at least .10.  

Whether correct or not, that decision is not subject to appeal 

after a judgment of conviction has been entered, because appeal 

and reversal would "subject defendant to . . . the possibility 

of conviction of . . . an offense carrying a higher penalty."  

Kashi, supra, 180 N.J. at 48.  Such an appeal would violate 

defendant's right against double jeopardy.3 

 We recognize that a defendant's double jeopardy rights are 

not implicated by the State's appeal to correct an illegal 

sentence.  Ciancaglini, supra, 411 N.J. Super. at 289; State v. 

Eckert, 410 N.J. Super. 389, 407 (App. Div. 2009); Chambers, 

supra, 377 N.J. Super. at 370; State v. Parolin, 339 N.J. Super. 

                     
3 Had the municipal court, rather than the Law Division, 

suppressed the Alcotest results and found defendant guilty based 
only on observational evidence, the Law Division could have 
disagreed with the municipal court and admitted the Alcotest 
evidence under the holding and reasoning of Kashi, supra, 180 
N.J. at 47-48.  However, the Law Division would have been 
precluded by a policy determination of the Supreme Court, if not 
by double jeopardy principles, from imposing a sentence more 
severe than that imposed by the municipal court.  See State v. 
De Bonis, 58 N.J. 182, 188-89 (1971); see also Kashi, supra, 180 
N.J. at 49 (stating that "a defendant convicted and sentenced in 
a municipal court may not be subjected to a greater sentence on 
appeal"). 
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10, 13-14 (App. Div. 2001), rev'd on other grounds, 171 N.J. 223 

(2002);  see also State v. Baker, 270 N.J. Super. 55, 74-76 

(App. Div.) (holding "a court may correct an illegal sentence at 

any time), aff'd o.b., 138 N.J. 89 (1994).  However, we reject 

the State's contention that the sentence imposed by the Law 

Division was illegal.  The Law Division's factual determinations 

regarding defendant's guilt resulted in the State securing a DWI 

conviction.  The sentence thereafter imposed was a proper 

disposition under N.J.S.A. 39:4-50(a)(1)(i).   

 Our conclusion that double jeopardy principles bar the 

State's appeal is consistent with our recent decision in 

Ciancaglini, supra, 411 N.J. Super. at 289-91.  The Law Division 

in this matter relied on a factual determination when imposing 

sentence: that is, the absence of evidence that defendant's BAC 

exceeded .10 percent.  Such a factual determination, unlike the 

legal ruling we reversed in Ciancaglini, cannot be the subject 

of an appeal by the State.  Accordingly, we conclude the State's 

appeal must be dismissed.   

 Finally, we reverse the Law Division's conviction for 

reckless driving.  The municipal court acquitted defendant of 

this charge, stating "the [c]ourt is making a finding of not 

guilty as the [c]ourt does not believe that the State has, in 

fact, achieved any testimony beyond a reasonable doubt which 
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would indicate that there was abhorrent driving to meet . . . 

reckless driving," but then erroneously merged the offense with 

the DWI.    

 "Merger occurs, not of charges but rather of convictions,  

when there are two or more convictions which . . . must be 

treated as one for the purposes of sentencing."  State v. 

Martin, 335 N.J. Super. 447, 450-51 (App. Div. 2000).  The 

municipal court misspoke when it "merged" this conviction after 

acquittal.  Thereafter, the Law Division erred in convicting 

defendant of reckless driving.  This conviction must be reversed 

based upon the municipal court's acquittal.  Widmaier, supra, 

157 N.J. at 500. 

 Affirmed in part and reversed in part.  The State's cross-

appeal is dismissed.  
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 SYLLABUS 

 

(This syllabus is not part of the opinion of the Court.  It has been prepared by the Office of the Clerk for the 

convenience of the reader.  It has been neither reviewed nor approved by the Supreme Court.  Please note that, in the 

interest of brevity, portions of any opinion may not have been summarized.) 

 

State v. Scott Robertson (A-58-14) (075326) 

 

Argued February 1, 2016 — Reargued September 26, 2016 — Decided March 8, 2017 

 

RABNER, C.J., writing for a unanimous Court. 
 

 In this appeal, the Court addresses the appropriate standards for a stay of a driver’s license suspension in a 

driving while intoxicated (DWI) case in two contexts:  a judgment of the municipal court pending a trial de novo, 

and a determination by the Law Division pending appeal.   

 

 On August 11, 2012, a police officer in Wall Township pulled over a car after the officer watched it cross 

the “fog line”—a solid line on the “right most portion of the roadway”—three times.  As the officer approached the 

stopped car, a convertible with the top down, he smelled alcohol.  The driver, defendant Scott Robertson, admitted 

that he drank “a small number of beers” but denied that he was intoxicated.  Defendant agreed to submit to three 

field sobriety tests.  Based on his performance, the officer believed that defendant was impaired.  The officer 

arrested defendant and took him to police headquarters to administer a breath test.  The results of the Alcotest 

revealed that defendant had a blood alcohol concentration (BAC) of .13 percent, which is above the legal limit.  As a 

result, the officer issued summonses for DWI, failure to maintain a lane, and reckless driving.   

 

 Before trial, defendant moved to exclude the results of the breath test.  He claimed that he was entitled to 

additional discovery, namely, more detailed repair records of the Alcotest device and “data downloads” of certain 

diagnostic tests.  The municipal court judge found probable cause for the arrest and rejected defendant’s discovery 

arguments.  The court found defendant guilty of DWI.  The State dismissed the other charges.  The court sentenced 

defendant to a total of $714 in fines and penalties, ordered him to serve twelve hours in the Intoxicated Driver 

Resource Center, and revoked his driving privileges for seven months, the minimum period for a first offender under 

N.J.S.A. 39:4-50(a)(1)(ii).   

 

 Upon defendant’s request and without objection from the State, the municipal court judge stayed the 

license suspension for twenty days to allow defendant time to file an appeal.  At a trial de novo before the Law 

Division, defendant again argued that the State failed to provide adequate discovery.  The trial court rejected the 

claim, found defendant guilty, and imposed the same sentence.  Defense counsel immediately moved to continue the 

stay of defendant’s license suspension, which the State opposed.  The trial judge granted the request on the condition 

that defendant file an appeal within ten days.   

 

 On appeal, defendant renewed his discovery argument.  In a published opinion, the Appellate Division 

reviewed and rejected defendant’s position.  438 N.J. Super. 47, 54, 64-73 (App. Div. 2014).  The Appellate 

Division also addressed an issue that the parties had not raised.  It noted “that both the municipal court and the Law 

Division stayed defendant’s license suspension pending appeal in this matter without providing any statement of 

reasons.”  Id. at 74.  The panel recognized the courts’ authority to grant a stay and added that “an application for a 

stay pending appeal is governed by the three-part standard in Crowe v. De Gioia, 90 N.J. 126 (1982).”  Ibid.  The 

panel reviewed aspects of the Crowe standard in the context of DWI cases and noted that, when “a stay is otherwise 

warranted,” a court may condition the stay and limit driving for purposes of employment, or require “the verified 

installation of an ignition interlock device,” among other appropriate conditions.  Id. at 76.   

 

 Defendant filed a petition for certification that does not challenge his conviction or sentence.  The Supreme 

Court granted the petition to address an issue of “significant public importance” about the appropriate standards for 

a stay of judgment in a DWI case.  221 N.J. 287 (2015). 

   

HELD:  The Crowe factors are not a good fit to assess license suspensions in driving while intoxicated (DWI) 

cases.  Defendants who seek a new trial before the Law Division should be presumptively eligible for a stay of a 

driver’s license suspension.  The State can overcome that presumption by showing that a stay would present a 

serious threat to the safety of any person or the community.  If no conditions would mitigate that risk, the court 

should not stay the sentence.  If a defendant is convicted of DWI by the Law Division, the defendant has the burden 
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to justify a stay of a driver’s license pending appeal to the Appellate Division by demonstrating the three elements 

set forth in Rule 2:9-4.  If a stay is granted, the court may impose appropriate conditions similar to those available 

after a defendant’s conviction in municipal court.  Municipal court and trial judges should set forth reasons on the 

record when they rule on a stay motion.  

   

1.  DWI cases start in municipal court, which has jurisdiction over motor vehicle offenses and traffic laws.  N.J.S.A. 

2B:12-17(b).  The State must present sufficient evidence to prove the defendant’s guilt beyond a reasonable doubt.  

The defendant may appeal a conviction to the Law Division and is entitled to a trial de novo.  R. 3:23-1 to -9.   At a 

trial de novo, the court makes its own findings of fact and conclusions of law but defers to the municipal court’s 

credibility findings.  Once again, the State must carry the burden of proof under N.J.S.A. 39:4-50 beyond a 

reasonable doubt.  If convicted at the Law Division, defendants stand on a different footing.  They may appeal to the 

Appellate Division and press for a conviction to be reversed.  But the State no longer has the burden of proof.   The 

differences between DWI convictions in municipal court and the Law Division matter.  After the first conviction, the 

stage is set for a new trial, where the defendant retains the presumption of innocence; after the second, a defendant 

loses the cloak of innocence and stands convicted -- ready to challenge that determination on appeal.  Those basic 

distinctions call for different standards for stay applications at the two levels of the court system.  (pp. 7-9) 

 

2.  The Crowe v. De Gioia three-part test, supra, 90 N.J. 126, has not been the prevailing standard for stays in DWI 

cases in municipal court.  DWI cases are quasi-criminal matters.  The Crowe factors are not a good fit to assess 

license suspensions in DWI cases for a number of reasons.  The first prong would almost always be met because 

defendants who face a temporary loss of driving privileges will suffer harm that cannot be restored later.  The 

second factor conflicts with the nature of a trial de novo, at which the State carries the burden of proof beyond a 

reasonable doubt.  And the balancing of hardships that the third prong invites does not squarely address the core 

concerns present in a DWI case.  The Court therefore looks elsewhere for guidance and turns to statutory and court 

rules that authorize judges to stay a sentence.  Those sources—in particular, Rule 2:9-4—highlight the issues judges 

should consider when they evaluate an application to stay the suspension of a driver’s license.  The proper approach, 

though, differs from the municipal court to the Law Division in light of the finality of the proceedings in each court.  

(pp. 9-11) 

 

3.  Defendants who seek a new trial before the Law Division should be presumptively eligible for a stay of a driver’s 

license suspension.  The State has the burden to overcome that presumption.  It can do so by showing that a stay of 

defendant’s license suspension would present a serious threat to the safety of any person or the community.  If no 

conditions would mitigate that risk, the court should not stay the sentence.  Judges may consider a defendant’s entire 

criminal past and history of motor vehicle offenses to assess the risk a defendant poses.  The more extensive the 

history, the more likely it is that a defendant presents a threat to public safety.  Other relevant factors include a 

defendant’s history of drug and alcohol abuse and dependency, evidence of rehabilitation and relapse, the 

egregiousness of the particular offense, and any evidence in general of a defendant’s disregard for the law.  To 

militate against risk and protect the public, a judge may stay a license suspension subject to conditions.  To facilitate 

review, municipal court judges should set forth reasons on the record when they rule on a stay motion.  (pp. 12-14) 

 

4.  If a defendant is convicted of DWI by the Law Division, Rule 2:9-4 applies.  At this stage, the defendant has the 

burden to justify a stay of a driver’s license suspension pending appeal to the Appellate Division.  Courts may grant 

a stay only if the defendant demonstrates that (1) “it appears that the case involves a substantial question that should 

be determined” on appeal, (2) the safety of any person or the community “will not be seriously threatened” if 

defendant’s license is not suspended, and (3) “there is no significant risk of defendant’s flight.”  R. 2:9-4.  A 

defendant must satisfy an onerous standard to obtain a stay of a license suspension by the Law Division.  Substantial 

questions can involve reasonably debatable questions of law or fact that are likely to result in reversal.  But it would 

be rare for a debate about questions of fact alone to present a substantial question that warrants a stay.  If a stay is 

granted, the court may impose appropriate conditions similar to those available after a defendant’s conviction in 

municipal court.  Those conditions should be the least restrictive ones needed to protect the public.  Finally, trial 

judges, like municipal court judges, should set forth reasons when they resolve a stay application.  (pp. 14-17) 

 

 Because defendant has completed his license suspension, the Court does not apply the above standards to 

his case.  The standards govern future requests for a stay of a license suspension by the municipal court and the Law 

Division.  

  

 JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, SOLOMON and 

TIMPONE join in CHIEF JUSTICE RABNER’s opinion.   
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 CHIEF JUSTICE RABNER delivered the opinion of the Court.  

A municipal court judge convicted a motorist of driving 

while intoxicated (DWI) and suspended his license for seven 

months.  The court granted the driver’s request to stay his 

suspension while he pursued a new trial in Superior Court.  The 

driver was convicted again before a Law Division judge and 

sought another stay of his sentence pending appeal to the 

Appellate Division.   

We now address the appropriate standards for a stay of a 

driver’s license suspension in a DWI case in two contexts:  a 

judgment of the municipal court pending a trial de novo, and a 

determination by the Law Division pending appeal. 

I.  

 Because defendant seeks review only of the standard for a 

stay, we recount the underlying facts briefly.  They are taken 
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from testimony presented at a motion to suppress and other parts 

of the record. 

 On August 11, 2012, a police officer in Wall Township 

pulled over a car after the officer watched it cross the “fog 

line” -- a solid white line on the “right most portion of the 

roadway” -- three times.  As the officer approached the stopped 

car, a convertible with the top down, he smelled alcohol.  The 

driver, defendant Scott Robertson, admitted that he drank “a 

small number of beers” but denied that he was intoxicated.  

Defendant agreed to submit to three field sobriety tests.  Based 

on his performance, the officer believed that defendant was 

impaired.   

 The officer arrested defendant and took him to police 

headquarters to administer a breath test.  The results of the 

Alcotest revealed that defendant had a blood alcohol 

concentration (BAC) of .13 percent, which is above the legal 

limit.  See N.J.S.A. 39:4-50.  As a result, the officer issued 

summonses for DWI, ibid., failure to maintain a lane, N.J.S.A. 

39:4-88(b), and reckless driving, N.J.S.A. 39:4-96.   

 Before trial, defendant challenged the legality of his 

arrest and moved to exclude the results of the breath test.  At 

the center of defendant’s motion to suppress was his claim that 

he was entitled to additional discovery, namely, more detailed 

repair records of the Alcotest device used in the case and “data 
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downloads” of certain diagnostic tests.  See State v. Robertson, 

438 N.J. Super. 47, 56-59 (App. Div. 2014).  The State had 

provided hard copies of those test results.  Id. at 56.   

 The municipal court judge found probable cause for the 

arrest and rejected defendant’s discovery arguments.  After a 

trial based on stipulated facts, the court found defendant 

guilty of DWI.  The State, in turn, dismissed the other charges.  

The court sentenced defendant to a total of $714 in fines and 

penalties, ordered him to serve twelve hours in the Intoxicated 

Driver Resource Center, and revoked his driving privileges for 

seven months, the minimum period for a first offender under 

N.J.S.A. 39:4-50(a)(1)(ii).   

 Defense counsel asked the court to stay the sentence 

pending appeal, and the State did not object.  The judge stayed 

only the license suspension for twenty days to allow defendant 

time to file an appeal.   

 At a trial de novo before the Law Division, defendant again 

argued that the State failed to provide adequate discovery.  The 

trial court rejected the claim and found defendant guilty.  It 

noted that the officer’s observations independently supported a 

conviction.  The court then imposed the same sentence.   

 Defense counsel immediately moved to continue the stay of 

defendant’s license suspension, which the State opposed.  The 

trial judge granted the request on the condition that defendant 
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file an appeal within ten days.  The court added that it would 

revoke the stay immediately if defendant “g[o]t arrested on a 

DWI in the future.”   

 On appeal, defendant renewed his discovery argument.  In a 

published opinion, the Appellate Division reviewed and rejected 

defendant’s position.  Robertson, supra, 438 N.J. Super. at 54, 

64-73.   

 At the end of its opinion, the Appellate Division addressed 

an issue that the parties had not raised.  It noted “that both 

the municipal court and the Law Division stayed defendant’s 

license suspension pending appeal in this matter without 

providing any statement of reasons.”  Id. at 74.  The panel 

recognized the courts’ authority to grant a stay and added that 

“an application for a stay pending appeal is governed by the 

three-part standard in Crowe v. De Gioia, 90 N.J. 126 (1982).”  

Ibid.  The panel reviewed aspects of the Crowe standard in the 

context of DWI cases and noted that, when “a stay is otherwise 

warranted,” a court may condition the stay and limit driving for 

purposes of employment, or require “the verified installation of 

an ignition interlock device,” among other appropriate 

conditions.  Id. at 76.   

 Defendant filed a petition for certification that does not 

challenge his conviction or sentence.  He seeks review only of 
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the Appellate Division’s ruling on the standard for a stay in 

DWI cases.  We granted the petition.  221 N.J. 287 (2015).   

 After a first round of oral argument, the Court invited 

various amici to weigh in on the appropriate standard.  We 

received responses from the Attorney General, the New Jersey 

State Bar Association, and the Association of Criminal Defense 

Lawyers of New Jersey, as well as a joint submission from the 

American Civil Liberties Union of New Jersey and the Office of 

the Public Defender.   

II.  

 The parties and amici commented on the differences among 

proceedings in the municipal court, Law Division, and Appellate 

Division, and on the finality of the rulings at each of those 

stages.  Counsel also submitted proposed tests for a stay of 

judgment in the municipal court pending a trial de novo, and in 

the Law Division pending an appeal. 

 The proposals share common features and also differ from 

one another.  Without attempting to summarize the presentations 

one by one, we note that all of them inform our ruling.  We 

thank amici in particular for their helpful responses to the 

Court’s request for assistance.  

III. 

 Defendant has already completed his license suspension, 

which renders this case moot.  The appeal, however, raises an 
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issue of “significant public importance” about the appropriate 

standards for a stay of judgment in a DWI case, which is 

“capable of repetition, yet evade[s] review.”  Mistrick v. Div. 

of Med. Assistance & Health Servs., 154 N.J. 158, 165 (1998); 

see also Nini v. Mercer Cty. Cmty. Coll., 202 N.J. 98, 105 n.4 

(2010).  We therefore address the question presented.     

IV. 

 DWI cases start in municipal court, which has jurisdiction 

over motor vehicle offenses and traffic laws.  N.J.S.A. 2B:12-

17(b).  The State must present sufficient evidence to prove the 

defendant’s guilt beyond a reasonable doubt.  State v. 

Kuropchak, 221 N.J. 368, 382 (2015).  The defendant, in turn, 

may appeal a conviction to the Law Division and is entitled to a 

trial de novo.  R. 3:23-1 to -9.   

 In the Law Division, the trial judge “may reverse and 

remand for a new trial or may conduct a trial de novo on the 

record below.”  R. 3:23-8(a)(2).  At a trial de novo, the court 

makes its own findings of fact and conclusions of law but defers 

to the municipal court’s credibility findings.  See State v. 

Ross, 189 N.J. Super. 67, 75 (App. Div.), certif. denied, 95 

N.J. 197 (1983).  It is well-settled that the trial judge 

“giv[es] due, although not necessarily controlling, regard to 

the opportunity of the” municipal court judge to assess “the 

credibility of the witnesses.”  State v. Johnson, 42 N.J. 146, 
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157 (1964).  Once again, the State must carry the burden of 

proof under N.J.S.A. 39:4-50 beyond a reasonable doubt.  See 

Kuropchak, supra, 221 N.J. at 382; State v. Snyder, 337 N.J. 

Super. 59, 61-62 (App. Div. 2001).  

 If convicted at the Law Division, defendants stand on a 

different footing.  They may of course appeal to the Appellate 

Division and press for a conviction to be reversed.  But the 

State no longer has the burden of proof.  Appellate review 

instead focuses on whether there is “sufficient credible 

evidence . . . in the record” to support the trial court’s 

findings.  Johnson, supra, 42 N.J. at 162.  “[A]ppellate courts 

ordinarily should not undertake to alter concurrent findings of 

facts and credibility determinations made by two lower courts 

absent a very obvious and exceptional showing of error.”  State 

v. Locurto, 157 N.J. 463, 474 (1999).  The trial court’s legal 

rulings are considered de novo.  Kuropchak, supra, 221 N.J. at 

383. 

 The differences between DWI convictions in municipal court 

and the Law Division matter.  After the first conviction, the 

stage is set for a new trial, where the defendant retains the 

presumption of innocence; after the second, a defendant loses 

the cloak of innocence and stands convicted -- ready to 

challenge that determination on appeal.  Those basic 
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distinctions call for different standards for stay applications 

at the two levels of the court system. 

V. 

 The municipal court and the Law Division both stayed 

defendant’s license suspension pending appeal.  Neither court 

explained its ruling.  On appeal, the Appellate Division 

concluded that, to obtain a stay, a defendant must satisfy the 

standard outlined in Crowe, supra, 90 N.J. 126.  Robertson, 

supra, 438 N.J. Super. at 74.  Under that test,  

[a] party seeking a stay must demonstrate that 

(1) relief is needed to prevent irreparable 

harm; (2) the applicant’s claim rests on 

settled law and has a reasonable probability 

of succeeding on the merits; and (3) balancing 

the “relative hardship to the parties reveals 

that greater harm would occur if a stay is not 

granted than if it were.” 

 

[Garden State Equal. v. Dow, 216 N.J. 314, 320 

(2013) (quoting McNeil v. Legislative 

Apportionment Comm’n, 176 N.J. 484, 486 (2003) 

(LaVecchia, J., dissenting)).]   

 

The appellate panel added that, “[w]ith respect to the second 

Crowe factor, the Court should consider whether the appeal 

involves a substantial question, and whether there is a 

reasonable prospect that defendant may prevail and avoid license 

suspension.”  Robertson, supra, 438 N.J. Super. at 74.   

 Crowe’s three-part test, however, has not been the 

prevailing standard for stays in DWI cases in municipal court.  

DWI cases are quasi-criminal matters.  State v. Gibson, 219 N.J. 
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227, 240 (2014).  Crowe was a civil palimony case in which the 

trial court ordered temporary relief.  Crowe, supra, 90 N.J. at 

129-30.   

 The Crowe factors are not a good fit to assess license 

suspensions in DWI cases for a number of reasons.  The first 

prong would almost always be met because defendants who face a 

temporary loss of driving privileges will suffer harm that 

cannot be restored later.  The second factor conflicts with the 

nature of a trial de novo, at which the State carries the burden 

of proof beyond a reasonable doubt.  And the balancing of 

hardships that the third prong invites does not squarely address 

the core concerns present in a DWI case, which we discuss below.  

We therefore look elsewhere for guidance and turn to statutory 

and court rules that authorize judges to stay a sentence.   

 When a license is revoked for DWI and the defendant appeals 

the judgment, “the appeal shall not operate to restore the 

license during the pendency of the appeal, however, the license 

may be restored either by the trial court or the appellate court 

pending disposition of the appeal.”  N.J.S.A. 39:5-22.  Rule 

7:13-2 provides that, “[n]otwithstanding R. 3:23-5, a sentence 

or a portion of a sentence may be stayed by the court in which 

the conviction was had or to which the appeal is taken on such 

terms as the court deems appropriate.”  Rule 3:23-5(b), in turn, 
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states that a court may stay a fine, costs, or a forfeiture “as 

the court deems appropriate.” 

 Two other rules offer additional guidance.  When a 

defendant is sentenced in the Law Division, “[a] sentence of 

imprisonment shall not be stayed by the taking of an appeal or 

by the filing of a notice of petition for certification, but the 

defendant may be admitted to bail as provided in R. 2:9-4.”  R. 

2:9-3(b).  Rule 2:9-4 provides more substantive direction.  It 

states that a defendant in a criminal case shall be admitted to 

bail  

only if it appears that the case involves a 

substantial question that should be determined 

by the appellate court, that the safety of any 

person or of the community will not be 

seriously threatened if the defendant remains 

on bail and that there is no significant risk 

of defendant’s flight. 

  

[R. 2:9-4.]   

 

 Those sources -- in particular, Rule 2:9-4 -- highlight the 

issues judges should consider when they evaluate an application 

to stay the suspension of a driver’s license.  The proper 

approach, though, differs from the municipal court to the Law 

Division in light of the finality of the proceedings in each 

court. 
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A. 

 To reiterate, a conviction in municipal court is subject to 

a trial de novo, at which the State must again prove a 

defendant’s guilt beyond a reasonable doubt.  See Snyder, supra, 

337 N.J. Super. at 61-62.  For that reason, defendants who seek 

a new trial before the Law Division should be presumptively 

eligible for a stay of a driver’s license suspension.  The State 

has the burden to overcome that presumption.  It can do so by 

showing that a stay of defendant’s license suspension would 

present a serious threat to the safety of any person or the 

community.  If no conditions would mitigate that risk, the court 

should not stay the sentence.  Practically, when no stay is 

granted, defendants may have served the full period of 

suspension by the time the trial de novo takes place.  See, 

e.g., N.J.S.A. 39:4-50(a)(1)(i) (imposing license suspension of 

three months on first offenders with BAC of .08 percent or 

higher but less than .10 percent). 

 Judges may consider a defendant’s entire criminal past and 

history of motor vehicle offenses to assess the risk a defendant 

poses.  The more extensive the history, the more likely it is 

that a defendant presents a threat to public safety.  According 

to the National Highway Traffic Safety Administration, 

“[d]rivers with BACs of .08 . . . or higher involved in fatal 

crashes were 4.5 times more likely to have prior convictions for 
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driving while impaired (DWI) than were drivers with no alcohol 

in their blood.”  Nat’l Ctr. for Statistics and Analysis, Nat’l 

Highway Traffic Safety Admin., Traffic Safety Facts 2015 Data:  

Alcohol-Impaired Driving 4 (2016), https://crashstats.nhtsa. 

dot.gov/Api/Public/ViewPublication/812350. 

 Other relevant factors include a defendant’s history of 

drug and alcohol abuse and dependency, evidence of 

rehabilitation and relapse, the egregiousness of the particular 

offense, and any evidence in general of a defendant’s disregard 

for the law. 

 To militate against risk and protect the public, a judge 

may stay a license suspension subject to conditions.  See R. 

7:13-2 (noting that court may stay sentence “on such terms as 

the court deems appropriate”).  In that regard, the court may 

impose conditions or limits on driving.  For example, a court 

could order that a defendant be allowed to travel only to and 

from work or a doctor’s office, within certain hours.1  The court 

could also condition a stay upon the installation of an ignition 

interlock device.2  The conditions imposed should be no more 

onerous than necessary to protect the public.   

                                                           
1  Some states have laws that allow for a restricted license.  

See, e.g., Conn. Gen. Stat. § 14-37a.  

 
2  An ignition interlock device (IID) is a “blood alcohol 

equivalence measuring device which will prevent a motor vehicle 

from starting if the operator’s blood alcohol content exceeds a 
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 To facilitate review, municipal court judges should set 

forth reasons on the record when they rule on a stay motion. 

B. 

 If a defendant is convicted of DWI by the Law Division, 

Rule 2:9-4 applies.  At this stage, the defendant has the burden 

to justify a stay of a driver’s license suspension pending 

appeal to the Appellate Division.  Courts may grant a stay only 

if the defendant demonstrates that (1) “it appears that the case 

involves a substantial question that should be determined” on 

appeal, (2) the safety of any person or the community “will not 

be seriously threatened” if defendant’s license is not 

suspended, and (3) “there is no significant risk of defendant’s 

flight.”  R. 2:9-4.  

 Federal case law offers guidance on the meaning of 

“substantial question.”  The same phrase is used in the Bail 

Reform Act of 1984.  In particular, Title 18, United States 

                                                           
predetermined level when the operator blows into the device.”  

N.J.S.A. 39:4-50.17(d).  Because defendants bear the cost of an 

IID, judges should be mindful of an individual defendant’s 

ability to pay for the device.  Cf. Bearden v. Georgia, 461 U.S. 

660, 672, 103 S. Ct. 2064, 2073, 76 L. Ed. 2d 221, 233 (1983) 

(holding that in revocation proceedings for failure to pay fine 

or restitution, sentencing courts must inquire into reasons for 

failure to pay and consider bona fide efforts defendant has made 

to acquire resources). 

 

 Defendant argues that the Motor Vehicle Commission oversees 

the use of an IID.  We ask the Director of the Administrative 

Office of the Courts to coordinate with the Chief Administrator 

of the Motor Vehicle Commission about any issues that may arise. 
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Code, Section 3143(b) directs that a defendant found guilty of 

an offense and sentenced to imprisonment shall be detained 

unless the judge finds, among other things, that the appeal 

raises a substantial question of law or fact 

likely to result in (i) reversal, (ii) an 

order for a new trial, (iii) a sentence that 

does not include a term of imprisonment, or 

(iv) a reduced sentence to a term of 

imprisonment less than the total of the time 

already served plus the expected duration of 

the appeal process. 

 

 A majority of Circuits follows the Eleventh Circuit and 

defines “substantial question” as “a ‘close’ question or one 

that very well could be decided the other way.”  United States 

v. Giancola, 754 F.2d 898, 901 (11th Cir. 1985) (per curiam), 

cert. denied, 479 U.S. 1018, 107 S. Ct. 669, 93 L. Ed. 2d 721 

(1986); see also United States v. Pollard, 778 F.2d 1177, 1182 

(6th Cir. 1985); United States v. Bayko, 774 F.2d 516, 523 (1st 

Cir. 1985); United States v. Bilanzich, 771 F.2d 292, 298-99 

(7th Cir. 1985); United States v. Affleck, 765 F.2d 944, 952 

(10th Cir. 1985) (en banc); United States v. Valera-Elizondo, 

761 F.2d 1020, 1024 (5th Cir. 1985); United States v. Randell, 

761 F.2d 122, 125 (2d Cir.), cert. denied, 474 U.S. 1008, 106 S. 

Ct. 533, 88 L. Ed. 2d 464 (1985); United States v. Powell, 761 

F.2d 1227, 1231-32 (8th Cir. 1985) (en banc), cert. denied, 475 

U.S. 1015, 106 S. Ct. 1196, 89 L. Ed. 2d 311 (1986), and 476 

U.S. 1104, 106 S. Ct. 1947, 90 L. Ed. 2d 357 (1986).  In Powell, 
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the Eighth Circuit elaborated on the overall standard and held 

that, to be released on bail after a sentence of imprisonment, a 

defendant must show that the question presented is substantial -

- “that it is a close question or one that could go either way” 

-- and that the substantial question “is so integral to the 

merits of the conviction that it is more probable than not that 

reversal or a new trial will occur if the question is decided in 

the defendant’s favor.”  Powell, supra, 761 F.2d at 1233-34.   

 The Third Circuit defines the term “substantial question” 

as “one which is either novel, which has not been decided by 

controlling precedent, or which is fairly doubtful.”  United 

States v. Miller, 753 F.2d 19, 23 (3d Cir. 1985).  The Ninth 

Circuit uses a “fairly debatable” standard.  United States v. 

Handy, 761 F.2d 1279, 1283 (9th Cir. 1985).   

 Under any of those approaches, a defendant must satisfy an 

onerous standard to obtain a stay of a license suspension by the 

Law Division.  Substantial questions can involve reasonably 

debatable questions of law or fact that are likely to result in 

reversal.  But it would be rare for a debate about questions of 

fact alone to present a substantial question that warrants a 

stay. 

 To demonstrate that he or she does not pose a risk to 

public safety, a defendant can propose conditions that would 

mitigate that risk.  If a stay is granted, the court may impose 
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appropriate conditions similar to those available after a 

defendant’s conviction in municipal court.  Once again, those 

conditions should be the least restrictive ones needed to 

protect the public. 

 Finally, in only a rare case would the third factor under 

Rule 2:9-4 -- significant risk of flight -- be relevant in 

connection with a license suspension.   

 Trial judges, like municipal court judges, should set forth 

reasons when they resolve a stay application. 

VI. 

 Because defendant has completed his license suspension, we 

do not apply the above standards to his case.  The standards 

govern future requests for a stay of a license suspension by the 

municipal court and the Law Division. 

 

 JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA, 

SOLOMON and TIMPONE join in CHIEF JUSTICE RABNER’s opinion.   
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 [*624]  [**798] The opinion of the court was deliv-
ered by 

SAPP-PETERSON, J.A.D. 

In this appeal by the State, we determine whether a 
guilty plea to fourth-degree creating a risk of widespread 
injury or death, N.J.S.A. 2C:17-2(c), precluded defen-
dant's subsequent prosecution in municipal court for cer-
tain motor vehicle offenses. Defendant move before the 
municipal court to dismiss the motor vehicle charges on 
double jeopardy grounds. The municipal judge denied 

the motion. On appeal de novo to the Law Division, 
Judge Kyran Connor granted the motion, vacating the 
guilty pleas and dismissing the complaint on double 
jeopardy grounds. We affirm. 

The underlying facts supporting the indictment oc-
curred on December 18, 2007, when police  [***2] re-
ceived a report of a motorist operating his vehicle on a 
hockey rink at Mulligan Field in Lower Township. De-
fendant's vehicle nearly struck a group of children. His 
vehicle collided with several objects, including a con-
crete barrier, a tree, and two trash receptacles. When the 
vehicle finally stopped, approximately fifteen men re-
strained defendant until police arrived. The arresting 
officer detected a strong odor of alcohol on defendant's 
breath and observed that defendant's eyes were droopy 
and watery. Defendant was belligerent both at the scene 
and later at a [**799]  local hospital where he was trans-
ported for treatment. The Lower Township Police issued 
summonses to defendant for driving under the influence 
(DWI), N.J.S.A. 39:4-50;  [*625]  reckless driving, 
N.J.S.A. 39:4-96; and failure to wear a seatbelt, N.J.S.A. 
39:3-76.2(f). A complaint was also issued for driving a 
motor vehicle in a recreational area, in violation of 
Lower Township Ordinance No. 475-1(E)(1). Laboratory 
tests performed by the State Police revealed that defen-
dant's blood alcohol content was .237. 

On January 29, 2008, a grand jury indicted defen-
dant on a single count of fourth-degree creating a risk of 
widespread injury or death.  [***3] The indictment read 
in pertinent part: 
  

   DONALD R. HAND, on or about De-
cember 18, 2007, in the Township of 
Lower, County of Cape May, and within 
the jurisdiction of this Court, recklessly 
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did create a risk of widespread injury or 
damage, by operating a motor vehicle in 
an intoxicated state on a populated ath-
letic field; contrary to . . . N.J.S.A. 2C:17-
2(c)[.] 

 
  

On April 17, 2008, defendant, who was represented 
by counsel, appeared in Superior Court. His attorney 
advised the court that defendant would plead guilty to the 
indictment and that in exchange, the State would recom-
mend a 365-day prison term. In response to this repre-
sentation, the prosecutor advised the court: 
  

   Judge, that is an accurate representation 
of our agreement. I expect the factual ba-
sis, Judge, with regard to this matter . . . 
would include . . . defendant acknowledg-
ing that while highly intoxicated[,] he op-
erated his motor vehicle in an area which 
was populated by young kids, a recrea-
tional area, out off the street onto the 
grass area[,] placing many of the people 
there in risk of injury. 

 
  

The court thereafter personally questioned defendant 
under oath, and defendant admitted that he had con-
sumed a pint of vodka at a home  [***4] located near the 
athletic field. He told the court that he did not know 
"how [he] got the keys" and did not remember the 
events, but accepted the accounts of others regarding his 
behavior. He was subsequently sentenced in accordance 
with the plea agreement. 

The State remanded the traffic summonses to mu-
nicipal court for disposition. On November 24, 2009, 
defendant appeared before the Lower Township Munici-
pal Court with counsel. At that time, the prosecutor re-
ported to the court that there "might possibly be a joint 
motion" to dismiss the DWI charge because she "sort of 
concur[red] with [defense counsel's arguments regarding  
[*626]  double jeopardy[.]" The judge disagreed and 
denied defendant's motion to dismiss the charges. Six 
days later, defendant pled guilty to the DWI and reckless 
driving offenses. Noting that this was defendant's sev-
enth DWI conviction, the judge sentenced him to six 
months incarceration, a ten-year loss of his driving privi-
leges, along with appropriate fines and penalties. 

Defendant appealed the conviction to the Law Divi-
sion, challenging the denial of his motion to dismiss. 
Judge Connor, citing the "same evidence" test set forth in 
State v. De Luca, 108 N.J. 98, 527 A.2d 1355, cert.  
[***5] denied, 484 U.S. 944, 108 S. Ct. 331, 98 L. Ed. 

2d 358 (1987), reasoned that "defendant's driving while 
intoxicated was already effectively adjudicated on April 
17th, 2008," when defendant pled guilty to the indictable 
matter. The judge explained further: 
  

   [T]o recap just briefly, I am taking into 
account very specifically the facts of this 
case where, first of all, the indictment it-
self seemed to find its focus on intoxi-
cated driving as the only specification of 
[**800]  reckless behavior. And also I fo-
cus on . . . the prosecutor's . . . articulation 
that he expected the factual basis to focus 
on . . . defendant operating his motor ve-
hicle "while highly intoxicated." There 
was also, in my framework of thinking, 
something I had really adverted to directly 
before, and that is that the judge[,] at the 
pre[-]hearing[,] specifically asked . . . de-
fendant to confirm that he operated his 
motor vehicle . . . "in an intoxicated state 
of mind on the occasion in question." 

 
  

The judge vacated defendant's guilty pleas to reck-
less driving and DWI and then dismissed the charges. In 
order to preserve the State's right to appeal, the judge 
treated the matter as a motion to dismiss pursuant to Rule 
3:28(d), based  [***6] upon double jeopardy grounds, 
rather than an acquittal on both charges. The State's ap-
peal followed. 1  
 

1   The State has not appealed the dismissal of the 
reckless driving charge. 

The State raises two points for our consideration: 
  

   POINT I 

THE SAME EVIDENCE TEST 
SHOULD NOT APPLY TO GUILTY 
PLEAS. 

POINT II 

THERE IS NO VIOLATION OF 
THE PROHIBITION AGAINST 
DOUBLE JEOPARDY. 

 [*627]  The double jeopardy clause 
of the Fifth Amendment to the United 
States Constitution provides: "Nor shall 
any person be subject for the same offense 
to be twice put in jeopardy of life or 
limb." The clause is made applicable to 
the states through the due process clause 
of the Fourteenth Amendment. Our State 
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Constitution, article I, paragraph 11, con-
tains a parallel provision, which provides: 
"No person shall, after acquittal, be tried 
for the same offense." See De Luca, su-
pra, 108 N.J. at 101-02, 527 A.2d 1355. 
Although the language of the New Jersey 
Constitution references "acquittal," our 
Supreme Court has "consistently inter-
preted the state constitutional double 
jeopardy protection as coextensive with 
the guarantee of the federal Constitution." 
Id. at 102, 527 A.2d 1355 (citing State v. 
Dively, 92 N.J. 573, 578, 458 A.2d 502 
(1983); State v. Barnes, 84 N.J. 362, 370, 
420 A.2d 303 (1980);  [***7] State v. 
Rechtschaffer, 70 N.J. 395, 404, 360 A.2d 
362 (1976); State v. Wolf, 46 N.J. 301, 
303, 216 A.2d 586 (1966)). Hence, the 
double jeopardy clause affords protection 
in three contexts: (1) "[it] 'protects against 
a second prosecution for the same offense 
after acquittal'"; (2) "'[i]t protects against 
a second prosecution for the same offense 
after conviction'"; and (3) "'it protects 
against multiple punishments for the same 
offense.'" De Luca, supra, 108 N.J. at 
102, 527 A.2d 1355 (quoting North Caro-
lina v. Pearce, 395 U.S. 711, 717, 89 S. 
Ct. 2072, 2076, 23 L. Ed. 2d 656, 664-65 
(1969) (footnotes omitted)). The latter 
two categories are implicated here. 

As the Court discussed in De Luca, 
the double jeopardy analysis involves 
consideration of two prongs: (1) the 
"same offense" test, which focuses upon 
the statutory elements of a crime rather 
than proofs proffered for conviction; or 
(2), alternatively, the "same evidence" 
test, which focuses upon whether the 
same evidence used to prove the first of-
fense is necessary to prove the second of-
fense. De Luca, supra, 108 N.J. 107, 527 
A.2d 1355 (agreeing with the Appellate 
Division panel in State v. De Luca, 208 
N.J. Super. 422, 434, 506 A.2d 55 
(App.Div.1986), that the Supreme Court 
in Illinois v. Vitale, 447 U.S. 410, 420-21, 
100 S. Ct.  [*628] 2260, 2267, 65 L. Ed. 
2d 228, 238 (1980),  [***8] intended 
[**801]  the second prong to be an alter-
native to the first prong). 

The statutory elements for creating a 
risk of widespread injury are: (1) reck-
lessness; and (2) creation of a risk of 

widespread injury or damage. N.J.S.A. 
2C:17-2(c); see also Model Jury Charges 
(Criminal), "Recklessly Risking Wide-
spread Injury or Damage" (2005). Proof 
of DWI requires: (1) operation of a motor 
vehicle; and (2) operation while under the 
influence of alcohol or an intoxicant. See 
N.J.S.A. 39:4-50(a)See N.J.S.A. 39:4-
50(a); see also State v. Eckert, 410 N.J. 
Super. 389, 402, 982 A.2d 469 
(App.Div.2009). Because different statu-
tory elements are required to prove each 
offense, there is no dispute that the first 
prong analysis does not apply to the pre-
sent matter. Therefore, it is only the sec-
ond prong or "same evidence" test that is 
pertinent here. 

The State argues that the "same evi-
dence" test should not be applied to guilty 
pleas. Relying upon In re Seelig, 180 N.J. 
234, 850 A.2d 477 (2004), State v. Colon, 
374 N.J. Super. 199, 863 A.2d 1108 
(App.Div.2005), and State v. Capak, 271 
N.J. Super. 397, 638 A.2d 918 
(App.Div.), certif. denied, 137 N.J. 164, 
644 A.2d 612 (1994), the State contends 
the prohibition against double jeopardy 
"was not created to enable a defendant to, 
by entering a guilty  [***9] plea to one of-
fense, avoid punishment for the remainder 
of his misdeeds." Rather, it maintains that 
the "same evidence" test focuses upon 
"the actual evidence to be presented at 
trial." Colon, supra, 374 N.J. Super. at 
214, 863 A.2d 1108. The State asserts that 
had defendant proceeded to trial, in addi-
tion to evidence that defendant operated 
his motor vehicle under the influence, it 
would have introduced additional facts to 
establish that defendant created a risk of 
widespread injury or death. Specifically, it 
would have introduced evidence that (1) 
defendant operated his vehicle on an ath-
letic field while adults and children were 
present; and (2) defendant's vehicle nearly 
struck several people on the baseball field, 
hockey rink, and near the concession 
stands. The State urges this evidence 
would have been sufficient to prove that 
defendant recklessly created a risk of 
widespread  [*629]  injury or death, irre-
spective of whether he operated his motor 
vehicle while under the influence of alco-
hol. 
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We agree that if presented, such 
proofs could sustain a conviction for the 
offense, but what could have occurred is 
not the test. Rather, it is only what in fact 
occurred that informs our analysis and de-
cision here.  [***10] As the Law Division 
noted, in both the indictment and at the 
time defendant pled guilty to the indict-
ment, it was defendant's operation of the 
motor vehicle under the influence that 
formed the "essential facts constituting 
the crime charged" in the indictment and 
defendant's subsequent guilty plea. R. 3:7-
3(a). ("The indictment . . . shall be a writ-
ten statement of the essential facts consti-
tuting the crime charged."). His guilty 
plea "leading to a judgment of conviction 
has the force of an admission of guilt on 
the charge based on [his] sworn factual 
statement[.]" State, Dep't of Law & Pub. 
Safety v. Gonzalez, 142 N.J. 618, 630, 667 
A.2d 684 (1995). "It is unthinkable that 
the Legislature would intend that judg-
ments of conviction should be treated dif-
ferently depending on whether they re-
sulted from guilty pleas or trials." Ibid. 
We therefore reject the narrow interpreta-
tion advanced by the State that the "same 
evidence" test should only apply to trials. 

Vitale, supra, 447 U.S. 410, 100 S. 
Ct. 2260, 65 L. Ed. 2d 228, involved a 
guilty plea. There, the defendant had pre-
viously pled guilty to failure to slow to 
avoid an accident. The Supreme Court 
held that the defendant's subsequent 
prosecution for [***11]  [**802]  man-
slaughter would be barred if the defen-
dant's failure to slow to avoid an accident 
was the reckless act upon which the 
prosecution would rely to prove the man-
slaughter. Id. at 421, 100 S. Ct. at 2267, 
65 L. Ed. 2d at 238. 

Likewise, in the present matter, de-
fendant's operation of his motor vehicle 
under the influence was expressly in-
cluded as part of the underlying facts con-
stituting the offense as set forth in the in-
dictment. Further, the State required, as 
part of defendant's plea to the indictment, 
that he acknowledge operation of his mo-
tor vehicle under the influence. Thus, as 
in Vitale, defendant's subsequent  [*630]  
prosecution for DWI would be barred be-
cause proof that defendant operated his 

motor vehicle under the influence re-
quired the same proofs that the State re-
lied upon to establish the greater offense. 
Vitale, supra, 447 U.S. at 421, 100 S. Ct. 
at 2267, 65 L. Ed. 2d at 238; De Luca, su-
pra, 108 N.J. at 107-09, 527 A.2d 1355; 
Dively, supra, 92 N.J. at 581-82, 458 A.2d 
502. 

The State's reliance upon In re Seelig, 
Colon, and Capak is misplaced. In re 
Seelig involved the acceptance of guilty 
pleas in municipal court from a defendant 
involved in a motor vehicle accident re-
sulting in the death of two people. In ac-
cepting  [***12] the pleas, the judge 
failed to comply with Administrative Di-
rective # 10-82, "Action on Cases Involv-
ing Possible Indictable Offenses" (May 3, 
1983), a directive issued by the Adminis-
trative Director of the Courts following 
our Supreme Court's decision in Dively. In 
re Seelig, supra, 108 N.J. at 240, 850 
A.2d 477. The directive required munici-
pal judges or clerks to notify the county 
prosecutor of motor vehicle accidents in-
volving death or serious injury in order to 
afford prosecutors an opportunity to de-
termine whether indictable offenses are 
involved, and if a decision is made to pre-
sent the matter before a grand jury, stay-
ing municipal court proceedings unless 
and until further notice from the county 
prosecutor. Directive # 10-82. Substantial 
defects in the municipal court judge's ac-
ceptance of the guilty plea ultimately re-
sulted in an order vacating the guilty 
pleas. In re Seelig, supra, 180 N.J. at 256-
57, 850 A.2d 477. The instant matter does 
not involve non-compliance with any ad-
ministrative directive, nor is there any 
evidence of substantial defects in the Law 
Division judge's acceptance of the guilty 
plea. 

The language the State quotes in its 
brief from Colon, supra, 374 N.J. Super. 
at 214, 863 A.2d 1108, that the "same  
[***13] evidence" test focuses upon "the 
actual evidence to be presented at trial[,]" 
refers to our discussion of the double 
jeopardy clause in the context of the 
"same elements" test adopted in Block-
burger v. United States, 284 U.S. 299, 
303-04, 52 S. Ct. 180, 181-82, 76 L. Ed. 
306, 309 (1932) and reaffirmed in United 
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States v. Dixon, 509 U.S. 688, 703-12,  
[*631] 113 S. Ct. 2849, 2859-64, 125 L. 
Ed. 2d 556, 572-78 (1993). Although the 
State argued in Colon that in light of 
Dixon, only the "same elements" test ap-
plied to a double jeopardy analysis, we re-
jected this more restrictive approach: 
  

   As  in mediate ap-
pellate court, we are there-
fore confronted with the 
difficult determination of 
whether to adhere to the 
Court's existing interpreta-
tion of federal and state 
double jeopardy protec-
tions, set forth in [State v.] 
Yoskowitz[, 116 N.J. 679, 
563 A.2d 1 (1989);] 
DeLuca and Dively, or, 
without significant prece-
dent to suggest that the 
Court would narrow or re-
strict the flexibility of its 
view of double jeopardy to 
accord with newly-
established federal consti-
tutional law, to forecast 
that it would do so in a 
state constitutional context. 
We find the latter course to 
be presumptuous, and, ac-
cordingly, follow Capak  
[***14] in [**803]  hold-
ing that such a determina-
tion must be made by the 
Supreme Court, not by us. 
We accordingly view de-
fendant's proofs in light of 
the "same conduct" test in 
determining whether state 
constitutional proscriptions 

against double jeopardy 
have been violated. 

an ter

[Colon, supra, 374 
N.J. Super. at 216, 863 
A.2d 1108.] 

 
  

Finally, in Capak, supra, the conduct 
at issue in the indictable matter was dif-
ferent from that implicated in the disor-
derly persons offenses that had been re-
solved in municipal court. 271 N.J. Super. 
at 401, 638 A.2d 918. The non-indictable 
offense dealt with a theft from the defen-
dant's employer and "encompassed the 
means by which [the] defendant obtained 
the prescription pad, but the indictable 
prosecution related to her subsequent use 
of the pad in an illegal manner," namely, 
in the "defendant's endeavor to obtain [a 
controlled dangerous substance]." Ibid. 
Consequently, we concluded that the case 
dealt with "isolated events, not a single 
event which was the subject of multiple 
prosecutions" as was the situation in 
Vitale, supra, and Grady v. Corbin, 495 
U.S. 508, 110 S. Ct. 2084, 109 L. Ed. 2d 
548 (1990). Id. at 402, 638 A.2d 918. 

In short, although here there were al-
ternative facts that could have been prof-
fered  [***15] and accepted in order to es-
tablish a factual basis for defendant's plea 
to the indictment, the State elected to limit 
the "underlying facts constituting the of-
fense" to the DWI. It is therefore pre-
cluded from separately prosecuting de-
fendant for DWI. De Luca, supra, 108 
N.J. at 102, 527 A.2d 1355`. 

 
  

Affirmed. 
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This Directive supersedes Directive #40-64 and sets out procedures for recording and 
reporting municipal court matters that are disposed of by a Superior Court judge sitting as a 
municipal court judge.  Directive #40-64, issued on July 9, 1965 by then Administrative Director 
Edward B. McConnell, permitted Superior Court judges, acting as municipal court judges, to fully 
dispose of municipal court matters. 
  
 Unless there is some compelling reason otherwise, a Superior Court judge should 
dispose of all parts of a case before the court, including any associated municipal court matters.  
This procedure increases the overall efficiency of the court system.  It also avoids having the 
defendant appear for a second matter that arose out of the same event, thus eliminating 
potential double jeopardy issues.  See, e.g., State v. Hand, 416 N.J. Super. 622 (App. Div. 
2010).  Indeed, when an indictable offense goes to trial, the court is required by Rule 3:15-3 to 
join any pending non-indictable complaint that is based on the same conduct or arising from the 
same episode, unless the defendant or the State would be prejudiced by doing so.  See also 
Rule 3:1-6(a). 
 

Adjudication of Motor Vehicle Offenses (Title 39) 
 

 When a Superior Court judge adjudicates a Title 39 motor vehicle offense because it is 
associated with an indictable charge, the court must by e-mail or fax transmit a copy of the 
completed traffic ticket, including the disposition (and whether defendant’s driving privilege is 
suspended) and all other related paperwork, to the municipal court where the charge originated 
within 48 hours of sentencing or by the next business day, whichever is later.  The municipal 
court when it receives the completed ticket and disposition will enter that disposition into the 
Automated Traffic System (ATS) (the statewide municipal court computer system), indicating in 

Richard J. Hughes Justice Complex • PO Box 037 • Trenton, New Jersey 08625-0037 
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the case notes that the disposition was made in the Superior Court.  The Superior Court 
thereafter must return the original of the previously e-mailed or faxed traffic ticket and 
disposition to the originating municipal court as soon as practicable, but no later than 20 days 
after sentencing.  ATS will electronically transfer the data regarding the Title 39 disposition to 
the Motor Vehicle Commission (MVC) and the data will thereby be included on the defendant’s 
driving record (including any suspension of driving privileges).   
 
 While a Superior Court judge may impose fines, penalties, and assessments associated 
with the conviction for a motor vehicle offense, the Superior Court must not collect any such 
fines, penalties, or assessments.  Instead, the Superior Court judge must instruct the defendant 
to pay the motor vehicle fines, penalties, and assessments as imposed by the Superior Court to 
the municipal court where the charge originated and to do so by a specified date.  The municipal 
court administrator of the originating court will be responsible for the collection and appropriate 
disbursement of any such monies.  See N.J.S.A. 39:5-41(a) and 2C:46-4(a)(2).  
 
 Additionally, at the time of sentencing, the Superior Court must have the defendant sign 
any necessary Title 39-related forms, such as the statutorily-required “Notice to Defendant Upon 
Conviction on N.J.S.A. 39:4-50(a) and (g)”.*  The Superior Court shall forward any such 
completed and signed forms to the originating municipal court within 20 days after sentencing.  
 

Adjudication of Disorderly Persons or Other Quasi-Criminal Offenses 
 
When a Superior Court judge adjudicates a disorderly persons or petty disorderly 

persons offense or other non-motor-vehicle quasi-criminal matter usually adjudicated in 
municipal court (such as local ordinance, weights and measures, or fish and game violations), 
the Superior Court shall record the disposition in PROMIS/Gavel, the electronic criminal case 
management system, and shall retain the paperwork.  In such matters the Superior Court also 
shall retain jurisdiction of the matter.  The county Probation Division shall be responsible for 
collecting any fines, penalties, or assessments associated with such adjudication.  See N.J.S.A. 
2C:46-4(a)(1).  All such monies collected shall be distributed in accordance with statute, 
including N.J.S.A. 2C:46-4. 

 
Nonadjudicated Matters 

 
  If a Superior Court judge is aware of an associated municipal court complaint, whether 
motor vehicle or quasi-criminal, and for good reason does not adjudicate that associated 
complaint, the Superior Court judge shall instruct the prosecutor to return the original paperwork 
to the appropriate municipal court without delay, but no later than 7 days after such direction, so 
that the municipal court can schedule a court date for that matter.   
 

Suspension of Driving Privileges – Notification to MVC 
 

 As noted above, when a Superior Court judge adjudicates a Title 39 motor vehicle 
offense, the court shall forward the disposition, including any suspension of defendant’s driving 
privileges, to the originating municipal court within 48 hours, with the municipal court then to 

                                                 
* Posted at http://ttnapacheweb1.courts.judiciary.state.nj.us:84/mcs/mcsmemo/idrcpenaltiesrevoked.pdf 
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enter that information into ATS which then automatically forwards that suspension information to 
the Motor Vehicle Commission (“MVC”).  However, when a Superior Court judge suspends a 
defendant’s driving privileges as a result of a criminal or quasi-criminal non-motor-vehicle 
conviction, the Superior Court must directly notify the MVC of the suspension through use of an 
MF-1 (conviction) or MF-4 (appeal) card.   
  
       G.A.G. 
 
cc: Chief Justice Stuart Rabner 
 Criminal Presiding Judges 
 Family Presiding Judges 
 Vicinage Municipal Court Presiding Judges 
 Municipal Court Judges 
 Steven D. Bonville, Chief of Staff 
 AOC Directors and Assistant Directors 
 Trial Court Administrators 
 Criminal Division Managers 
 Family Division Managers 
 Municipal Division Managers 
 Municipal Court Administrators 
 Gurpreet M. Singh, Special Assistant 
 Steven Somogyi, Chief, Mun. Ct. Services 
 Carol A. Welsch, Acting Chief, Mun. Ct. Services 
 John Wieck, Chief, Criminal Practice 
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cause for respondent (Luis Valentin, Monmouth County 
Prosecutor, attorney; Ms. Quelch, of counsel and on the 
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JUDGES: Before Judges WEISSBARD, S. L. 
REISNER and GILROY. The opinion of the court was 
delivered by GILROY, J.A.D. 

OPINION BY: GILROY 

OPINION 

[*326] [**329] The opinion of the court was de-
livered by 

GILROY, J.A.D. 

Defendant appeals from that part of the October 27, 
2006, order of the Law Division, which sentenced him to 
180 days of incarceration as a third offender under the 
Driving While Intoxicated (DWI) statute, N.J.S.A. 39:4-
50(a). The question presented on appeal is whether a 

Reprinted with permission from LexisNexis. 

defendant, who has had three prior convictions for DWI, 
is entitled to the benefit of the ten-year "step-down" pro-
vision of N.J.S.A. 39:4-50(a)(3) on a fourth conviction, 
where the first conviction was entered by way of an un-
counseled plea. [***2] We answer the question in the 
affirmative; reverse that part of the October 27, 2006, 
order sentencing defendant to 180 days of incarceration; 
and remand the matter to the trial court to resentence 
defendant as a second offender under the DWI statute. 

The facts are not disputed. Defendant was convicted 
of DWI on October 12, 1982; April 17, 1990; and Au-
gust 1, 1995. He was not represented by counsel when he 
pled guilty to the first offense, but was represented by 
counsel when he pled guilty to the second and third of-
fenses. Because less than ten years had elapsed between 
the first and second offenses, as well as between the sec-
ond and third offenses, defendant never previously re-
ceived the benefit of the step-down provision. On No-
vember 27, 2005, defendant was arrested for DWI and 
other motor vehicle offenses. On May 17, 2006, defen-
dant pled guilty to DWI; driving while suspended, 
N.J.S.A. 39:3-40; and falsifying his driver's license appli-
cation, N.J.S.A. 39:3-37. Other charges were merged or 
dismissed. At sentencing, defendant had argued that al-
though he [*327] should be sentenced as a third of-
fender for purposes of fines and license suspension, he 
should only be sentenced as a second offender [***3] 
for purposes of incarceration. Defendant contended that 
his uncounseled conviction in 1982 could not be used to 
enhance a subsequent custodial sentence, citing State v. 
Laurick, 120 N.J. I, 575 A.2d 1340 (1990),' and that he 
was entitled to the benefit of the step-down provision 
contained in N.J.S.A. 39:4-50(a)(3). 

1 In Laurick, the Court held that an uncounseled 
DWI conviction without waiver of the right to 
counsel may not be used to enhance the period of 
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incarceration on a subsequent conviction. ld. at 
16, 575 A.2d 1340. 

The municipal court judge rejected defendant's ar-
gument and sentenced defendant on the DWI conviction 
as a third offender to 180 days m Jail, with a maximum 
90 days to be served in an approved alcohol inpatient 
rehabilitation program; a $ I ,000 fine; and a ten-year 
suspension of his driving privileges and motor vehicle 
[**330] registration. On his conviction for driving while 
suspended, defendant was sentenced as a seco~d of
fender to a fine of $ 750; a two-month suspensiOn of 
driving privileges; and one day in jail, to run consecu
tively to the sentence imposed on the DWI conviction. 
On the conviction for falsifying a driver,s license 
application, defendant was sentenced to a forty-five-day 
suspended [***4] jail sentence. All other appropnate 
fines and penalties were also assessed. The custodial 
sentence was stayed, pending appeal. 

On appeal de novo, from the custodial sentence im-
posed on the DWI conviction only, the Law Division 
judge again rejected defendant's argument and sentenced 
him as a third offender. Defendant was sentenced to the 
same sentence imposed in the municipal court, including 
!80 days in jail, with a maximum of90 days to be served 
in an approved alcohol inpatient rehabilitation program. ' 
On November 3, 2006, an order was entered staying the 
imposition of the custodial sentence pending appeal. 

2 Although the Law Division judge stated at 
time of sentencing that defendant could serve up 
to ninety days in an approved alcohol inpatient 
rehabilitation program, the October 27, 2006, 
judgment of conviction does not contain this pro-
vision. 

[*328] On appeal, defendant argues as he did in the 
Law Division, that he should not have been sentenced 
"as a third offender for custodial purposes for his viola-
tion of NJS.A. 39:4-50[(a)]." Defendant contends that 
he "should be granted both the 'step[ -]down' relief under 
Subsection (a)(3) of NJS.A. 39:4-50[(a)], as well as the 
relief afforded [***5] by the holding in Laurick." De-
fendant asserts that because the Law Division had con-
cluded that Laurick was applicable in determining his 
sentence on the DWI conviction, the 1982 uncounseled 
conviction may not be used to enhance the custodial sen
tence on any convictions that occurred after the 1982 
conviction. Accordingly, defendant argues that after ap-
plying Laurick, he stood before the trial court as a third 
offender for custodial purposes and should have been 
granted the benefit of the step-down provision, pursuant 
to NJS.A. 39:4-50(a)(3), because his 2006 violation had 
occurred more than ten years after the date of his 1995 
offense. 

The State concedes that defendant's 1982 uncoun-
seled DWI conviction may not be used to enhance the 
period of incarceration for a subsequent offense under 
the DWI statute. However, the State argues because it is 
actually defendant's fourth DWI conviction, he is not 
entitled to the benefit of the step-down provision. The 
State contends that although Laurick prohibits the use of 
an uncounseled DWI conviction to enhance a later
imposed term of incarceration, it "does not erase the 
conviction from the count of the defendant's prior DWI 
offenses." The State [***6] asserts that the uncounseled 
conviction still exists and may be used to establish de-
fendant's repeat offender status for purposes of th_e en-
hanced penalty provisions of the statute. Accordmgly, 
the State argues that "defendant stood before both [the 
municipal court judge and Law Division judge] as a 
fourth offender and not as a third offender. ... " 

[*329] The question presented requires us to rec-
oncile Laurick against the operative language of NJS.A. 
39:4-50(a)(3). Although the arguments on each side of 
the issue are colorable, we conclude that defendant is 
entitled to the benefit of the step-down provision of the 
DWI statute. We do not reach this decision lightly. We 
acknowledge "[t]he primary purpose behind New Jer-
sey's drunk driving statutes was to curb the senseless 
havoc and destruction caused by intoxicated drivers." 
[**331] State v. Tischio, 107 N.J. 504, 512, 527 A.2d 
388 (1987); see also State v. Johnson, 42 N.J. 146, 165, 
199 A.2d 809 (1964) ("[A] great number of senous acci-
dents have involved drinking drivers--a fact which be-
comes a greater importance and public concern almost 
daily in this motor age with ever increasing vehicle 
speeds, the constantly growing number of vehicles o~ the 
roads[,] and the staggeringly [***7] mounting accident 
toll."). However, because of the seventy of the penal lies 
which flow from a DWI conviction, both direct and indi-
rect, our duty is to ensure that the DWI statute is en-
forced fairly, based on established principles of jurispru-
dence. 

The differences in the mandatory penalties, which 
attach to a second DWI conviction as compared to a third 
DWI conviction, are substantial. On a second conviction, 
a defendant is subject to a fine between $ 500 and $ 
1 ,000, a thirty-day period of community service, a ll~o
year suspension of driving privileges, and m~arceratwn 
between forty-eight consecutive hours and nmety days. 
N.JS.A. 39:4-50(a)(2). On a third conviction, a defendant 
is subject to a fine of $ I ,000; incarceration for a term 
not less than 180 days, "except that the court may lower 
such term for each day, not exceeding 90 days, served 
participating in a drug or alcohol inpatient rehabilitation 
program;" and a suspension of driving privileges for a 
period of ten years. NJS.A. 39:4-50(a)(3). Under both 
sections, a defendant shall also be required "to install an 
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ignition interlock device ... or shall have his registration 
certificate and registration plates revoked" [***81 for 
two years on a second conviction and ten years on a third 
conviction. NJ.S.A. 39:4-50(2) and (3). 

[*330] The DWI statute also contains a step-down 
provision that 11accords sentencing leniency to a driver 
who is a second and repeat DWI offender where there is 
a hiatus of ten or more years in between respectively, the 
first and second, and the second and third infractions." 
State v. Lucci, 310 N.J. Super. 58, 61, 707 A.2d 1370 
(App.Div.), certif. denied, 156 N.J. 386, 718 A.2d 1215 
(1998). The statute provides in relevant part: 

A person who has been convicted of a 
previous violation of this section need not 
be charged as a second or subsequent of-
fender in the complaint made against him 
[or her] in order to render him [or her] li-
able to the punishment imposed by this 
section on a second or subsequent of
fen[ se ], but if the second offense occurs 
more than I 0 years after the first offense, 
the court shall treat the second conviction 
as a first offense for sentencing purposes 
and if a third offense occurs more than I 0 
years after the second offense, the court 
shall treat the third conviction as a second 
offense for sentencing purposes. 

[NJ.S.A. 39:4-50(a)(3).] 

This is defendant's fourth actual conviction, having 
been previously [***9] convicted on October 12, 1982; 
April17, 1990; and August 1, 1995. Because defendant's 
1982 conviction was entered following an uncounseled 
plea, that conviction may not be used to enhance the pe-
riod of incarceration on a subsequent conviction. 
Laurick, supra, 120 N.J. at 16, 575 A.2d 1340. Accord-
ingly, we agree with defendant that when he appeared 
before the Law Division he stood as a third offender, not 
a fourth offender, for the limited purpose of the trial 
court imposing a jail sentence under the enhanced sen
tencing provision of the DWI statute. 

Moreover, because there was a hiatus of more than 
ten years between the present offense and his last offense 
in 1995 (the third and second offenses, respectively, for 
purpose of incarceration under Laurick), [**332] defen-
dant was entitled to the benefit of the step-down provi-
sion: 11Where the court shall treat the third conviction as 
a second offense for sentencing purposes." NJ.S.A. 39:4-
50(a)(3) (Emphasis added). Sentencing a qualified de-
fendant under the step-down provision is mandatory, not 
discretionary. We are satisfied that to deny defendant the 

benefit of the step-down proviso, which the Legislature 
has provided to all third [*331] offenders, would violate 
the [***10] principle of fairness that underpins Laurick. 

The State argues that cloaking defendant with the 
status of a third offender, when it was his fourth, runs 
counter to the language of the statute, which speaks only 
to the court treating a second DWI conviction as a first 
and a third DWI conviction as a second, if the second or 
third conviction occurred more than ten years from the 
previous DWI offense. The State contends that the step-
down provision 11 is intentionally silent, and therefore, 
inapplicable to fourth [or subsequent] DWI offenders." 
We are not persuaded by this argument, as it applies to 
the present matter. 

The Court rested its decision in Laurick, not on a 
constitutional or legislative basis, but on its earlier deci
sion in Rodriguez v. Rosenblatt, 58 N.J. 281, 277 A.2d 
216 (1971). In Rodriguez, the Court held that an indigent 
defendant charged with a disorderly persons offense was 
entitled to assigned counsel. !d. at 283-85, 277 A.2d 216. 
The Court determined that "considerations of fairness 
dictate[d] that appropriate steps be taken to protect un-
represented, indigent defendants against injustices which 
may result in their inability to cope fairly with the mu-
nicipal court charges against them." Id. at 294, 277 A.2d 
216. [***11] The Court concluded that "as a matter of 
simple justice, no indigent defendant should be subjected 
to a conviction entailing imprisonment in fact or other 
consequence of magnitude without first having had due 
and fair opportunity to have counsel assigned without 
cost." !d. at 295, 277 A.2d 216. Accordingly, the Laurick 
Court held that an uncounseled DWI conviction could 
not be used to enhance the period of incarceration on a 
subsequent conviction. Laurick, supra, 120 N.J. at 16, 
575 A.2d 1340. 

Recently, the Court reconsidered its decision in 
Laurick. State v. Hrycak, 184 N.J. 351, 877 A.2d 1209 
(2005). Although the United States Supreme Court had 
held in a post-Laurick decision that Federal law does not 
prohibit use of a prior uncounseled conviction for en
hancement of a subsequent conviction, Nichols v. [*332] 
US., 511 U.S. 738, 747-48, 114 S. Ct. 1921, 1927-28, 
128 L. Ed. 2d 745, 754-55 (1994), our Supreme Court 
reaffirmed its decision in Laurick. Hrycak, supra, 184 
N.J. at 362, 877 A.2d 1209. In reaffirming Laurick, the 
Court stated that 11 a prior uncounseled DWI conviction of 
an indigent is not sufficiently reliable to permit increased 
jail sanctions under the enhanced statute. A contrary 
conclusion would severely undermine the policy embod
ied [***12] in Rodriguez, and our Court Rules. We will 
not do that. In short, we affirm the continuing vitality of 
Laurick .... " !d. at 363, 877 A.2d 1209. (Emphasis 
added). 
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In support of its position, the State cites State v. 
Burroughs, 349 N.J. Super. 225, 228, 793 A.2d 137 
(App.Div.), certif. denied, 174 N.J. 43, 803 A.2d 638 
(2002); State v. Lucci, supra, 310 N.J. Super. at 61-62, 
707 A.2d 1370. We fmd the cases distinguishable. 

Burroughsdid not concern the applicability of 
Laurick to the step-down provision. None of the defen-
dant's prior convictions were uncounseled. In Burroughs, 
a defendant had been convicted ofDWI in [**333[ April 
1982 and again in August 1998. At the time defendant 
was sentenced on the 1998 conviction, he was sentenced 
as a first offender because more than ten years had 
elapsed between the first and second offenses. 
Burroughs, supra, 349 N.J. Super. at 226, 793 A.2d 137. 
In August 2000, defendant was again convicted of DWI. 
The municipal court sentenced defendant as a second 
offender, determining that the first offense had been 
"forgiven" because of the time that had elapsed between 
the first and second offenses. Ibid. The Law Division 
reversed, directing that defendant be sentenced as a third 
offender. 

On appeal, we affirmed, holding that "[t]he [***13] 
Legislature clearly did not intend to grant a pardon in 
perpetuity to an offender who repeatedly violates the 
law." Id. at 228, 793 A.2d 137. "[O]nce having been 
granted such leniency, the defendant has no vested right 
to continued 'step-down' status where he commits a sub
sequent drunk driving offense." Moreover, "[t]he earlier 
offense is not 'forgiven.' Having been granted leniency 
by virtue of the infraction-free-lapse of time between the 
two earlier violations, the [*333] offender has received 
his reward for good conduct and is entitled to no further 
consideration." Id. at 227, 793 A.2d 137 

Here, defendant never previously received the bene-
fit of the step-down provision and to have sentenced him 
as a second offender, for purposes of incarceration, 
would not have equated to "granting a pardon in perpetu-
ity to an offender who repeatedly violates the law." Id. at 
228, 793 A.2d 137. Rather, denying defendant the bene-
fit of the step-down provision and sentencing him as a 
third offender is using a prior uncounseled DWI convic-
tion to enhance his loss of liberty on a subsequent con-
viction, contrary to the directive of the Court. Hrycak, 
supra, 184 N.J. at 362-63, 877 A.2d 1209; Laurick, su
pra, 120 N.J. at 16, 575 A.2d 1340. 

Like Burroughs, Luccidid not involve the [***14] 
applicability of Laurick to the step-down provision. In 
Lucci, defendant was convicted of DWI and refusing to 
submit to a breathalyzer test, N.J.S.A. 39:4-50.4. Having 
had four prior DWI convictions, defendant was sen
tenced on the DWI conviction to the enhanced penalties 
as a third or subsequent offender. On the refusal convic-

tion, defendant was sentenced to only a two-year revoca-
tion of driving privileges. Lucci, supra, 310 N.J. Super. 
at 60, 707 A.2d 1370. On appeal, we affirmed the con-
viction for refusing to submit to a breathalyzer test but 
reversed as to the DWI conviction. Ibid. Because DWI 
convictions are subsequent offenses under the refusal 
statute, we concluded that the imposition of only a two-
year revocation of driving privileges was an illegal sen
tence. Ibid. We vacated that part of defendant's sentence 
and remanded the matter to the trial court to re-sentence 
defendant to the mandatory enhanced penalty of a ten-
year revocation of driving privileges. Id. at 62-63, 707 
A.2d 1370. We affirmed the sentence imposed on the 
refusal conviction because defendant had four prior DWI 
convictions.Id. at 60, 707 A.2d 1370 

In rejecting defendant's argument that the step-down 
provision was applicable, because he had a ten-year 
[***15] hiatus between his second and third offense, we 
stated that the step-down provision [*334] did not apply 
to a fourth or subsequent offender.Id. at 61-62, 707 A.2d 
1370. We noted that the Legislature, while specifying the 
enhanced penalties "for a third or subsequent violation," 
N.J.S.A. 39:4-50(a)(3) was "entirely silent as to 'subse-
quent offender' when enacting the step-down provision." 
Jd. at 61, 707 A.2d 1370. "Since subsection (3) specifi-
cally refers to both 'third' offenders and 'subsequent' of-
fenders, the deletion of [**334] 'subsequent' offenders 
from the leniency proviso would seem to have been quite 
intentional." Ibid. Because the defendant in Lucci did not 
stand before the sentencing court as a third offender hav-
ing one prior uncounseled conviction, but as a fifth of-
fender, we determine that our decision is not at variance 
with Lucci. 

Lucci articulates that the step-down provision is not 
available to subsequent offenders, that is, defendants 
who have three or more prior DWI convictions because 
the Legislature did not enumerate and did not intend to 
create such a provision. Id. at 61, 707 A.2d 1370. Here, 
however, using defendant's uncounseled 1982 conviction 
implicates the severity of his sentence. If the step-down 
provision did not [***161 exist, there would be no issue 
because defendant would receive the same custodial sen
tence regardless of whether he was a fourth (subsequent) 
offender or third offender, N.J.S.A. 39:4-50(a)(3). How-
ever, the step-down provision instructs the court to de-
crease the sentence of a qualified third offender. There-
fore, if defendant does not receive the benefit of the step-
down provision, he will receive an enhanced sentence, 
contrary to Hrycakand Laurick. 

Reversed and remanded to the Law Division to re-
sentence defendant as a second offender under N.J.S.A. 
39:4-50(a). 
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This appeal once again raises the issue of whether 
post-conviction relief (PCR) petitions brought pursuant 
to the Supreme Court's holding in State v. Laurick. 120 
N.J. I, 575 A.2d 1340, cert. denied, 498 U.S. 967, Ill S. 
Ct. 429, 112 L. Ed. 2d 413 (1990), are time-barred if not 
filed within five years of the uncounseled municipal 
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lenge in State v. Schadewald. 400 N.J. Super. 350, 947 
A.2d 657 (App.Div.2007), though we did not specifically 
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address whether the time constraints contained in the 
Court Rules applied to foreclose [***2] that defendant's 
challenge. We now conclude that a PCR petition that 
seeks relief pursuant to Laurick [**240] is subject to the 
time-bar contained [*424] in Rule 7:10-2. However, 
given the nature of a Laurick petition, a defendant may 
routinely demonstrate that any petition filed beyond the 
five-year limit was not the product of neglect or some 
other disqualifying reason, and thus, should not be auto-
matically time-barred. However, to obtain the benefit of 
relaxation of the Rule, a defendant's petition must also 
establish a prima facie case for relief under Laurick. In 
this case, we conclude that defendant has failed to dem-
onstrate a prima facie case entitling him to the relief he 
now seeks. We therefore affirm. 

I. 

On June 25, 1996, without representation by coun-
sel, defendant Joseph M. Bringhurst pled guilty in Ham-
monton City (Hammonton) municipal court to driving 
while intoxicated (DWI). On February 24, 1998, he pled 
guilty a second time to DWI in the Township of River-
side municipal court while represented by an attorney. At 
that time, the State conceded that defendant should be 
sentenced as a first offender. After some colloquy with 
defendant, the municipal court judge concluded, 11 l'm 
satisfied that [***3] [in the 1996 proceeding] there was 
no factual basis laid and that the defendant did not have 
the benefit of counsel." He sentenced defendant as a first 
offender under the DWI statute. 

Defendant was again arrested for DWI in Delran 
Township sometime in 2006, though the record does not 
reveal the particulars of the charge. He was convicted 
again, but any custodial aspect of his sentence was 
stayed pending his application for PCR under Laurick. ' 
On October 24, 2006, defendant filed a petition for PCR 

939

932



Page 2 614 
401 N.J. Super. 421, *; 951 A.2d 238, **; 

2008 N.J. Super. LEXIS 162, *** 

in Hammonton supported by his attorney's certification, 
to which defendant attached his personal verification that 
the facts contained therein were true. In sum, counsel's 
certification alleged that defendant appeared alone in the 
Hammonton municipal court in 1996, spoke to the prose-
cutor who offered to dismiss the [*425] other charges in 
return for defendant's guilty plea to DWI. Defendant 
accepted this offer, appeared before the judge without 
counsel, told the judge he was pleading guilty, and sur-
rendered his license. Defendant alleged that the judge 
never asked "if he understood he had a right to be repre-
sented by an attorney in the case or, that an attorney 
would be assigned if he could not [***4] afford repre-
sentation." He claimed he had no independent knowledge 
about his right to counsel and never formally waived his 
right to an attorney. 

I We were advised at oral argument that the stay 
remains in place until resolution of this appeal. 

On December 19, 2006, argument on defendant's 
PCR petition was heard by the Hammonton municipal 
judge. Defense counsel began by advising the judge of 
the nature of the application. Noting the municipal cour1 
transcript from 1996 was destroyed, defense counsel 
advised the judge 

Maybe it's just [defendant's] recollec-
tion, I can't say for sure, but it is his recol
lection that those particular issues were 
not discussed in his plea and he paid his 
fines and left court that night. 

The prosecutor objected to the application noting it was 
brought "more than five years" after the 1996 conviction. 

The judge directed the prosecutor's and defense 
counsel's attention to the back of the actual summons 
from 1996 which the court had retained. Two printed 
entries were on the summons: RODRIGUEZ NOTICE 
GIVEN; and COUNSEL [**241] WAIVED. Next to 
each was the date, "6/25/96," and the judge's signature. 
Despite these notations, defense counsel contended that 
"it's not the fact 1***5) that some notice was given, but 
it's the nature and extent and quality of the notice that 
was given." The judge reached the following conclusion: 

Aside from the fact that it's time[-
]barred ... because all motions such as 
this should be made within five years[,] 

. . . [T]here isn't enough here that 
would cause me to believe that your client 
wasn't properly advised. The back of the 
summons indicates that he was given op
portunity to have an attorney represent 

him . . . [W]e know that he came into 
court ... and waived his right to counsel, 
waived his right to be represented . . . 
[W]ithout more, I'm not in a position to 
upset the conviction or to grant your post-
conviction relief. 

[*426] Defendant appealed and on March 5, 2007, 
the matter was argued before the Law Division judge. 
Defense counsel first addressed the State's argmnent that 
the application was time-barred. He noted that the Su-
preme Court Committee on Municipal Court Practice had 
proposed a rule amendment that eliminated any time bar 
for a Laurick PCR petition. Although the proposed rule 
had not yet been adopted, counsel argued that it was in-
dicative of an intention to eliminate any five-year time 
limit. 

The judge, however, proceeded [***6] to address 
the merits of defendant's application. Recognizing the 
passage of time between actual convictions for DWI and 
subsequent Laurick challenges, the judge noted that the 
Laurick Court had suggested that notations be placed on 
the actual summons to reflect that defendants had been 
advised of their rights and had waived them. The judge 
noted that the sununons at issue evidenced Hammonton's 
municipal court's adoption of that suggestion. 

The judge ultimately concluded the case presented 
"a very interesting question that doesn't have a black and 
white answer today .... " He observed that the proposed 
rule change "may or may not happen," but that the 11 five
year limitation was ... in effect for purposes of this case 
and that [the petition] [was] time[-]bar[red]." He found 
the PCR petition to be "way out of time and on that basis 
alone" affirmed the municipal court judge. The judge 
also denied defendant's requested relief finding the 
Hammonton municipal cour1 "back in [19]96 followed 
the law as written in Laurick," and the judge further 
made "the assumption" that defendant had been properly 
advised of his rights and had waived them. On April 9, 
2006, the judge entered an order affirming [***7] the 
Hammonton municipal judge's denial of defendant's PCR 
petition, and stayed its effect pending this appeal. 

II. 

Defendant argues that the Law Division judge erred 
in applying a five-year time limit to the petition. He con-
tends that the nature of a Laurick challenge compels the 
conclusion that no time limit should be applied to fore-
close an application for relief from an [*427] enhanced 
DWI sentence if a prior conviction was uncounseled. He 
also argues that on the record presented, he was at least 
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entitled to a full PCR hearing in the Hammonton munici-
pal court on the issue. 2 

2 Defendant raised a third argument in his brief, 
one not raised below. He contended that the hear-
ing held in 1998 definitively decided that he did 
not waive his right to counsel in 1996, and that 
finding should have preclusive effect, i.e., defen-
dant can only be sentenced as a second offender 
for purposes of any custodial term. However, at 
oral argument, defendant abandoned this claim, 
so we therefore do not consider the issue. 

[**242] The State counters by contending that de-
fendant's PCR petition was time-barred because it was 
not brought within five years of the 1996 conviction, or 
even the 1998 conviction. Alternatively, the [***8] State 
argues that defendant failed to put forth sufficient facts to 
require a hearing on the issue, and that the Law Division 
judge properly decided the case on its merits. 

A. 

In Laurick, the Court considered "whether . . . a 
prior guilty plea to a charge of driving while intoxicated 
(DWI) ... without the advice of counsel prevents the 
imposition of enhanced penalties on a second DWI con
viction." Laurick, supra, 120 N.J. at 4, 575 A.2d 1340. 
Referring to its earlier decision in Rodriguez v. Rosen
blatt, 58 N.J. 281, 277 A.2d 216, (1971), the Court con-
cluded that "the denial of counsel would not constitute a 
violation of constitutional right under either state or fed-
eral constitutions," and therefore the failure to provide 
the notice required by Rodriguez "could not be of consti-
tutional dimension." 3 Laurick, supra, 120 N.J. at 10, 575 
A.2d 1340. Nevertheless, the Cour1 held 

[A]n uncounseled conviction without 
waiver of the right to counsel is invalid 
for the purpose of increasing a defendant's 
loss of liberty. In the context of repeat 
DWI [*428] offenses, this means that the 
enhanced administrative penalties and 
fines may constitutionally be imposed but 
that in the case of repeat DWI convictions 
based on uncounseled prior convictions, 
[***9] the actual period of incarceration 
imposed may not exceed that for any 
counseled DWI convictions. 

[120 N.J. at 16, 575 A.2d 1340.] 

3 In Rodriguez, the Court required, as a matter 
of administrative policy, that any indigent defen-

dant facing "imprisonment ... or other conse
quence of magnitude" be advised of a right to 
representation by counsel, and to "have counsel 
assigned to him unless he chooses to proceed pro 
se with his plea of guilty or his defense at trial." 
58 N.J. at 295, 277 A.2d 216. 

At the time Laurick was decided, our Court Rules 
did not provide for PCR relief from a municipal court 
conviction. Id. at 9, 575 A.2d 1340. Relying on Rule 
3:22-4, which governed the filing of PCR petitions after 
criminal convictions, and other precedent, the Court 
adopted a procedure by which defendants could chal-
lenge an increased custodial sentence for a second or 
subsequent DWI conviction based upon an uncounseled 
prior conviction. 

Post-conviction relief from the effect of 
prior convictions should normally be 
sought in the court of original jurisdiction, 
which will be in the best position to 
evaluate whether there has been any de-
nial of fundamental justice. Appeals from 
the disposition in that cour1 shall be com-
bined with any appeal from proceedings 
[***10] involving the repeat offense. 

[Id. at 17,575 A.2d 1340.] 

However, the Court stressed that a defendant seeking the 
benefit of PCR relief from an uncounseled prior DWI 
conviction must bear a significant burden. He must 
"demonstrate a fundamental injustice" occurred by show
ing that he was "prejudiced" "in that [he] (a) was un-
aware of such rights, and (b) if indigent, would have de-
rived benefit from the notice by seeking the assistance of 
counsel. A non-indigent defendant would have to show 
in addition that the lack of notice otherwise affected the 
outcome." Id. at 16-17, 575 A.2d 1340. The Laurick 
cour1 did not address the five-year time bar then con-
tained in Rule 3:22-12, [**243] though it would appear 
from the Cour1's recitation of the facts, the defendant was 
challenging an uncounseled conviction that occurred five 
years earlier. Id. at 6, 575 A.2d 1340. 

In State v. Latona, 307 N.J. Super. 387, 704 A.2d 
1045 (App.Div.), certif denied, 154 N.J. 607, 713 A.2d 
498 (1998), we consideredLaurick's continued vitality in 
light of the United States Supreme Court's holding in 
Nichols v. United States, 511 U.S. 738, 114 S.Ct. 1921, 
128 L.Ed. 2d 745 (1994). The Nichols Court had con-
cluded that "an uncounseled conviction ... may be relied 
upon to enhance the sentence for [***11] a subsequent 
offense, even though [*429] that sentence entails im-
prisonment." Id. at 746-47, 1927, 754. We, nonetheless, 
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concluded that Laurick was binding precedent upon us. 
Latona, supra, 307 N.J. Super. at 389, 704 A.2d 1045. 

When we decided Latona, Rule 7:10-2 had been 
proposed but was not yet in effect. Although the pro-
posed Rule contained a five-year time limit on the filing 
of any PCR petition, we did not consider the issue and 
permitted the defendant to challenge an enhanced custo-
dial term based upon an uncounseled DWI conviction 
that occurred eight years earlier. Id at 388-89, 704 A.2d 
1045. 

Fifteen year.rafter Laurick, the Supreme Court again 
addressed the issue in State v. Hrycak, 184 N.J. 351,877 
A.2d 1209 (2005). There, the defendant had previously 
been convicted of DWI in 1990 and, when convicted 
again in 1999, successfully challenged her first convic-
tion on the basis of Laurick. ld at 355, 877 A.2d 1209. 
The defendant was again convicted of DWI in 2002 and 
sought to be sentenced as a second offender. Both the 
municipal court and the Law Division denied her request. 
Id at 355-56, 877 A.2d 1209. 

The Supreme Court reversed our order affirming her 
sentence as a third offender and reaffirmed the holding in 
Laurick. !d. at 363, 877 A.2d 1209. The Court held 

A defendant [***12] is faced with a 
three-step undertaking in proving that a 
prior uncounseled DWI conviction should 
not serve to enhance the jail component of 
a sentence imposed on a subsequent D WI 
conviction. As a threshold matter, the de
fendant has the burden of proving in a 
second or subsequent DWI proceeding 
that he or she did not receive notice of the 
right to counsel in the prior case. He or 
she must then meet the two-tiered Laurick 
burden. 

[Id at 363, 877 A.2d 1209 (citing 
Laurick, supra, 120 N.J. at 11,575 A.2d 
1340 (emphasis added)).] 

Of particular note, the Court did not address the five-year 
time bar then contained in Rule 7:10-2(b)(2), which was 
adopted seven years earlier; ' in fact, the Court permitted 
the defendant to raise [*430] the Laurick issue fifteen 
years after the alleged uncounseled conviction. More-
over, the Court did not require the defendant to follow 
the procedure outlined in Laurick and then codified in 
the Rule, i.e., it did not require that the defendant bring 
her application as a PCR petition in the court where her 
uncounseled conviction had occurred. 

B. 

4 See Pressler, Current N.J. Court Rules, com
ment 2 on R. 7:10-2 (1999)(noting the adoption 
of a municipal court PCR rule "was clearly re
quired" by the holding [***13] in Laurick). 

It was against this somewhat unsettled procedural 
landscape that the Supreme Court's Committee on Mu-
nicipal Court Practice submitted its 2004-2007 Report. 
The Report noted essentially "two types of relief capable 
of being sought in a[PCR] [**244[ proceeding in mu-
nicipal court," the first "where the relief sought is to va
cate the prior conviction entirely,11 and tlie second "where 
the type of relief sought ... is to have an enhanced cus-
todial sentence reduced on a subsequent conviction . ... " 
Mun. Ct. Practice Comm., 2004-2007 Report, at 13 
(January 12, 2007). Noting "procedural anomalies in-
volved in the hearing of PCR petitions on a statewide 
basis," the Committee proposed an entirely new subsec
tion (g) be added to Rule 7:10-2 to specifically address 
Laurick-styled PCR petitions. Ibid. 

The proposed rule change was subsequently adopted 
verbatim by the Supreme Court, effective September 1, 
2007, in all but one important aspect. First, the Rule now 
clarifies that a Laurick PCR petition "shall be brought in 
the court where the prior conviction was entered." R. 
7:10-2(g)(l). The Rule also now sets forth the procedure 
to be employed and the appeal process that may follow. 
R. 7:10-2(g)(3) [***14] and (4). However, the Court 
chose not to adopt the Committee's proposed Rule 7:10-
2(g)(2) which would have permitted "[a] petition for 
[PCR] under this section [to] be filed at any time," in-
stead adopting its own version that provided, 'The time 
limitations for filing petitions for [PCR] under this sec-
tion shall be the same as those set forth in Rule 3:22-12." 
Rule 3:22-12(a) in tum provides that except to correct an 
illegal sentence, "[n]o other [PCR] petition shall be filed 
. .. more than [*431] [five] years after rendition of the 
judgment or sentence sought to be attacked unless it al-
leges facts showing that the delay ... was due to defen-
dant's excusable neglect. rr 

We need not decide whether the pre-2007 version of 
the Rule, in effect when the Law Division decided the 
case, or the current version controls. We concur with our 
colleagues in Schadewald who noted, "Although the rule 
was effective on September 1, 2007, we find those pro-
cedures appropriate for cases that arose before Septem
ber 1, 2007." 400 N.J. Super. at 357, 947 A.2d 657. 
Thus, despite any language in Hrycakto the contrary, it is 
now clear that a Laurick PCR petition must first be 
brought in the municipal court in which the conviction 
[***15] was entered. Here, defendant did that by first 
raising the issue in the Hammonton municipal court. 
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However, the issue that remains is whether defen
dant's petition, filed ten years after his first DWI convic-
tion, is cognizable under Rule 7:10-2(g)(2), and by refer-
ence, under Rule 3:22-12. We note that here, too, 
whether the pre-2007 Rule or the current Rule applies 
makes no difference; under either version of the Rule, a 
five-year time limit applied to a municipal court PCR 
petition. The only changes occasioned by the September 
2007 amendment are its explicit reference to Laurick
styled PCR petitions, the creation of a specific subsection 
for that species of applications, and the cross-reference to 
the time limits contained in Rule 3:22-12. 

C. 

Rule 3:22-12(a) permits a PCR petition challenging 
an illegal sentence to be brought at any time. However, 
contrary to defendant's argument, a Laurick PCR is not a 
challenge to the legality of the sentence imposed in the 
uncounseled DWI case, nor is it a challenge to the legal-
ity of the sentence imposed in the current DWI proceed-
ings. That type of PCR claim, expressly recognized by 
Rule 7: 10-2(b)(l), may be brought at any time, and there-
fore, [*432] the [***16] Supreme Court's adoption of 
subsection (g) would have been unnecessary. 

Rule 3:22-12(a) also permits relief from the five-
year time limit if the petitioner can demonstrate 11excus
able neglect. 11 However, it is difficult to imagine how any 
[**245] delay in filing a Laurick PCR could be excused 
on these grounds since a defendant would clearly know 
whether his prior conviction provided the basis for relief, 
and, pursuant to the Rule, the petition is usually brought 
at the time of a subsequent conviction. In any event, de-
fendant in this case has not raised "excusable neglect" as 
a basis for relief from the Rule's time constraints. 

The five-year time limit contained in Rule 3:22-
12(a) recognizes 1) "the difficulties associated with a fair 
and accurate reassessment of the critical events 11 years 
after their occurrence, and 2) "the need for achieving 
finality of judgments and to allay the uncertainty associ-
ated with an unlimited possibility of relitigation," and, 
thus, "strongly encourages those believing they have 
grounds for post-conviction relief to bring their claims 
swiftly, and discourages them from sitting on their rights 
until it is too late for a court to render justice." State v. 
Mitchell, 126 N.J. 565, 575-6, 601 A.2d 198 (1992). 
[***17] However, application of the time limit is "not 
rigid and monolithic[,]" and, "as with all of our Rules, 
where the interests of justice so require, the Rule will be 
relaxed." Ibid. (citing Rule 1: 1-2). The Court has said, 
uwhen determining whether to relax the time bar . . . a 
court should consider the extent and cause of the delay, 
the prejudice to the State, and the importance of the peti-
tioner's claim in determining whether there has been an 
injustice sufficient to relax the time limits.111 State v. 

McQuaid, 147 N.J. 464, 485, 688 A.2d 584 
(l997)(quoting Mitchell, supra, 126 N.J. at 580, 601 
A.2d 198). 

Applying these factors to defendant's PCR petition, 
we must conclude that the five-year time limit contained 
in Rule 3:22-12(a) should not automatically require dis-
missal of the application. The fact that a prior DWI con-
viction may have been uncounseled would, in and of 
itself, be of no moment unless and until there was 
[*433) a subsequent DWI conviction. By its very nature, 
a Laurick challenge simply cannot be raised until a sec-
ond or subsequent conviction occurs because there is 
otherwise no basis for "[r]elief from an [e]nhanced 
[c]ustodial term [b]ased on a [p]rior [c]onviction." R. 
7:10-2(g). 

Since a second or subsequent [***18] conviction 
may occur at any time in the future, it would be illogical 
to apply the Rule's five-year time limit mechanistically to 
deny all such applications. Indeed, a defendant could 
never obtain the benefit of Laurick's holding if his sec-
ond conviction occurred more than five years after the 
first uncounseled one because his petition would auto
matically be time-barred. The defendants in Hrycak and 
Latona, for example, would have been unable to raise 
their Laurick issues. We can discern no reason why the 
Supreme Court would have explicitly recognized the 
Laurick-styled PCR petition on the one hand, and at the 
same time deny its relief where 11the extent and cause of 
the delay" was not occasioned by the defendant. 

We recognize that the passage of time creates poten
tial prejudice to the State, particularly since sound re-
cordings of municipal court proceedings are retained for 
only five years. R. 7:8-8(a). However, the Court appar-
ently did not conclude that the failure to produce a tran-
script of the uncounseled proceedings should be a reason 
to automatically bar a Laurick PCR petition. Rule 7:10-
2(g)(3) permits the "petitioner [to] account for any un-
available records by way of written [***19] documenta-
tion from the municipal court administrator or the custo
dian of records .... " 

In sum, because of the unique nature of a Laurick 
PCR petition, a defendant's burden to justify relaxation 
of Rule 3:22-12(a)'s five-year time limit, at least with 
respect to the reason for the delay, should [**246) be 
significantly less 'than proof of the "exceptional circum-
stances" normally required. State v. Afanador, 151 N.J. 
41, 52, 697 A.2d 529 (1997). We conclude that the inter-
ests of justice are not served in this case by automatically 
applying the five-year time bar contained in Rule 3:22-
12(a), and we therefore disagree with the two trial judges 
to the extent that they determined [*434] defendant's 
petition was automatically time-barred because it was 
filed more than five years after his conviction in 1996. 
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Ill. 

We nevertheless affirm the order denying defen-
dant's PCR petition. As we noted, before granting relief 
from the time constraints contained in Rule 3:22-12, a 
court is also required to consider possible prejudice to 
the State, and the public's interest in finality as to any 
judgment. As the Court has noted, "The difficult task, 
then, is to determine under what exceptional circum
stances applying our Rules could [***20] be considered 
an 1injustice, 111 compelling relaxation. Mitchell, supra, 
126 N.J. at 579, 601 A.2d 198. 

The Laurick Court specifically recognized the inher-
ent problems created by allowing petitions to be filed 
years after the underlying conviction occurred. As a par
tial remedy, the Court adopted a procedure to address 
"the difficulty in reviewing such dispositions ... when 
transcripts or tapes of the proceedings are no longer 
available." Laurick, supra, 120 N.J. at 12, 575 A.2d 
1340. It ordered that "[i]n the future, the hard-copy 
judgment of conviction in DWI cases should contain a 
notation by the municipal court that the Rodriguez notice 
has been given and counsel waived. That notation will 
have presumptive correctness." Ibid. (citing the prede-
cessor to N.J.R.E. 20l(b)(4) permitting judicial notice of 
court records). As we noted, the swnmons in this case 
complied fully with the suggested procedure. Therefore, 
as we see it, defendant was obligated to submit sufficient 
proof in the petition to establish a prima facie case for 
relief. 

Rule 7: 10-2(1)(2) has always provided that a defen-
dant's PCR petition in municipal court must 11 Set forth 
with specificity the facts upon which the claim for relief 
is based, the legal [***21] grounds of the complaint 
asserted and the particular relief sought." In Schadewald, 
we noted that 

[T]o establish entitlement to the step-
down sentence for a second or subsequent 
DWI: 

[*435] I. Indigent defendants must 
establish that they were not given notice 
of their right to counsel and advised that 
counsel would be provided for them if 
they could not afford one. 

2. Non-indigent defendants must es-
tablish that they were not advised of their 
right to counsel and that they were un-
aware of such right at the tirue they en-
tered the uncounseled pleas. 

3. Defendants who establish that they 
were not adequately noticed of their right 

to counsel must then demonstrate that if 
they had been represented by counsel, 
they had a defense to the DWI charge and 
the outcome would, in all likelihood, have 
been different. Police reports, witness 
statements, insurance investigations and 
the like may be used to submit proofs that 
the outcome would have been different if 
the defendant had the benefit of counsel 
before pleading guilty. 

[ Schadewald, supra, 400 N.J. Super. 
354-55, 947 A.2d 657.] 

We concede that defendant's petition may be adequate to 
create a factual dispute as to whether he was advised of 
his right to counsel, though [***22] we note that the 
petition [**247] makes no reference to whether he was 
indigent or not at the time. 

However, the petition fails to set forth any allegation 
that defendant "had a defense to the DWI charge and the 
outcome would, in all likelihood, have been different" if 
he had representation. Defendant contended that he did 
not "understand how to obtain police reports and other 
documents which related the State's version of the facts 
involved in the charges against him and the defenses 
both factual and legal." However, even assuming that to 
be true, we fail to see how defendant could not, with the 
benefit of time, allege factual circumstances that might 
demonstrate his right to relief. Defendant did not allege 
he could not obtain the police reports, he simply claimed 
he did not have them at the time he entered his plea. De-
fendant did not set forth any possible defense to the DWI 
charge. 

We view defendant's burden in this regard to be 
critical to determining as to whether the time limits of 
Rule 3:22-12(a) should be relaxed, and, thereafter, 
whether defendant is entitled to an evidentiary hearing. 
In other words, if every defendant who made the kind of 
unspecific allegations this defendant made [***23] was 
entitled to relief, the prejudice to the State would be ob-
vious. Once the transcript was destroyed, the State would 
have no way to combat defendant's bald assertions; in 
this situation, where the [*436] State produced the ac-
tual summons to refute defendant's assertion, such a re
sult would clearly be unjust. 

Our PCR jurisprudence has traditionally required a 
petitioner to do more than defendant did in this case. 

[F]or the petitioner to allege simply that 
an injustice has transpired is not enough. 
The petitioner must be prepared to estab-
lish, by a preponderance of the credible 
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Page 7 
401 N.J. Super. 421, *; 951 A.2d 238, **; 

2008 N.J. Super. LEXIS 162, *** 

evidence, that he is entitled to the re-
quested relief. To sustain that burden, 
specific facts must be alleged and articu-
lated, which, if believed, would provide 
the court with an adequate basis on which 
to rest its decision. A court reviewing a 
petition that does not allege facts suffi
cient to sustain that burden of proof 
should not jump to its own conclusions 
regarding the factual circumstances of the 
case. [Mitchell, supra, 126 N.J. at 579, 
601 A.2d 198 (internal quotations omit-
ted)(emphasis added).] 

We accept arguendo that defendant's petition in this case 
at least raised a disputed fact as to whether he had been 
properly advised [***24] in accordance with Rodriguez. 
However it did not articulate a single fact that demon-
strated he could sustain his burden of proof and prevail 
in his Laurick challenge. 

Requiring an allegation of some factual predicate for 
the ultimate relief defendant seeks is a sensible counter-
balance to the possible prejudice to the State and detri-
ment to the public interest occasioned by a defendant's 
mere claim that the Rodriguez notice was not provided. 
In other words, it is a necessary part of the calculus util-
ized by the PCR court to determine whether the time 
constraints of Rule 3:22-12(a) should be relaxed because 
an injustice may have occurred. 

To the extent defendant has argued that his petition 
was sufficient to at least accord him an evidentiary hear-
ing, we disagree. We have said, 

Ordinarily, a post-conviction relief court 
should grant an evidentiary hearing to a 
defendant who has presented a prima fa-
cie case in support of his application. To 
establish a prima facie case, defendant 
must demonstrate a reasonable likelihood 

that his or her claim will ultimately suc
ceed on the merits. 

[State v. Russo, 333 N.J. Super. 119, 
138, 754 A.2d 623 
(App.Div.(2000)(internal citations omit-
ted).] 

[**248] Defendant must demonstrate [***25] a prima 
facie case for relief before an evidentiary hearing is re
quired, and the court is not obligated to conduct an evi-
dentiary hearing to allow defendant to establish a [*437] 
prima facie case not contained within the allegations in 
his PCR petition. 

Weighing all the factors to be considered in deter-
mining whether defendant's PCR petition was sufficient 
to establish grounds for relaxation of Rule 3:22-12(a)'s 
five-year time limit, we conclude defendant has failed to 
establish a prima facie case that any failure to advise him 
in accordance with Rodriguezresulted in an injustice re
quiring extraordinary relief. 

IV. 

To summarize, a defendant's Laurick PCR petition 
brought more than five years after the predicate DWI 
conviction he challenges as uncounseled must comply 
with the requirements of Rule 7:10-2. A defendant must 
first establish that he is entitled to relaxation of Rule 
3:22-12(a)'s time limit. In general, given the nature of a 
Laurick PCR petition, a defendant may routinely estab-
lish that any delay in filing his claim was not the result of 
neglect or some other disqualifying reason. However, a 
defendant must also allege facts in the petition sufficient 
to establish a prima facie case [***26] for relief under 
the standards enunciated in Laurickbefore relaxation is 
appropriate. In this case, defendant failed to establish a 
prima facie case for the relief he sought. 

Affirmed. 
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OPINION 

 [*395]  [**1029]  PER CURIAM. 

Defendant John Enright appeals from the judgment 
of the Law Division dated April 15, 2009 convicting him 
of driving while intoxicated (DWI), N.J.S.A. 39:4-50, 
and sentencing him as a third offender. We affirm de-
fendant's conviction and sentence. 

Defendant was first convicted of DWI in 1994. On 
June 28, 2005, he entered a plea of guilty to a second 
charge of DWI in the Municipal Court of Gloucester 
Township. Because more than ten years had elapsed 
since his first DWI conviction, defendant was sentenced 
as a first offender pursuant to N.J.S.A. 39:4-50. 

On July 1, 2008, defendant was again arrested and 
charged with DWI, this time in Hamilton Township. He 
was also charged with careless driving, reckless driving, 
failure to maintain his lane, and operating an unregis-
tered vehicle. 

The following facts were developed at trial and  
[***2] at a suppression hearing. At approximately 9:15 
p.m. on July 1, 2008, Officer Eric Bittman of the Hamil-
ton Township Police Department was dispatched to in-
vestigate a tip received by telephone that there was an 
erratic driver on the road. The tipster was an off-duty law 
enforcement officer for the Camden County Prosecutor's 
Office. Bittman located the vehicle, a Ford pickup, trav-
eling eastbound on Route 322. Bittman observed the 
vehicle "straddling the fog line . . . drift to the shoulder . . 
. and cross the--the two lane dividing lanes." Bittman 
activated his lights and sirens. The vehicle  [*396]  
"drifted over towards the shoulder, slowly drifted back, it 
did put its left-hand turn signal on and then it slowly 
drifted across both lanes, across the painted median, 
across both westbound lanes of travel and the shoulder, 
and finally turned into the parking lot of a restaurant 
along 322." 

Bittman approached the vehicle and asked defendant 
for his credentials. Defendant's "face appeared to be 
flush, his eyes were watery. . . . His speech appeared to 
be slurred." Although the two had never met, defendant 
said to Bittman: "You know who I am. You know where 
I'm coming from." Bittman smelled a strong  [***3] 
odor of alcohol coming from the vehicle. He asked de-
fendant if he had consumed any alcoholic beverages. 
Defendant answered that he had "a few." Sergeant Greg 
Ciambron arrived as backup, and the officers ordered 
defendant out of his vehicle to administer field sobriety 
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tests. While stepping out, defendant grabbed the door of 
his truck for support and was "staggering, he had a very 
spread [**1030]  stance. It appeared he had a hard time 
just standing up." 

Bittman asked defendant if he had any injuries or 
anything that would prevent him from performing the 
field sobriety tests, and defendant replied no. Defendant 
was unable to complete the one-leg stand test, dropping 
his foot after only a few moments on both attempts. 
Bittman then administered the walk-and-turn test, in-
structing defendant to take nine steps forward and nine 
steps back in a straight line in heel to toe fashion with his 
arms at his sides. Defendant did not walk heel to toe and 
raised his arms to gain balance several times. He was 
unable to walk in a straight line. 

Defendant was then arrested. Bittman could smell 
the odor of alcohol "filling" his police car on the way to 
the station. Defendant was given an Alcotest, but the 
State did  [***4] not present the test results in evidence 
at trial because the officer did not observe defendant for 
twenty minutes before administering the test, as required 
by State v. Chun, 194 N.J. 54, 943 A.2d 114, cert. de-
nied,     U.S.    , 129 S. Ct. 158, 172 L. Ed. 2d 41 
(2008). 

 [*397]  Russell Dorris testified for the defense as a 
fact witness. Dorris worked with defendant and was with 
him on the night of the arrest. Dorris and defendant had 
gone to a bar named Platinum Playground at approxi-
mately 6:00 p.m. to fix a gas line and install a propane 
tank. They finished the job at 7:15 and went inside and 
had "a couple drinks." The two left at about 9:00 p.m. 
Dorris did not have concerns about defendant driving 
because "he looked normal." He did not believe defend-
ant was under the influence of alcohol. Dorris had been 
driving behind defendant when defendant was pulled 
over by Officer Bittman. 

Defendant testified that, while at the Platinum Play-
ground, he had three bottles of Budweiser and then three 
bottles of O'Doul's, a non-alcoholic beverage. He said he 
was not drunk. Defendant admitted he could not perform 
the walk-and-turn test. He claimed he suffered from ar-
thritis and psoriasis. He said when Bittman asked him  
[***5] if he had any injuries he answered no because he 
did not "have any broken legs or sprained ankles or any-
thing like that." 

The municipal court found defendant guilty of DWI 
and failure to maintain his lane. Defendant was sen-
tenced as a third offender on the DWI charge to serve 
180 days in county jail, his driver's license was suspend-
ed for ten years, and he was ordered to have an alcohol 
ignition interlock for one year. Fines and penalties were 
also imposed. 

Defendant filed for a trial de novo in the Law Divi-
sion pursuant to Rule 3:23. Judge Robert Neustadter of 
the Superior Court heard the case on April 2, 2009. 
Judge Neustadter also found defendant guilty of DWI, 
and he reimposed the same sentence as the municipal 
court on April 15, 2009, except that the lane violation 
was merged into the DWI charge. The custodial portion 
of defendant's sentence was stayed pending appeal. De-
fendant filed a timely notice of appeal to this court. 

On January 21, 2009, after his conviction in the mu-
nicipal court but before the proceedings in the Law Divi-
sion, defendant filed a petition for post-conviction relief 
(PCR) from his 2005 conviction in  [*398]  the 
Gloucester Township Municipal Court. That conviction 
had  [***6] not been appealed, and defendant had com-
pleted that sentence at the time of his PCR petition. 

In his petition, defendant argued that the Gloucester 
Township court had failed to adhere to procedural safe-
guards in 2005 and failed to review penalties with de-
fendant before accepting his guilty plea to [**1031]  
DWI. He also argued ineffective assistance of counsel 
and insufficient evidence. After two postponements, de-
fendant's petition was heard on June 2, 2009. The 
Gloucester Township Municipal Court granted defend-
ant's petition in part and denied it in part. It issued an 
order on June 3, 2009, stating, 
  

   [T]he plea entered in this court on June 
28, 2005, remains in effect. However, this 
plea will not be evidential in sentencing 
on any violation under [N.J.S.A.] 39:4-50, 
and no court may use this plea to enhance 
the custodial aspects of any sentence im-
posed pursuant to [N.J.S.A.] 39:4-50 aris-
ing after the date of the present plea--i.e., 
June 28, 2005. 

 
  

We then granted defendant's application for emer-
gent relief to remand to the Law Division to reconsider 
the Hamilton Township sentence following the granting 
of partial PCR in Gloucester Township. On June 18, 
2009, Judge Neustadter denied defendant's  [***7] ap-
plication to change his sentence, stating that the Law 
Division is not bound by the order of municipal court. 
Judge Neustadter again stayed defendant's jail sentence 
pending appeal. 

On appeal, defendant raises the following points: 
  

   A. HAMILTON TOWNSHIP 
  

   I. THIS COURT 
SHOULD VACATE DE-
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FENDANT'S CONVIC-
TION AND REMAND 
HIS CASE FOR A JURY 
TRIAL BECAUSE HE 
FACES MORE THAN 
SIX MONTHS IN JAIL 
AND SERIOUS QUA-
SI-CRIMINAL AND 
CIVIL CONSEQUENCES 
IF CONVICTED. 

II. DENYING DE-
FENDANT OF DIS-
COVERY RELATED TO 
ONE-LEG-STAND AND 
WALK-AND-TURN 
TESTS VIOLATED DUE 
PROCESS BY DEPRIV-
ING HIM OF POTEN-
TIALLY EXCULPATO-
RY EVIDENCE. 

III. CONSIDERA-
TION OF THE CONTENT 
OF AN ANONYMOUS 
TIP AS SUBSTANTIVE 
EVIDENCE (RATHER 
THAN LIMITING ITS 
USE TO QUESTIONS OF 
PROBABLE CAUSE) 
VIOLATED DEFEND-
ANT'S RIGHT TO CON-
FRONTATION AND 
RESULTED IN AN UN-
FAIR TRIAL, WAR-
RANTING REMAND. 

IV. UNDER THE 
MOST RATIONAL 
READING OF THE 
STATUTES, DEFEND-
ANT SHOULD BE CON-
SIDERED A SECOND 
OFFENDER  [*399]  
FOR SENTENCING 
PURPOSES RATHER 
THAN A THIRD OF-
FENDER, GIVEN THE 
TIMING OF HIS PRIOR 
CONVICTIONS. 

 
  

B. GLOUCESTER TOWNSHIP 
   V. THE MUNICIPAL 
COURT IN GLOUCES-
TER TOWNSHIP 

FAILED TO ADHERE TO 
PROCEDURAL SAFE-
GUARDS REQUIRED 
FOR THE PROTECTION 
OF BOTH THE DE-
FENDANT  [***8] AND 
THE STATE. 

VI. THE MUNICI-
PAL COURT IN 
GLOUCESTER TOWN-
SHIP FAILED TO RE-
VIEW PENALTIES 
WITH DEFENDANT 
PRIOR TO THE ENTRY 
OF HIS GUILTY PLEA. 

VII. WHETHER 
COUNSEL WAS EFFEC-
TIVE REMAINS AN 
OPEN QUESTION, 
GIVEN THE LACK OF 
ANY BASIS ON WHICH 
TO CONCLUDE THAT 
DISCOVERY HAD BEEN 
EITHER REQUESTED 
OR REVIEWED. 

VIII. THIS COURT 
MAY EITHER (A) RE-
SENTENCE ENRIGHT 
AS A FIRST OFFENDER 
FOR [**1032]  CUSTO-
DIAL PURPOSES WITH 
A REMAND FOR RE-
CONSIDERATION OF 
THE POST CONVIC-
TION RELIEF AND ITS 
AFFECT [sic] ON DE-
FENDANT'S THIRD 
OFFENSE SENTENCE 
OR (B) REDUCE THE 
CUSTODIAL CONSE-
QUENCES ON THE 
THIRD OFFENSE SEN-
TENCE TO THOSE OF A 
FIRST OFFENSE, RE-
TAINING THE THIRD 
OFFENSE SENTENCE 
FOR SO-CALLED AD-
MINISTRATIVE CON-
SEQUENCES OR (C) 
WITHHOLD FURTHER 
ACTION ON SEN-
TENCING PENDING A 
REMAND TO 
GLOUCESTER TOWN-
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SHIP MUNICIPAL 
COURT FOR A DETER-
MINATION OF POST 
CONVICTION RELIEF 
AFTER A FULL HEAR-
ING. 

 
  

 
  

Initially, we decline to consider the full scope of ar-
guments raised regarding the validity of the Gloucester 
Township conviction because defendant did not appeal 
the PCR ruling. The notice of appeal before us is only 
from the Hamilton Township conviction. The only issue 
cognizable on this appeal relating to the Gloucester 
Township  [***9] conviction is whether the municipal 
court's order of June 3, 2009, could effectively control 
Judge Neustadter's sentencing of defendant as a third 
offender for his Hamilton Township conviction. We 
agree with Judge Neustadter that it could not. 

The June 3, 2009 order stated that defendant's 2005 
conviction could not be used to enhance a custodial sen-
tence on a subsequent conviction. In issuing that order, 
the municipal court judge did not find that defendant's 
2005 conviction was "uncounseled." In fact, there is no 
dispute that defendant was represented by an attorney for 
his Gloucester Township DWI charge. Nor did the judge 
conclude that defendant had received ineffective assis-
tance  [*400]  of counsel in entering his guilty plea. 
Nevertheless, the municipal court granted partial relief to 
defendant, stating that the ruling was pursuant to State v. 
Laurick, 120 N.J. 1, 575 A.2d 1340, cert. denied, 498 
U.S. 967, 111 S. Ct. 429, 112 L. Ed. 2d 413 (1990). 

The PCR record does not include adequate reasons 
for the unusual order of June 3, 2009. We can discern 
from the brief oral statement of the judge that he granted 
partial relief to defendant only on the ground that de-
fendant was not advised of "rights" before  [***10] he 
entered his plea of guilty to the DWI charge. Defendant, 
however, was aware of his right to assistance of counsel 
because he requested time to retain an attorney and did 
so before his guilty plea. In addition, the record does not 
demonstrate any other violation of defendant's rights, 
such as the right to remain silent. See R. 7:3-2 (On first 
appearance, defendant must be advised of the charges 
against him, the penalties that apply, the right to remain 
silent, and the right to be represented by counsel even if 
indigent.). 

The municipal court incorrectly relied on Laurick, 
supra, 120 N.J. 1, 575 A.2d 1340, to grant partial relief 
to defendant. Nothing in that opinion authorizes a mu-
nicipal court to order that a guilty plea with the assis-

tance of counsel be excluded from enhancement of a 
subsequent sentence under the DWI statute. The Court in 
Laurick held that a defendant may not be sentenced to an 
enhanced period of incarceration based on a previous 
uncounseled conviction where the trial court failed to 
comply with court policy established in Rodriguez v. 
Rosenblatt, 58 N.J. 281, 277 A.2d 216 (1971), to notify 
an indigent defendant of his right to counsel for a DWI 
offense. Laurick, supra, 120 N.J. at 16-17, 575 A.2d 
1340. The  [***11] Court did not [**1033]  hold that 
any alleged infirmity in a prior conviction would result in 
the same relief. 

In State v. Hrycak, 184 N.J. 351, 877 A.2d 1209 
(2005), the Court set forth the elements that a defendant 
must prove to avoid an increased sentence based on a 
prior conviction: 
  

   As a threshold matter, the defendant 
has the burden of proving in a second or 
subsequent DWI proceeding that he or she 
did not receive notice of the right to  
[*401]  counsel in the prior case. . . . In 
that vein, if defendant proves that notice 
of the right to counsel was not provided, 
the inquiry is then bifurcated into whether 
the defendant was indigent or not indi-
gent. "[I]f [the] defendant [was] indigent, 
[the defendant must prove that] the DWI 
conviction was a product of an absence of 
notice of the right to assignment of coun-
sel and non-assignment of such counsel 
without waiver." On the other hand, if the 
defendant was not indigent at the time of 
the prior uncounseled conviction, [the] 
defendant should have the right to estab-
lish such lack of notice as well as the ab-
sence of knowledge of the right to be rep-
resented by counsel of one's choosing and 
to prove that the absence of such counsel 
had an impact on the guilt or innocence  
[***12] of the accused or otherwise 
wrought a miscarriage of justice for the 
individual defendant. 

[Hrycak, supra, 184 N.J. at 363, 877 
A.2d 1209 (quoting Laurick, supra, 120 
N.J. at 11, 575 A.2d 1340 (quotation 
marks omitted)).] 

 
  
Essential to each potential contingency is the absence of 
counsel at the time of the earlier DWI conviction. Here, 
defendant has not claimed indigency, and he was repre-
sented by an attorney for the Gloucester Township 
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charge. Furthermore, there was no finding of ineffective 
assistance of counsel. 1  
 

1   Defendant asks this court to remand to the 
Gloucester Township Municipal Court for a 
hearing on his claim of ineffective assistance of 
counsel. He argues that "there is no record of the 
extent to which defense counsel reviewed dis-
covery or constitutional rights to trial, confronta-
tion, and testimony so as to determine whether 
Enright's plea was truly knowing and intelligent." 
He argues further that "[t]he present record . . . is 
silent about either the existence of discovery . . . 
or Enright's knowledge and understanding of the 
significance of such discovery." These allegations 
are not sufficient to establish a prima facie case 
of ineffective assistance of counsel under the 
two-part test established  [***13] by Strickland 
v. Washington, 466 U.S. 668, 689-92, 104 S. Ct. 
2052, 2065-67, 80 L. Ed. 2d 674, 694-96 (1984), 
and adopted by our courts in State v. Fritz, 105 
N.J. 42, 58, 519 A.2d 336 (1987), such that a 
hearing is warranted. See State v. Preciose, 129 
N.J. 451, 462, 609 A.2d 1280 (1992). 

Even if grounds other than absence of counsel 
should be applied by analogy to the holdings of Lau-
rickand Hrycak, the transcript dated May 24, 2005, be-
fore defendant's plea in Gloucester Township, shows that 
defendant was informed of the penalties he faced on his 
charges, and he requested time to retain an attorney, 
which the court granted. On June 28, 2005, defendant 
appeared with his attorney and pleaded guilty to DWI. 
He was sentenced the same day as a first offender be-
cause of the passage of ten years since his 1994 DWI 
conviction. See N.J.S.A. 39:4-50. 

 [*402]  There is no evidence in the record before 
us that defendant was prejudiced in any manner as a re-
sult of the alleged failure to provide advice in the court-
room about defendant's "rights." Nothing in the record 
suggests that defendant was indigent and could not af-
ford to hire an attorney. Moreover, there is no evidence 
that defendant was unaware of his right to stand trial or  
[***14] to remain silent. 

 [**1034] Additionally, in ruling on the PCR appli-
cation, the municipal court itself said there was "no indi-
cation from the defense that should this have been tried 
there may have been a different result." In other words, 
defendant's PCR petition failed to establish any prejudice 
as a result of the procedural deficiency, which in any 
event did not affect his right to counsel. Without a 
showing of prejudice, defendant was not entitled to set 
aside his Gloucester Township conviction, and the court 
so ruled. Defendant has not appealed that ruling. 2  
 

2   We note that a factual basis for a plea of 
guilty is constitutionally required only where de-
fendant accompanies the plea with a claim of in-
nocence. State v. Mitchell, 126 N.J. 565, 577-78, 
601 A.2d 198 (1992); State v. Barboza, 115 N.J. 
415, 421 n.1, 558 A.2d 1303 (1989). Vacating a 
plea is only warranted where the error in taking 
the plea results in a "manifest injustice." See 
State v. Johnson, 182 N.J. 232, 237, 864 A.2d 
400 (2005). Defendant showed no manifest injus-
tice in his Gloucester Township plea, in particu-
lar, because he was represented, and there was a 
factual basis for his plea of guilty. 
  

   Also, a claim based on insuffi-
ciency of evidence is not cogniza-
ble on a PCR  [***15] petition 
because it can and should be 
raised on direct appeal. See R. 
7:10-2(b)(3) and (d)(1); R. 3:22-3 
and -4; State v. Morales, 120 N.J. 
Super. 197, 200, 293 A.2d 672 
(App.Div.), certif. denied, 62 N.J. 
77, 299 A.2d 75 (1972); see also 
State v. Murray, 315 N.J. Super. 
535, 539-40, 719 A.2d 190 
(App.Div.1998) (matters that 
could have been raised on direct 
appeal normally may not be con-
sidered in a PCR petition), modi-
fied on other grounds, 162 N.J. 
240, 744 A.2d 131 (2000). In any 
event, such a claim is waived by a 
guilty plea. See R. 3:9-3(f); State 
v. Knight, 183 N.J. 449, 470, 874 
A.2d 546 (2005); State v. Crawley, 
149 N.J. 310, 316, 693 A.2d 859 
(1997). 

 
  

Because defendant's Gloucester Township plea and 
conviction were not uncounseled, there was no basis 
under Laurickand Hrycakto order that the conviction 
could not be considered for purposes of an increased 
sentence on a subsequent conviction.  [*403]  We con-
clude that the municipal court's partial grant of PCR was 
contrary to law and was not binding on the Law Division 
in its assessment of the appropriate penalty to be im-
posed under the DWI statute. 

Turning next to the Hamilton Township proceed-
ings, defendant argues that he was entitled to a jury trial 
because he faced more than 180 days in jail. He contends 
that he  [***16] could have been sentenced to 180 days 
for DWI, fifteen days for careless driving, sixty days for 
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reckless driving, and up to seventy additional days if he 
was unable to pay the mandated fines. 
  

   [A] jury trial is not required unless the 
maximum penalty to which the defendant 
is exposed exceeds six months incarcera-
tion and a fine of $ 1,000. Where factually 
related petty offenses are tried together 
whose maximum sentences total more 
than six months, and the defendant is not 
offered a jury trial, the sentences may not 
total more than six months. 

[ State v. Hamm, 121 N.J. 109, 112, 
577 A.2d 1259 (1990) , cert. denied 499 
U.S. 947, 111 S. Ct. 1413, 113 L. Ed. 2d 
466 (1991) (citations omitted).] 

 
  
Upon conviction on DWI and the lane violation, defend-
ant was sentenced to 180 days in jail. There was no vio-
lation of his Sixth Amendment right to a trial by a jury. 
See Lewis v. United States, 518 U.S. 322, 328, 116 S. Ct. 
2163, 2167, 135 L. Ed. 2d 590, 596-97 (1996). 

Defendant argues next that the trial court's denial of 
his discovery requests before trial violated his due pro-
cess rights. At the time of defendant's first appearance, 
his attorney requested "to know what manual the officer 
considers authoritative so that  [***17] I know which 
one to pull out [**1035]  of my library to prepare my 
cross examination of the officer." He also requested 
"copies of previous test administrations" by the officer. 
In his brief on appeal, defendant claims the field sobriety 
test manual was relevant to the test's acceptance in the 
scientific community and its weight and admissibility at 
trial and that the prior test administration reports were 
relevant to the officer's credibility since "[o]n rare occa-
sions, certain officers may repeat either verbatim or with 
disturbing similarity the same observation from case to 
case." 

 [*404]  We review the trial court's denial of de-
fendant's discovery requests under an abuse of discretion 
standard. See Wilson v. Amerada Hess Corp., 168 N.J. 
236, 253, 773 A.2d 1121 (2001); Connolly v. Burger 
King Corp., 306 N.J. Super. 344, 349, 703 A.2d 941 
(App.Div.1997); State v. Ford, 240 N.J. Super. 44, 50, 
572 A.2d 640 (App.Div.1990). "[D]efendants' discovery 
in DWI cases is limited to those relevant items, within 
the limitations of Rule 3:13-3(a),which there is a reason-
abl[e] basis to believe will assist a defendant's defense." 
Id. at 49, 572 A.2d 640. 

Nothing prevented defense counsel from 
cross-examining the officer on the basis of manuals and 
treatises that defense  [***18] counsel considered to be 

authoritative for field sobriety testing. The officer's 
training would not affect whether the particular testing 
methodology he used was reliable or not. 

As to prior police reports involving DWI suspects 
other than defendant, "allowing a defendant to forage for 
evidence without a reasonable basis is not an ingredient 
of either due process or fundamental fairness in the ad-
ministration of the criminal laws." Ibid. We find no 
abuse of discretion in the trial court's discovery rulings. 

Defendant also argues that admission of Officer 
Bittman's testimony that he was led to defendant's vehi-
cle by a tip violated his Sixth Amendment right to con-
front witnesses against him because the off-duty officer 
was not called to testify at trial. Officer Bittman's testi-
mony was originally offered during the suppression 
hearing to establish reasonable suspicion for making the 
motor vehicle stop. The parties agreed that the record of 
the suppression hearing would be incorporated into the 
trial record. There is no indication that the municipal 
court judge relied on the tip as substantive evidence of 
defendant's guilt. 

On de novo review, the Law Division stated that the 
evidence of the  [***19] tip was also admissible under 
the hearsay exception for present sense impression. See 
N.J.R.E. 803(c)(1). Because defendant  [*405]  has not 
challenged that evidentiary ruling, we consider only de-
fendant's constitutional argument. 

Hearsay testimony violates a defendant's right to 
confront witnesses only when the out-of-court declara-
tion is testimonial in nature and the declarant does not 
testify at the trial. State v. Coder, 198 N.J. 451, 460-61, 
968 A.2d 1175 (2009); Davis v. Washington, 547 U.S. 
813, 822, 126 S. Ct. 2266, 2273-74, 165 L. Ed. 2d 224, 
237 (2006). 
  

   Statements are nontestimonial when 
made in the course of police interrogation 
under circumstances objectively indicat-
ing that the primary purpose of the inter-
rogation is to enable police assistance to 
meet an ongoing emergency. They are 
testimonial when the circumstances ob-
jectively indicate that there is no such 
ongoing emergency, and that the primary 
purpose of the interrogation is to establish 
or prove past events potentially relevant 
to later criminal prosecution. [**1036]  
[Coder, supra, 198 N.J. at 460-61, 968 
A.2d 1175 (quoting Davis, supra, 547 
U.S. at 822, 126 S. Ct. at 2273-74, 165 L. 
Ed. 2d at 237).] 
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The tip in this case was from an off-duty law enforce-
ment officer  [***20] who was driving along defendant's 
route and observed his erratic driving. It was not a state-
ment made during police interrogation to serve a future 
prosecution. The tip was given to assist the local police 
in meeting an ongoing emergency, an intoxicated driver 
on the road. Defendant's right to confrontation was not 
violated by admission of the off-duty officer's tip. 

Defendant also argues that he was improperly sen-
tenced as a third offender because his second conviction 
in 2005 occurred more than ten years after his first con-
viction. We rejected a similar argument in State v. Bur-
roughs, 349 N.J. Super. 225, 793 A.2d 137 (App.Div.), 
certif. denied, 174 N.J. 43, 803 A.2d 638 (2002). See 
also State v. Ciancaglini, 411 N.J. Super. 280, 288 n.4, 

986 A.2d 1, certif. granted, 202 N.J. 43, 994 A.2d 1039 
(2010). 

Under N.J.S.A. 39:4-50(a)(3), when a defendant is 
convicted of a third DWI less than ten years after his 
second DWI conviction, the "step-down" provision of the 
statute does not apply. The conviction is treated as a third 
offense for purposes of sentencing. Burroughs, 349 N.J. 
Super. at 227, 793 A.2d 137. "Having been granted leni-
ency by virtue of the infraction-free lapse of time  
[*406]  between the two earlier violations, the offender 
has received  [***21] his reward for good conduct and 
is entitled to no further consideration." Ibid. We find no 
reason to depart from our holding in Burroughs. De-
fendant was correctly sentenced as a third offender. 

Affirmed. 
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An open and transparent court system is an integral part of our democratic 
government. The public has a right of access not only to our courts, but also to our court 
records. Public access to court records allows citizens to understand the court system and 
to judge its effectiveness. 

In 2009, the Supreme Court adopted new Rule 1:38, "Public Access to Court 
Records and Administrative Records," to be effective September I, 2009. That Rule 
replaced the prior Rule I :38 ("Confidentiality of Court Records") in its entirety. The 
2009 Rule provides that "court records and administrative records ... are open for public 
inspection and copying except as otherwise provided in this rule. Exceptions enumerated 
in this Rule shall be narrowly construed in order to implement the policy of open access 
to records of the judiciary." 

In 2005, then Acting Administrative Director Philip S. Carchman, J.A.D., issued 
Directive #15-05, "Judiciary Open Records: Policies and Procedures for Access to Case-
Related Court Records-Staff Guidelines." Directive #15-05 standardized the procedures 
for obtaining access to and copies of court records in county courthouses and in the 
central office in Trenton. However, Directive #15-05 predated new Rule 1:38. 
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This Directive therefore supersedes Directive # 15-05 to implement the principles of 
openness reflected in new Rule 1:38. It also supersedes the October 14, 2010 supplement 
to Directive #15-05 ("Fees for Copies of Judiciary Records Provided to the Public and 
Waiver of Fees for Government Agencies"). 

The Directive is intended to provide guidance to the public on how to request 
copies of court or administrative records and informs court staff on how to respond to 
record requests in accordance with the provisions of the rule. 

Rule 1:38 is posted on the Judiciary's website as part of the Rules of the Court. 
There have been a number of fme-tuning amendments to the rule since its 2009 adoption. 
Those amendments are reflected in the posted version. 

Questions or comments concerning this Directive or about Rule 1:38 may be 
addressed to Special Assistant Gurpreet M. Singh at (609) 984-4557. 

G.A.G. 

Attachment 

c: Chief Justice Stuart Rabner 
Advisory Committee on Public Access to Court Records 
Steven D. Bonville, Chief of Staff 
Gurpreet M. Singh, Special Assistant 
Pearl Ann E. Hendrix, Staff to Advisory Committee on 

Public Access to Court Records 
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1. Introduction and Purpose of Rule 1:38 "Public Access to Court Records and 
Administrative Records" 

An open and transparent court system is an integral part of our democratic 
government. The public has a right of access not only to our courts, but also to 
our court records. Public access to court records allows citizens to understand the 
court system and to judge its effectiveness. 

The Judiciary has a longstanding open records policy. In 2005, then 
ACting Administrative Director PhilipS. Carchman, J.A.D., issued Directive #15-
05, "Judiciary Open Records: Policies and Procedures for Access to Case-Related 
Court Records-Staff Guidelines." Directive # 15-05 standardized the procedures 
for obtaining access to and copies of court records in county courthouses and in 
the central office in Trenton. However, Directive #15-05 predated new Rule 1:38 
("Public Access to Court Records and Administrative Records") adopted in 2009. 
This Directive therefore supersedes Directive # 15-05 so as to implement the 
principles of openness reflected in the 2009 rule. It provides guidance to the 
public on how to request copies of court or administrative records and informs 
court staff on how to respond to record requests in accordance with the provisions 
of the rule. It also supersedes the October 14, 2010 supplement to Directive #15-
05 ("Fees for Copies of Judiciary Records Provided to the Public and Waiver of 
Fees for Government Agencies"). 

Under Rule 1:38, "Public Access to Court Records and Administrative 
Records," the public has a right to inspect and copy court records and 
administrative records within the custody and control of the Judiciary except as 
otherwise provided in the rule. Rule exceptions are to be narrowly construed in 
order to implement the policy of open access to Judiciary records. The term 
"public" is all-inclusive and refers to individual citizens, the press, commercial 
entities and persons representing interest groups. Access to docket information is 
available from public access terminals in most courthouses and the Superior Court 
Clerk's Office in Trenton. 

This Directive does not address: 

• Requests for court transcripts [A court transcript request form 
should be completed to request transcripts of court proceedings. 
That form can be found at www.njcourts.com under the "Forms" 
tab.]; 

• Requests for certified copies of birth, marriage, death, domestic 
partnership and civil union records [These documents are 
governed by regulations promulgated by the State Bureau of 
Vital Statistics and Registration in the New Jersey Department of 
Health and Senior Services]; 
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• Records of the County Surrogates [See Rule 1:38-3(e), 
"Guardianship Records" and Directive #8-07, "Public Access to 
Surrogates' Judiciary Records"]; and 

• Appeals from the denial of court records [See Directive #06-1 0, 
"Procedures for Appealing a Denial of Public Access to a Court 
Record or Administrative Record-Rule 1 :38-IO(b )."] 

While this Directive summarizes many of the provisions of Rule 1:38, the 
actual text of that rule always should be consulted. 
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2. Defmition of Court Records and Administrative Records 

In Rule 1:38, the Supreme Court balances the principles of transparency 
and openness against individual privacy and security concerns. It provides for 
access to all court records as defined by R. 1:38-2 and all administrative records 
as defined by R. 1 :3 8-4 except those records specifically excluded by the Rule. 

Defmition of Court Records (See Rule 1:38-2) 

(a) A court record includes: 

• any information maintained by a court in any form in connection 
with a case or judicial proceeding, including but not limited to 
pleadings, motions, briefs and their respective attachments, 
evidentiary exhibits, indices, calendars and dockets; 

• any order, judgment, opinion or decree related to a judicial 
proceeding; 

• any information in a computerized case management system 
created or prepared by the court in connection with a case or 
judicial proceeding; and 

• any record made or maintained by a Surrogate in the course of his 
or her role as a judicial officer. 

(b) A court record does not include: 

• information gathered, maintained or stored by a governmental 
agency or other entity to which the court has access but which is 
not part of the court record; and 

• unfiled discovery materials in any action. 

Defmition of Administrative Records (See Rule 1:38-4) 

An administrative record is any information maintained in any form by the 
Judiciary that is not associated with any particular case or judicial proceeding. 
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3. Procedures for Obtaining Copies of Records 

1. Completion of Records Reguest Form. The requester should complete Parts A 
through E of the Records Request Form, Attachment A. While use of the records 
request form is not mandatory, use of the form is encouraged in order to facilitate 
proper handling of the request. 

2. Records excluded from public access. Staff will determine whether the record 
sought is excluded from public access. Attachments C-1 through C-5 lists records 
that R. 1:38 excludes from public access. 

3. Where to Direct a Records Reguest. Where the request should be submitted 
depends on the type of record requested. Attachment D provides contact and 
county courthouse addressees. Address directories are also available at 
www.njcourts.com. The completed records request form should be delivered 
during regular business hours to the appropriate records request processing 
location as follows: 

(a) Requests for statewide lien judgment records and foreclosure case 
records should be directed to the Superior Court Clerk's Office in 
Trenton. Adoption records from 1953-1978 are available by court order. 
Information on how to obtain copies of files or documents from the 
Superior Court Clerk's Office may be obtained by calling (609) 421-6100. 

(b) Requests for Superior Court records should be directed to the Civil, 
Criminal, or Family Division office at the county courthouse where the 
case was heard. 

(c) Requests for Municipal Court records should be directed to the 
Municipal Court Director or Administrator of the municipal court where 
the case was filed. 

(d) Requests for Appellate Division records should be directed to the Clerk 
of the Appellate Division in Trenton. 

(e) Requests for Supreme Court records (including committees and offices 
reporting to the Supreme Court) should be directed to the Clerk of the 
Supreme Court in Trenton. 

(f) Requests for Tax Court records should be directed to the 
Clerk/Administrator of the Tax Court in Trenton. 

(g) Requests for Administrative Office of the Courts records and all other 
Judiciary records should be directed to the Administrative Director of the 

. Courts in Trenton. 
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(h) Requests for archived Superior Court records such as Civil, Divorce, 
General Equity and Foreclosure case files should be directed to the 
Superior Clerk's Office in Trenton. 

4. Copy Fees. The fees for copying a paper court record, which are listed on the 
records request form, are 5¢ per page letter size and 7¢ per page legal size. 
Attachment B describes additional fees charged for certified records, exemplified 
records and copies of records with a court seal. Personal check, money order, 
cash, or attorney collateral account is acceptable for payment. Copy fees are to be 
waived when federal, state or local governmental entities, . including military 
recruiters, request a small number of copies of records. Individuals making such 
requests on behalf of a government agency should furnish official identification. 
Government agencies requesting a large number of copies may still be assessed a 
charge to defray at least a portion of the Judiciary's costs. 

5. Copy Fee Deposit. If the estimated cost of copying records exceeds $50, the 
requester may be required to provide a deposit equal to 50% of the estimated cost. 

6. Disposition of Record Request. The record custodian will notify the requester if 
a record request is granted or denied. If the Judiciary is unable to comply with a 
request for access to a court record or administrative record, the custodian will 
state the reasons on the request form. A person denied access to a court record or 
administrative record may seek review by the Administrative Director of the 
Courts as provided in Directive #06-1 0, "New Jersey Judiciary Procedures for 
Appealing a Denial of Public Access to a Court Record or Administrative 
Record-Rule 1:38-10(b)." An appeal from a denial of a request for access to 
municipal court records shall first be directed to the Trial Court Administrator of 
the vicinage in which the municipal court is located. 

7. Availabilitv of Records. In many cases, staff can provide access to a record 
stored on-site on the same date of the request. If the record is not readily 
available or is stored off-site, the custodian within 3 business days will advise the 
requester as to when the record will be made available and the estimated cost for 
providing the record. 

8. Physical Inspection of Court File. Requests for physical inspection of a court 
file or record will be granted in the same manner as requests for a photocopy of a 
record, but without charge. Access to the records requested will be provided as 
soon as practicable. 

9. Records Available Only in the Form Maintained by the Judiciary. Rule 1:38-
13 provides that "Court records and administrative records are available only in 
the form in which they are maintained or indexed by the Judiciary. Requests by 
private individuals or entities for progranuning, searching, or compilation of 
records in a form other than as used for the Judiciary's purposes will not be 
granted." 
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10. Voluminous Reguests-Time for Responding. If a request is voluminous or if 
a request is for certain documents on an ongoing basis (for example, all 
complaints filed in the civil division each week), the request shall be referred to 
the appropriate Clerk of Court, division manager, or municipal court 
administrator. The Clerk of Court, division manager or municipal court 
administrator shall assess the request and together with the requester craft a 
reasonable solution that meets the public's need for access without interfering 
with normal court operations. 

11. Public Access Terminals. Access to docket information is available on computer 
terminals available in most courthouses and the Superior Court Clerk's Office in 
Trenton. Access to case and judgment information is available on the Automated 
Case Management System (ACMS), Civil Judgment and Order Docket, Family 
Automated Case Tracking System (FACTS) (divorce cases only) and the 
Automated Traffic System (ATS). 

12. Remote Access to Electronic Databases. The Judiciary operates automated data 
processing systems that are used .to manage court business. Certain systems 
provide the public with remote access to court information. The current fee for 
remote access is $1.00 per minute. Access to case and judgment information is 
available on the Automated Case Management System (ACMS), Civil Judgment 
and Order Docket, Family Automated Case Tracking System (FACTS) (divorce 
cases only) and the Automated Traffic System (ATS). To enroll in the electronic 
access program contact the Superior Court Clerk's Office in Trenton by calling 
(609) 421-6100 or by emailing SCCOEAP.Mailbox@judiciary.state.nj.us. 

13. Batch Reports. The Judiciary generates reports containing infonnation from 
Judiciary databases. These reports are available at the cost incurred by the 
Judiciary in producing them. The frequency at which a report is produced and the 
media on which a report can be obtained varies. Reports are generated from the 
Centralized Attorney Management System, the Bail Registry and the Centralized 
Automated Bail System, the Automated Case Management System (ACMS), 
PROMIS/Gavel, the Civil Judgment and Order Docket, the Municipal Court 
Traffic and Automated Complaint systems, the Tax Court system and the Trust 
Fund system. The charges for these reports and details as to their contents may be 
obtained from the Superior Court Clerk's Office in Trenton by e-mailing to 
SCCOEAP.Mailbox@judiciary.state.nj.us or by calling (609) 421-6100. 
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ATTACHMENT A 

RECORDS REQUEST FORM 
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Records Request Form 

Date Delivery 
0 PickUp 
0 US Mail 

f-::---:-:-:--:---c:-=:---l 
Request Needed By D On Site Inspection 

0Fax 
DEmail 

Last Name Middle Initial First Name 

Address 

City State Zip Code 

Please select one of the locations below to process your records request. 

County D Appellate Division Clerk's Office 

Division D Supreme Court Clerk's Office 

D Superior Court Clerk's Office D Tax Court Clerk's Office 

Daytime Telephone (Include area code) 

ext. 

Fax/Email (optional) 

D Office of the Administrative Director 
D Municipal Court ________ _ 

D Other 

Defendant Birth Date Last 4 digits of Defendant's 
Social Security Number 

lndictmenUArrest Date lndictmenUAccusation/ Appeal 
ComplainUMunicipal Number 

Sentencing Date Name of Sentencing Judge 

Please describe records requested as completely as possible. Include any case numbers, dates and names of individuals involved. 
Attach additional pages if necessary. 

fees 
D Certified without Seal 

D Denied D Unavailable 

If request is denied or records are I explain here. Attach additional pages if necessary. 

Revised: 07/12/2011, CN: 10200 964
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COPY FEES 
(as of July 12, 2011) 

ATTACHMENT B 

(a) Copy Fees--Non-Certified Court Records. 

Definition: 

Non-certified court records are copies where the authentication of a court 
record is not requested. 

Fees for non-certified copies of court records in all court units are as follows: 

1) 5¢ per page for letter size 

2) 7¢ per page forlegal size 

(b) Copy Fees--Certified Court Records. 

Definition: 

Certified copies are copies that include a certification that it is a 
true copy of the original record on file with the court office issuing 
the certified copy. A court "certification" stamp should indicate 
that the court record is a true copy aod have the Clerk or Deputy 
Clerk's signature embedded in the stamp. Alternatively, the Clerk 
or Deputy Clerk cao provide ao original haodwritten signature 
below the message that the court record is a true copy. · The stamp 
should be placed on the last page of the certified copy. 

Fees for certified court records in all court units are as follows: 

1) All certified copies other thao the first copy of a court record furnished to the 
Clerk or Deputy Clerk for certification, shall be provided upon the payment 
of: 

a. $5.00 for the first to the fifth pages aod 75¢ for each page over 
five. N.J.S.A. 22A:2-19. [Note: While legislation in 2010 
revised certain fees for copies of government documents, that 
legislation did not amend N.J.S.A. 22A:2-19; thus, the fees for 
certified copies continue to be as set forth here.] 

b. A minimum charge of $5.00 must be made for aoy certified 
copy. N.J.S.A. 22A:2-19. 

c. In addition to the fees in a. aod b. above, ao additional $5.00 is 
to be charged for placing a court seal on a certified copy. This 
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fee is required even when the seal is placed on the "first copy" 
of a certified court record. N.J.S.A. 22A:2-20. 

2) If a litigant or an attorney in that case furnishes a copy of any order, 
judgment, pleading or other paper to the Clerk or Deputy Clerk for 
certification, then certification of this first copy is free of charge. N.J.S.A. 
22A:2-19. Court staff are instructed to ask the litigant or attorney whether it 
is their first copy. Some Judges' chambers and Clerks' offices routinely 
certify the copies issued to the litigants. This makes it clear that they have 
already received a certified copy. Adoption of this practice is a local option. 

3) If a litigant or attorney does not furnish the court record for certification, but 
rather requests the Clerk or Deputy Clerk to make a certified copy then the 
copy is not free of charge. 

(c) Copy Fees--Court Records with Exemplification. 

Definition: 

An exemplified copy of a court record includes an exemplification 
and a seal of the Court. An exemplification is a document signed 
by both the Clerk or Deputy Clerk and a judge. The Clerk or 
Deputy Clerk certifies that the document is a true copy and the 
judge certifies that the attestation is in proper form. Then the 
exemplification is attached to the front of the copy of the court 
record. Exemplifications validate court records for use in another 
state, and therefore, are prescribed by federal law. 28 USC § 1738. 

Fees for exemplification of a copy in all court units except Special Civil Part are 
as follows: 

1) The fee for exemplification of a court record is $5.00, in addition to the 5¢/7¢ 
copy fees set forth above. N.J.S.A. 22A:2-20. Unlike certified copies, the 
first copy with an exemplification is not free of charge for an attorney or 
litigant. N.J.S.A. 22A:2-20. 

2) Since an exemplification already comes with a court seal, there is no 
additional $5.00 charge for affixing the seal. 28 USC § 1738. 

Fees for exemplification of a copy in Special Civil Part are as follows: 

1) The fee for an exemplified copy of a judgment (two pages) in Special Civil 
Part is $5.00. Each additional page is $1.00. N.J.S.A. 22A:2-37.1. [Note: 
While legislation in 2010 revised certain fees for copies of government 
documents, that legislation did not amend N.J.S.A. 22A:2-37.1; thus, the fees 
for exemplified copies continue to be as set forth here.] 
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(d) Additional fees for certain services. 

The Clerk and Deputy Clerks are authorized and directed to charge the following 
additional fees: 

1) Affixing the seal of the Court to any document with the exception of an 
exemplified document: $5.00. N.J.S.A. 22A:2-20. 
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Pages 1-5 
Pages 6 and over 

Court Record Fee Chart 

Non-Certified Court Records 

5¢ per page for letter size 
7¢ per page for legal size 

Certified Court Records without Court Seal 

$5.00 
75¢ per page 

Exception: Attorney or litigant gets one free certified copy in his/her case if furnished to 
the Clerk or Deputy Clerk for certification. N.J.S.A. 22A:2-19 

Exemplified Court Records-Including Court Seal 
(except Special Civil Part Judgments) 

$5.00 plus 5¢ per page for letter size 
$5.00 plus 7¢ per page for legal size 
N.J.S.A. 22A:2-20 

Exemplified Court Records-Including Court Seal 
(Special Civil Part Judgments only) 

· $5.00 for pages 1-2 
$1.00 per page for pages 3 and over 
N.J.S.A. 22A:2-37.1 

Court Seal 

$5.00 for affixing the seal of the Court to any document other than exemplified court 
record. N.J.S.A. 22A:2-20 
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. ATTACHMENT C-1 

Records Excluded from Public Access-General Provision 

While court records are presumptively open to the public, Rule 1:38 lists certain 
records that are excluded from public access involving Civil, Criminal and Municipal, 
Family, and other proceedings. The exceptions are necessary to protect vulnerable 
members of the public such as children and certain victims, to address important public 
safety concerns and to preserve essential court functions. 

In addition to the case-specific exclusions listed on Attachments C-2 through C-5, 
records are generally excluded from public access if they fall into these categories: 

(1) General: Records required to be kept confidential by statute, rule, or prior case 
law consistent with this rule, unless otherwise ordered by court. These records 
remain confidential even when attached to a non-confidential document. 
(R. 1:38-3(a)) 

(2) Working Papers and Drafts: Notes, memoranda, draft oprmons, or other 
working papers maintained in any form by or for the use of a justice, judge, or 
judiciary staff member in the course of his or her official duties are confidential. 
(R. 1 :38-3(b)(l)) 

(3) Deliberative Process: Records of consultative, advisory, or deliberative 
discussions pertaining to the rendering of decisions or the management of cases. 
(R. 1:38-3(b)(2)) 

(4) Unfiled Discovery: Discovery materials that have not been filed with the court in 
any action do not constitute court records available to the public. (R. 1:38-
2(b)(2)) 
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ATTACHMENT C-2 

Criminal Division and Municipal Court Records (Rule 1:38-3(c)) 

Within the Criminal Division and Municipal Court, all case records are generally 
available for public inspection and copying except a limited number of specific types of 
documents that are confidential. Municipal courts are generally located in the individual 
municipality they serve and should be contacted individually for any records sought. The 
following records are confidential and are not available to the public: 

(1) Discovery materials provided to the Criminal Division Manager's Office by the 
prosecutor pursuantto R. 3:9-1 and R. 3:13-3; 

(2) Writs to produce prisoners pending execution of the writ; 

(3) Indictments sealed pursuant toR. 3:6-8(a); 

(4) Records relating to grand jury proceedings pursuant to R. 3:6-7 except as 
provided by R. 3:6-6(b) and R. 3:6-9(d); 

(5) Records relating to participants in drug court programs and programs 
approved for operation under R. 3:28 (Pre-trial Intervention), and reports 
made for a court or prosecuting attorney pertaining to persons enrolled in or 
applications for enrollment in such programs, but not the fact of enrollment and 
the enrolhnent conditions imposed by the court; 

( 6) Victim statements unless placed on the record at a public proceeding; 

(7) Expunged records pursuant to N.J.S.A. 2C:52-15. (Restricted access to 
expunged records applies only to third party requesters and does not apply to 
defendants seeking copies of their own expunged records.); 

(8) Reports of the Diagnostic Center to the extent provided under R. 3:21-3; 

(9) Records relating to child victims of sexual assault or abuse pursuant to N.J.S.A. 
2A:82-46; 

(10) Search warrants pursuant toR. 3:5-4 and the affidavit or testimony upon which 
a warrant is based, except as provided in Rules 3:5-6(c) and 3:13-3. 

(11) Certain Megan's Law records, specifically, documents, records and transcripts 
related to proceedings and hearings required by the Supreme Court pursuant to 
Doe v. Poritz, 142 N.J. 1, 39 (1995), or subsequent orders of the Court; and 

(12) Names and addresses of victims or alleged victims of domestic violence or 
sexual offenses. 

16 
970

963



Directive # 03-11 
July 12, 2011 

ATTACHMENT C-3 

Family Division Records <Rule 1:38-3(d)) 

Within the Family Division, matrimonial (divorce) case records are generally 
available for public inspection and copying except a limited number of specific types of 
documents that are confidential. However, many Family Division records involving 
children Guvenile delinquency, child support, abuse and neglect) are closed to the public. 
The following records are confidential and are not available to the public: 

(1) Family Case Information Statements required by R. 5:5-2 and Financial 
Statements in Summary Support Actions required by R. 5:5-3, including all 
attachments; 

(2) Confidential Litigant Information Sheets pursuant toR. 5:4-2(g); 

(3) Medical, psychiatric, psychological and alcohol and drug dependency 
records, reports, and evaluations in matters related to child support, child 
custody or parenting time determinations. These records remain confidential 
even when attached to or incorporated into a non-confidential document; 

(4) Documents, records and transcripts related to proceedings and hearings 
required by the Supreme Court pursuant to Doe v. Poritz, 142 N.J. 1, 39 
(1995), or subsequent orders of the Court; 

(5) Juvenile delinquency records and reports pursuant to R. 5:19-2 and N.J.S.A. 
2A:4A-60; 

(6) Records of Juvenile Conference Committees to the extent provided under R. 
5:25-1(e); 

(7) Expunged juvenile records pursuant to N.J.S.A. 2A:4A-62(f) and 2C:52-15; 

(8) Sealed juvenile records pursuant to N.J.S.A. 2A:4A-62; 

(9) Domestic violence records and reports pursuant to N.J.S.A. 2C:25-33; 

(10) Names and addresses of victims or alleged victims of domestic violence or 
sexual offenses; 

(11) Records relating to child victims of sexual assault or abuse pursuant to 
N.J.S.A. 2A:82-46; 

(12) Records relating to Division of Youth and Family Services proceedings held 
pursuant toR. 5:12; 
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(13) Child custody evaluations and reports pursuant toR. 5:8-4, R. 5:8B and N.J.S.A. 
9:2-1 and 9:2-3; 

(14) Paternity records and reports, except for the final judgments or birth 
certificates pursuant to N.J.S.A. 9: 17-42; 

(15) Records and reports relating to child placement matters pursuant to R. 5:13-
8(a); 

(16) Adoption records and reports pursuant to N.J.S.A. 9:3-52; and 

(17) Records of hearings on the welfare or status of a child, to the extent provided 
under R. 5:3-2. 
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ATTACHMENT C-4 

Other Court Records (All Divisions) (Rule 1:38-3(f)) 

The following additional records. which may be located in files in the Civil, 
Criminal. Family and Probation Divisions. Municipal Courts and Tax Court. are 
confidential and are not available to the public: 

(1) Records pertaining to mediation sessions and complementary dispute 
resolution proceedings pursuant toR. 1:40-4(d) and R. 7:8-1, but not the fact 
that mediation has occurred; 

(2) Records and transcripts of civil commitment proceedings, pursuant to N.J.S.A. 
30:4-24.3, N.J.S.A. 30:4-27.27(c), N.J.S.A. 30:4-82.4h, R. 4:74-7 and R. 4:74-7A; 

(3) Police investigative reports, unless admitted into evidence or submitted to the 
court in support of a motion, brief, or other pleading; 

(4) Records that are impounded, sealed pursuant to R. 1:38-11, or subject to a 
protective order pursuant toR. 4:10-3; 

· (5) Criminal, Family, and Probation Division records pertaining to: (a) any 
investigations and reports made by court staff or pursuant to court order for a 
court or (b) persons on probation; 

(6) Family, Finance and Probation Division records containing information 
pertaining to persons receiving or ordered to pay child support, including the 
child(ren); custodial parents; non-custodial parents; legal guardians; putative 
fathers; family members and any other individuals for whom information may be 
collected and retained by the court in connection with child support cases subject 
to Title IV-D of the Social Security Act, 42 U.S.C. §651 et seq. and applicable 
state and federal statutes, but not the complaint or orders in such cases; 

(7) Records maintained by the Judiciary that contain identifying information 
about a person who has or is suspected of having AIDS or HIV infection, 
pursuant to N.J.S.A. 26:5C-7, except as provided in N.J.S.A. 26:5C-8 and -9; and 

(8) Records of appeals from the Division of Developmental Disabilities in 
accordance with N.J.S.A. 30:4-24.3. 
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(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

ATTACHMENT C-5 

Administrative Records (Rule 1:38-5) 

The following administrative records are not available to the public: 

Records required to be kept confidential by statute, rule or prior case law 
consistent with this rule, unless otherwise ordered by a court; 

Notes, memoranda, or other working papers maintained in any form by or for 
the use of a justice, judge or judiciary staff member in the course of his or her 
official duties, including administrative duties; 

Minutes, reports, memoranda, notes, and correspondence in any form 
pertaining to the development and implementation of judiciary rules and 
policies, including draft versions of rules, polices and procedures, self-critical 
analysis reports and peer review reports; 

Reports, memoranda, and other records pertaining to policies and procedures for 
court security and data security; 

Personnel records, except for an employee's name, title, position, salary, 
compensation, dates of service, and date and type of separation; 

Records concerning volunteers, except for a volunteer's name, title, if any, 
program to which assigned, and dates of service; 

Juror source lists prepared pursuant to N.J.S.A. 2B:20-2, jury questionnaires . . 
completed pursuant to N.J.S.A. 2B:20-3, and preliminary lists prepared pursuant 
to N.J.S.A. 2B:20-4 of persons to be sununoned for possible service as grand or 
petit jurors, which shall remain confidential, except as .provided in Rule 1:8-5, 
unless otherwise ordered by the Assignment Judge; 

Reports required to be prepared by trial court judges on a weekly, monthly or 
other basis and submitted to the Administrative Director of the Courts pursuant to 
R. 1:32-1; 

Records and information obtained and maintained by the Judicial 
Performance Committee pursuant to R. 1 :35A, except as otherwise provided in 
that rule; 

Records of the Ethics Telephone Research Service operated by the Supreme 
Court Advisory Committee on Professional Ethics to the extent provided under 
R. 1:19-9; 
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(k) Records of proceedings concerning advisory opinions of the Committee on 
Attorney Advertising to the extent provided under R. 1 :19A-5; 

(I) Records relating to attorney discipline to the extent provided under R. 1 :20-9; 

(m) Records of District Fee Arbitration Committees to the extent provided under 
R. 1:20A-5; 

(n) Records of the Attorney Disciplinary Oversight Committee to the extent 
provided under R. 1 :20B-4; 

( o) Records of the Lawyers Fund for Client Protection to the extent provided 
under R. 1 :28-9; and 

(p) Records of the Advisory Committee on Judicial Conduct to the extent 
provided under R. 2:15-20. 
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Contacts 

Acting Administrative Director of the Courts 
Richard J. Hughes Justice Complex 
P.O.Box037 
Trenton, New Jersey 08625-0037 
(609) 984-0275 

Clerk of the Supreme Court 
Richard J. Hughes Justice Complex 
P.O. Box970 
Trenton, New Jersey 08625 
(609) 292-4837 

Clerk of the Appellate Division, Superior Court 
Richard J. Hughes Justice Complex 
P.O.Box006 
Trenton, New Jersey 08625 
( 609) 292-4822 

Clerk of the Superior Court 
Richard J. Hughes Justice Complex 
P.O.Box971 
Trenton, New Jersey 08625 
(609) 421-6100 

Tax Court Clerk/Administrator 
Richard J. Hughes Justice Complex 
P.O. Box972 
Trenton, New Jersey 08625 
( 609) 292-6989 
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Atlantic County 

Bergen County 

Burlington County 

Camden County 

Cape May County 

Cumberland County 

Essex County 

County Courthouse Addresses 

Atlantic County Civil Courts Building 
1201 Bacharach Boulevard 

Atlantic City, NJ 08401 
(609) 345-6700 

Atlantic County Criminal Courts Complex 
4997 Unami Blvd. 

Mays Landing, NJ 08330 
(609) 909-8154 

Bergen County Justice Center 
I 0 Main Street 

Hackensack, NJ 07601 
(201) 527-2700 

Burlington County Court Facility 
49 Rancocas Road 

Mt. Holly, NJ 08060 
(609) 518-2600 

Camden County Hall Of Justice 
101 South 5th Street 

Camden, NJ 08103-4001 
(856) 379-2200 

Cape May County Courthouse 
9 North Main Street 

Cape May Courthouse, NJ 08210 
(609) 465-1000 

Cumberland County Courthouse 
Broad & Fayette Streets 

Bridgeton, NJ 08302 
(856) 451-8000 

Essex County Veterans Courthouse 
50 West Market Street 

Newark, NJ 07102 
(973) 693-5701 

Wilentz Justice Complex 
212 Washington Street 

Newark, NJ 07102 
973-693-6678 

Essex County Historic Courthouse 
470 Dr. Martin Luther King Blvd. 

Newark, NJ 07102 
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Gloucester County 

Hudson County 

Hunterdon County 

Mercer County 

Middlesex County 

Monmouth County 

Gloucester County Courthouse 
I North Broad Street 

Woodbury, NJ 08096 
(856) 853-3200 

Gloucester County Justice Complex 
70 Hunter Street 

Woodbury, NJ 08096 
William J. Brennan, Jr. Courthouse 

583 Newark Avenue 
Jersey City, NJ 07306 

(201) 795-6000 

Hudson County Administration Building 
595 Newark Avenue 

Jersey City, NJ 07306 
(20 1) 795-6000 

Hunterdon County Courthouse 
65 Park A venue 

Flemington, NJ 08822 
(908) 237-s8oo 

Mercer Criminal Courts Building 
209 South Broad Street 

Trenton, NJ 08650-0068 
(609) 571-4200 

Mercer Civil Courts Building 
175 South Broad Street 

Trenton, NJ 08650 
(609) 571-4000 

Middlesex County Courthouse 
56 Paterson St. 

New Brunswick, NJ 08903-0964 
(732) 519-3200 

Middlesex County Family Courthouse 
120 New Street 

New Brunswick, NJ 08903-0964 
(732) 519-3200 

Monmouth County Courthouse 
71 Monument Park 

Freehold, NJ 07728-1266 
(732) 677-4300 
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Morris County 

Ocean County 

Passaic County 

Salem County 

Somerset County 

Sussex County 

Union County 

Warren County 

Morris County Courthouse 
Washington & Court Streets 

P.O. Box 910 
Morristown, NJ 07963-0910 

(973) 656-4000 
Ocean County Courthouse 

118 Washington Street 
Toms River, NJ 08754 

(732) 244-2121 
Passaic County Courthouse/ 

Administrative Building Complex 
77 Hamilton Street 

Paterson, NJ 07505-2017 
(973) 247-8000 

Salem County Courthouse 
92 Market Street 
Salem, NJ 08079 
(856) 935-7510 

Somerset County Courthouse 
20 North Bridge Street 

Somerville, NJ 08876-1262 
(908) 231-7191 

Sussex County Judicial Center 
4 3-4 7 High Street 
Newton, NJ 07860 

(973) 579-0675 
Union County Courthouse 

2 Broad Street 
Elizabeth, NJ 07207 

(908) 659-4600 
Warren County Courthouse 

413 Second Street, P.O. Box 900 
Belvidere, NJ 07823 

(908) 475-6161 
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About the Panelists… 
 
 
 
Gary M. Aramini has been a self-employed D.W.I. consultant since February 2004 and has 
offices in Fair Lawn, New Jersey, where he provides expert case review and oral and written 
opinions and/or testimony in numerous D.W.I. matters.  A New Jersey State Trooper for 25 
years and retired as a Sergeant First Class, he was the supervisor of the North Squad 
Alcohol/Drug Testing Unit and supervised and coordinated the training of all police agencies 
and their personnel in the 11 northern New Jersey counties.   
 
Mr. Aramini has qualified as an expert witness on issues including the absorption rate of 
alcohol, the burn-off rate, extrapolation, the effects of body temperature, acetone produced by a 
diabetic, raw alcohol presence in the mouth cavity, the depletion of simulator solution, asthma, 
radio frequency interference, Breathalyzer repairs and proper police procedure pertaining to 
DWI arrests.  He also trains police recruits at the Bergen County Police Academy in Mahwah, 
New Jersey, as to proper DWI arrest procedures, DWI case law and proper enforcement of the 
DWI statutes as well as the proper administration and interpretation of the Standardized Field 
Sobriety Testing Battery validated by the NHTSA.  
 
Mr. Aramini accumulated college credits from Seton Hall University in Criminal Justice Program 
while attending the New Jersey State Police Academy. He also attended Bergen County 
Community College. 
 
 
Jon-Henry (“J.H.”) Barr practices with J.H. Barr & Associates in Clark, New Jersey.  His areas 
of practice include personal injury, Workers’ Compensation, civil litigation, collections, criminal 
law and municipal court. 
 
Mr. Barr is admitted to practice in New Jersey and the District of Columbia, and before the 
United States District Court for the District of New Jersey, the Third Circuit Court of Appeals and 
the United States Supreme Court.  He is a former Clark Township Councilman, has served as 
Municipal Prosecutor for the Township of Clark and has been the Municipal Prosecutor for the 
Borough of Kenilworth.  A member of the New Jersey State Bar Association, Mr. Barr has been 
President of the Union County Bar Association and the New Jersey State Municipal Prosecutors 
Association.  He is also a state-certified Emergency Medical Technician and a member of the 
Clark Volunteer Emergency Squad.   
 
Mr. Barr has lectured for county and state bar associations and has assisted the New Jersey 
Attorney General’s office in training municipal prosecutors on the Alcotest 7110.  In 2005, he 
was the recipient of the NJSBA Young Lawyers Division “Service to the Community” Award and 
in 2014 was selected as the NJSBA Municipal Court Practitioner of the Year.   
 
Mr. Barr received his B.A. from Lehigh University and his law degree from Seton Hall University 
School of Law.  He clerked for the Honorable Paul F. Chaiet, J.S.C., Law Division, Criminal 
Part, Monmouth County, New Jersey. 
 
 
James N. Butler, Jr. is a solo practitioner in Asbury Park, New Jersey, where he concentrates 
his practice in criminal and municipal law.  He is the municipal prosecutor in Asbury Park, 
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Neptune, Monmouth Beach, Atlantic Highlands, Highlands, Oceanport, Little Silver and Long 
Branch.   
 
Admitted to practice in New Jersey, Mr. Butler was the first African-American Assistant 
Prosecutor in Monmouth County.   He is the former Partner of the Honorable Lawrence M. 
Lawson, A.J.S.C. (Ret.) and the Honorable Paul Kapalko, J.S.C.  
 
Mr. Butler received his B.A. from Duquesne University and his J.D. from Cleveland Marshall 
College of Law, Cleveland State University.    
 
 
Honorable Brenda Coppola Cuba, PJMC, appointed as Westfield Municipal Court Judge in 
2003, was designated Presiding Judge of the Union County Municipal Courts in 2016 and sits in 
Westfield, New Jersey.  In her capacity as Presiding Judge, she is called upon to meet with 
committees to discuss topics including bail reform and Municipal Court administration, and also 
attends meetings of the Criminal Advisory/Speedy Trial Committee for Union County.  For the 
past 30 years, Judge Cuba has also maintained a general private practice which has focused on 
state and federal criminal defense, and also centers on civil litigation including civil rights, 
discrimination and municipal defense, as well as family law, personal injury and real estate.  
She began her career as Assistant Prosecutor of Essex County.    
 
Judge Cuba is a member of the Union County Municipal Court Judges Association and the 
Union County Bar Association.  For 10 years she was a member of the Advisory Committee to 
the Supreme Court for Municipal Court Practice.  Judge Cuba has also contributed her time to 
the Union Vicinage Minority Concerns Advisory Board and participated in the Jail Population 
Management Project.  She has lectured on time management in the municipal courts as well as 
conditional dismissals in municipal courts.   
 
Judge Cuba received her B.S. from Fairleigh Dickinson University and her J.D. from Benjamin 
N. Cardozo School of Law. 
 
 
Arnold N. Fishman is a Member of Fishman & Fishman, LLC with offices in Lawnside and 
Hammonton, New Jersey.  His practice is limited to defending persons in the municipal courts of 
the State of New Jersey, with an emphasis on driving while intoxicated matters.  He has also 
served as Municipal Prosecutor in several towns for more than 25 years.   
 
Admitted to practice in New Jersey and the District of Columbia, Mr. Fishman is a former 
Trustee of the New Jersey State Bar Association and Past Chair of the Association’s Municipal 
Court Practice Section and the Municipal Court Committee of the Camden County Bar 
Association.  He has served on the Supreme Court Municipal Court Practice Committee and is a 
former member of the Electronic Search Warrant Committee (Pena-Flores Committee).  He was 
a Lead Counsel in State v. Foley and represented the New Jersey State Bar Association as an 
amicus before the Supreme Court of New Jersey in State v. Chun, which tested the scientific 
reliability of the Alcotest 7110 MKIII-C. 
 
Mr. Fishman is a graduate of Rutgers School of Law-Camden. 
 
 
Kevin M. Flanagan, Kevin M. Flanagan Consulting LLC in Turnersville, New Jersey, provides 
consultation in areas of DWI including the Alcotest 7110 MKII-C, the calibration and all aspects 
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of evidential breath test procedures, and the Standardized Field Sobriety Testing procedures. 
Before his retirement from the New Jersey State Police, he was the project manager for the 
state-wide implementation, roll out and administration of the Alcotest 7110 MKIII-C breath test 
instrument, and has been an operator, coordinator and trainer for the Breathalyzer 900 and 
900A evidentiary breath test instruments and the Alcotest 7110 MKIII-C breath test instrument.  
He has qualified as an expert witness and testified in excess of five hundred municipal court 
cases throughout New Jersey, before the Supreme Court of New Jersey and before a Grand 
Jury. 
 
In addition to the training of breath test operators, Mr. Flanagan has participated in the training 
of more than 200 prosecutors and 190 police chiefs, and demonstrated the instrument to all 
judges in New Jersey that attended the state training.  He has demonstrated the Alcotest 7110 
MKIII-C instrument for the general public as well as for lawyers attending ICLE programs on 
multiple occasions.  Mr. Flanagan is a qualified instructor in the Standardized Field Sobriety 
Tests, was qualified as a DRE – Drug Recognition Evaluator, and has been accepted by courts 
throughout New Jersey as an expert in these fields.  He was recognized as an expert on the 
Alcotest 7110 MKIII-C by the New Jersey Supreme Court in State vs Chun, et al. and is the 
recipient of several honors. 
 
Mr. Flanagan received his B.A. from Glassboro State College.  He has received technical 
training on the Alcotest 7110 MKIII-C instrument and related DWI topics. 
 
 
Jeffrey Evan Gold, Law Offices of Gold & Associates, P.C. in Cherry Hill and Mount Holly, New 
Jersey, is a former Burlington County Assistant Prosecutor and has been a criminal defense 
attorney for more than 30 years.   
 
Mr. Gold is a two-term Past Chair of the New Jersey State Bar Association’s Municipal Court 
Practice Section and has served as Chair of the ACDL-NJ Municipal Court Committee.  He also 
served on the Supreme Court Special Committee on Electronic Discovery in Criminal and 
Quasi-Criminal Cases.  He was lead defense attorney in State v. Foley, et al., on the Alcotest 
pilot program, and lead amicus counsel for the New Jersey State Bar Association in State v. 
Chun on the current Alcotest.  Mr. Gold represented the NJSBA in State v. Ciancaglini and has 
represented the NJSBA before the Supreme Court in State v. Cahill.  He was awarded the 
NJSBA Municipal Court Practice Award in 2012, 2008 and 2004 as well as the NJSBA Amicus 
Awards in 2011 and 2008.  He has also been a TV legal analyst since 1999 for several 
networks. 
 
Mr. Gold is a graduate of Rutgers University Law School-Camden. 
 
 
John E. Hogan is a Shareholder in Wilentz, Goldman & Spitzer P.A. with offices in Woodbridge 
and Eatontown, New Jersey; New York City; and Philadelphia, PA.  He concentrates his 
practice in criminal defense, appellate matters, administrative law and civil rights litigation, and 
is also recognized as one of New Jersey’s leading drunk driving/DWI defense attorneys, with an 
emphasis in complex defenses and progressive penalties.   
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey and the United States Supreme Court, Mr. Hogan is a former 
member of the State Board of Trustees of the American Conference on Diversity and Past Chair 
of its Central Jersey Chapter.  He has been a Trustee of the Trial Attorneys of New Jersey and 

975



Co-Chair of the Middlesex County Bar Association’s Municipal Court Practice Committee.  Mr. 
Hogan is a member of the New Jersey State, Middlesex County and Monmouth Bar 
Associations, the Association of Criminal Defense Attorneys of New Jersey (ACDL-NJ) and the 
Board of Directors of the Woodbridge Metro Chamber of Commerce.  He has served as Vice 
Chair of the Municipal Court Practice Section of the ACDL-NJ and President of the Francis X. 
Moore Society. 
 
A periodic guest lecturer on federal civil procedure at St. John’s University, Mr. Hogan is the 
author of several articles which have appeared in professional publications and also served as 
Special Editor of the December 2010 Edition of New Jersey Lawyer Magazine.  He is a 
graduate of the Haydn Proctor American Inn of Court and has lectured for ICLE and other 
professional organizations.  In 2008 he was named Citizen of the Year by the Woodbridge 
Metro Chamber of Commerce, in 2010 was the recipient of the Young Lawyer of the Year 
Award bestowed by the Middlesex County Bar Association and in 2012 the New Jersey Law 
Journal honored him as a “New Leader of the Bar.” 
 
Mr. Hogan received his B.A., cum laude, from Providence College and his J.D., cum laude, from 
Seton Hall University School of Law.  He clerked for the Honorable Michael D. Farren, P.J.Cr. 
and the Honorable Vincent E. Hull, Jr., J.S.C.. 
 
 
Greggory M. Marootian, Certified as a Municipal Court Trial Attorney by the Supreme Court of 
New Jersey, is a solo practitioner in Livingston, New Jersey, where he practices exclusively in 
DWI and DUI defense.   
 
Mr. Marootian is a Certified DWI Detection and Standardized Field Sobriety Testing Instructor 
through the International Association of Chiefs of Police (IACP) and the National Highway 
Traffic Safety Administration (NHTSA).  He is also a Certified Alcotest 7110 Operator (Dräger).  
 
Mr. Marootian received his B.A., magna cum laude, from Fairleigh Dickinson University.  He 
attended a summer program “The Interaction between Law and Psychology” at Harvard 
University and received his J.D. from Seton Hall University School of Law. 
 
 
Honorable Roy F. McGeady, PJMC is Presiding Judge of Municipal Courts in Bergen County, 
Vicinage 2, and sits in Hackensack, New Jersey.  He has been a Municipal Court Judge in 
Saddle River, Montvale and Rochelle Park. 
 
Judge McGeady has served as Vice Chair and Chair of the Conference of Presiding Judges – 
Municipal Court and as Chair of the Municipal Court Practice Committee.  Chair of the Supreme 
Court Municipal Practice Committee from 2011-2015, he has also served on the Supreme Court 
Committee on the Rules of Evidence since 2011.  Judge McGeady is a former member of the 
Bergen County Ethics Committee and served as both a public defender and prosecutor for the 
Borough of Saddle River.  He has also chaired the Lawyer Referral and Law Day Run 
Committees. 
 
Judge McGeady received his B.S. from Fordham University and his J.D. from Creighton 
University. 
 
Donna Sigel Platt, Donna Sigel Platt, P.C., in Stratford, New Jersey, primarily concentrates her 
private practice in municipal court, family law, real estate, land use and business matters.  She 
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also serves as Municipal Prosecutor in the Camden County communities of Winslow Township, 
Berlin Township, Hi-Nella Borough and Chesilhurst Borough.  She prosecutes a large number of 
DWI cases and is well-versed in all aspects of DWI prosecutions. 
 
A former Solicitor for the Camden County Clerk’s office in the Election Division, Ms. Platt has 
served on the Matrimonial Early Settlement Panels in Camden and Gloucester Counties.  She 
has lectured on DWI topics for ICLE, the New Jersey State Bar Association, the Camden 
County Prosecutor’s Office and at the 2014 Professionalism Day held in the Camden County 
Court House for the Camden County Bar Association and Superior Court Judges. 
 
Ms. Platt received her B.A., with Honors, from The American University and her J.D. from the 
Delaware Law School.  She served as Legislative Correspondent Assistant to Senator Bill 
Bradley and subsequently was Law Clerk to Joseph J. Roberts, Jr., Camden County 
Freeholder, and to the Philadelphia City Solicitor, Enforcement Division. 
 
 
Gilbert L. Snowden is with DWI Consultants, a privately-owned and operated consulting firm in 
Brick, New Jersey, which offers expert review and analysis of all DWI related police and civil 
files in order to formulate an expert opinion and provide expert testimony.  
 
Mr. Snowden was formerly a Breath Test Coordinator/Instructor with the New Jersey State 
Police Breath Test Unit, where, among other duties, he was responsible for the periodic 
inspection, certification, repair, preventative maintenance, calibration and recalibration of the 
Breathalyzer Models 900 and 900A throughout the State of New Jersey.  He has lectured on 
Breathalyzer and DWI-related issues to professional and civic organizations as well as the 
Middlesex County Municipal Court Committee. 
 
Mr. Snowden received his Associate of Science degree in Criminal Justice from Brookdale 
Community College and graduated from the New Jersey State Police Academy.  
 
 
Honorable Robert T. Zane, PJMC is a Municipal Presiding Judge in Camden County and sits 
in Camden, New Jersey. 
 
Judge Zane received his B.A. from Rutgers University and his J.D. from Rutgers University Law 
School. 
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